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 Scope:

This policy directive explains the authority and procedure for bail forfeiture proceedings in the Justice of the Peace Court.  This policy directive provides guidance to judges, staff and persons posting bond, regarding the law and court expectations in bail forfeiture proceedings.  
Justice of the Peace Court Policy:


It is the policy of the Justice of the Peace Court that bail shall be forfeited upon the breach of a condition of bond.  This forfeiture may be set aside, after a hearing, upon a consideration of the totality of the circumstances presented by the individual or surety posting bond.  
Policy Directives/Legal Memoranda Affected:
Although the Justice of the Peace Court has issued several legal memoranda and policy directives regarding different aspects of bail setting and the bail process, no other policy directives or legal memoranda address the specific topic of bail forfeiture.  As a result, none are directly affected by this policy directive. 

Effective Date:

This policy shall take effect immediately upon issuance and shall continue until further notice. 

Discussion:

Title 11, Chapter 21 of the Delaware Code affords the courts authority to penalize an accused for noncompliance with conditions of bond, such as failure to appear at a scheduled court event.
  11 Del.C. 2113(b) provides that upon failure to appear, or upon the return of the accused after an initial failure to appear, the Court shall act, with respect to forfeiture, pursuant to the Rules of Superior Court.  Superior Court Criminal Rule 46(e)(1) states that if there is a breach of condition of a bond, the court shall declare a forfeiture of the bail (emphasis added).  This language is mirrored in Justice of the Peace Court Criminal Rule 46.  
Based upon the above statute and rules, bail must be forfeited upon the breach of a condition of bond, such as failure to appear for a scheduled court appearance.  The Court lacks any discretion as to whether the bail is forfeited upon the breach of a condition of bond.  The Delaware Superior Court affirmed this mandate in State v. Mitchell.  “The Court is given no discretion in whether or not to declare a forfeiture of the bail of a defendant if the defendant failed to appear because he was in jail in a foreign jurisdiction, because the Rule demands forfeiture for breach of condition.  If the Court then desires, it may not enforce forfeiture.”
  The Court, therefore, is required to declare a forfeiture if bond is breached, but it need not enforce the forfeiture; it may be set aside.
Both Superior Court and Justice of the Peace Court Criminal Rule 46 address the setting aside of bail forfeiture.  Justice of the Peace Court Criminal Rule 46(e)(2) states, “The Court may direct that a forfeiture be set aside in whole or in part, upon such conditions as the Court may impose, if a person released upon execution of an appearance bond with a surety is subsequently surrendered by the surety into custody or if it appears that justice does not require the forfeiture.”  While resting discretion with the Court, this rule establishes authority for the Court to set aside forfeiture upon the return of the defendant or for other reasons, as justice requires.

There exists no mandate in either statute or rule that the Court set aside bail forfeiture.  If warranted, it is within the discretion of the Court to set aside.  Public policy, however, dictates that a decision not to set aside forfeiture be done sparingly and with well-articulated reasons.  If sureties
 are not afforded the opportunity to recover some, if not all, of their bond upon the return of a defendant after a missed court appearance, there would be no incentive for sureties to find and return the accused.  The ability to recover bond provides for the business practices of bondspersons, a financial incentive for sureties and the interests of justice by bringing forth the accused to be held accountable for alleged criminal acts.
In order to balance the interests of the courts, the public, the accused, sureties and bondspersons, it is the policy of the Justice of the Peace Court that upon the failure of an accused to appear at a scheduled court event, the Court will schedule a Rule to Show Cause hearing within 20-30 days, affording the surety an opportunity to explain why bail should not be forfeited.  This Rule to Show Cause hearing shall be scheduled regardless of whether the individual or company posting bond was a professional bondsperson, corporate surety, friend, or relative of the accused.

If the bondsperson or surety appears at the hearing with the accused, the Court shall apply a totality of the circumstances analysis to determine the manner in which to proceed.  If appropriate and supported by careful analysis, bail may be forfeited and a new order for bail/conditions may be entered.  If forfeiture is not appropriate, the current bail/conditions may continue.  In determining a course of action, a totality of the circumstances analysis will certainly include consideration of reasons provided as to why the accused did not on the initial date.

If the bondsperson or surety appears for the hearing without the accused, the Court shall provide the bondsperson with a reasonable amount of time after the hearing to bring the defendant in for a bail review and rescheduling.  The amount of time which is reasonable will depend upon the circumstances presented in a particular case and will require the bondsperson or surety to present information regarding their due diligence in bringing the accused into custody.  This information will necessarily be different depending upon whether the individual posting bond was a professional bondsperson or an individual surety.  For instance, the information required of a bondsperson may include an explanation of attempts to locate the individual, leads as to the location of the individual, research performed by the bondsperson, contacts upon which they have followed up and all other information supporting an argument that the bondsperson acted with due diligence in attempting to bring the accused to court.  The Court shall also consider the bondsperson’s plan as to how they will locate and bring the accused into custody within the time provided by the Court.  Because the Court will be considering the totality of the circumstances, the more information the bondsperson can provide establishing due diligence, the more accurate the Court’s analysis will be.  

A totality of the circumstances approach involving an individual surety, however, must take into account the lack of professional resources available to that individual in tracking and locating a person.  Certainly, the individual shall be held to a standard of due diligence, but only within their means; contacts and information received from within the community or family.  Despite the lack of professional resources, individual sureties, like professional bondspersons may benefit by providing more comprehensive information to the Court, allowing the Court to perform a more accurate and thorough analysis of the totality of the circumstances.
If and when the bondsperson or surety is subsequently able to locate the person and ensure appearance/compliance, the Court may consider the setting aside of the forfeiture in whole or in part.
  While discretionary, the Court should again use a totality of the circumstances analysis to make an appropriate and reasonable decision.  Again, the actions and due diligence of the bondsperson or surety should be considered, as well as the length of time between breach and compliance.  An example of setting aside forfeiture in part may be to forfeit $10 per day for every day subsequent to the Rule to Show Cause hearing during which the accused did not appear.  Such a decision would have to be tempered by a consideration of the actions taken by the bondsperson or surety and the difficulty in locating the accused.  Again, the Court must also consider the resources, or lack thereof, of an individual surety in making this determination.  Regardless of the specific amount forfeited, or even if no amount is forfeited, the Court shall retain 5% of the bail, not to exceed $250, in court costs after failure to produce an accused at the Rule to Show Cause hearing.  If a portion or the entirety of the bail is forfeited, the bondsperson or surety may file a motion for bail recovery.
  A hearing on such a motion should be scheduled within 20-30 days.  

If a portion or the entirety of bail is forfeited and a motion for bail recovery is not filed or is denied, the Court may execute on the forfeiture pursuant to Justice of the Peace Court Criminal Rule 46(e)(3).  The Clerk of Court shall mail copies of the order entering judgment to the bondsperson or surety.
Regardless of the circumstances or decision, the Court shall issue a written order delineating the outcome of any of the hearings described above.  Such an order shall include an explanation of the circumstances considered and an articulation of the Court’s analysis.

A flow chart of the above-referenced process is attached.
Conclusion

Court rules regarding bail remove discretion from the Court in forfeiting bail upon the breach of a condition of bond such as failure to appear; the forfeiture of bail is mandatory.  Forfeiture may be set aside, however, in whole or in part, upon the subsequent surrender of the accused into custody, or as justice requires.  It is the policy of this Court to encourage bondspersons and individual sureties to bring the accused into custody, even after a missed appearance.  As such, a bail forfeiture hearing shall be held 20-30 days after the mandatory forfeiture of bail to determine if that forfeiture shall be enforced.  The Court shall perform a totality of the circumstances analysis to determine whether the bail shall be forfeited in whole or in part and shall issue a written order articulating that decision.
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� This legal memorandum does not address bail forfeiture pursuant to 11 Del.C. §2116(b), which provides that when a person charged with a violent felony is released on bail and is, during the time of release, charged with another violent felony, that person shall be brought before the Superior Court where bail shall be revoked and the Superior Court may forfeit real property or other surety.  Given that Superior Court has exclusive jurisdiction over these factual circumstances, the Justice of the Peace Court would not institute bail forfeiture proceedings in such cases.  However, if a defendant is released on bail subsequent to an initial violent felony charge and misses a Justice of the Peace Court date without committing another violent felony in the interim, the Justice of the Peace Court would retain jurisdiction and address bail forfeiture.


� State v. Mitchell, 59 Del. 11, 212 A.2d 873 (1965).


� Throughout this Policy Directive, the term “surety” refers to any individual who undertakes the responsibility to ensure the accuseds’ appearance at a subsequent court date through the posting of bond.


� The examples refer to a bondsperson as an individual, however, when the bondsperson is a corporate surety, the Court may require the company to present the money for which the surety bond was issued at the time of forfeiture.  The presiding judge in the matter shall notify the Justice of the Peace Court Administrative Office of non-payment.  The penalty for non-payment may be deletion from the approved surety companies list maintained by the Justice of the Peace Court.  The Justice of the Peace Court shall also inform the other Delaware State Courts of such a deletion and the reason for the deletion.


� The motion for bail recovery should be copied to the Attorney General’s office to provide notice and an opportunity for comment, however, there is no legal requirement for a representative from the Attorney General’s office to appear at the hearing or respond to the motion.
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