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RE:

TRUANCY CONTEMPT
Scope:


Pursuant to 14 Del. C. §2731(b) the Justice of the Peace Court has obtained jurisdiction of juveniles charged with criminal contempt for failing to comply with a court order stemming from a truancy charge under 14 Del. C. §2730.  This legislation was signed by the Governor in May of 2007 and went into effect in November 2007.  This policy directive will provide guidance through the process of charging and sentencing a juvenile under 11 Del. C. §1271.
Justice of the Peace Court Policy:


The Justice of the Peace Court, in an effort to provide consistent treatment of juvenile truancy defendants throughout the criminal justice system, shall assume responsibility for the adjudication and sentencing of juveniles charged with contempt resulting from a failure to abide by a court order stemming from the original charge of truancy.
Policy Directives/Legal Memoranda Affected:

No other policy directives or legal memoranda directly address the issue of juvenile contempt in the truancy situation.  This change in policy results from legislative action granting the court additional jurisdiction.  To the extent that any policy directive or legal memoranda discusses the treatment of juveniles and contempt, this policy directive will take precedence in cases in which the contempt arises out of a truancy case.  

Effective Date:
This policy shall take effect October 15, 2008.

Discussion:
Initiation of the Contempt Process

The State, under the authority of the attorney general’s office will be responsible for filing charges against a juvenile.  The school district’s visiting teacher should submit the warrant or summons to the judge.  If the judge finds that probable cause exists to believe that there is a fair probability under the totality of the circumstances that the juvenile violated 11 Del. C. §1271, the warrant or summons should be signed.

Because visiting teachers do not currently have access to DELJIS, the probable cause affidavit shall be submitted to the Truancy Court clerks, who will then process the warrant or summons accordingly.  Forms for these affidavits are being supplied by the Attorney General’s office.  Each school district’s visiting teacher has been trained by a representative from the Attorney General’s office to implement this procedure.
Summons v. Warrant

If the defendant is present in the court when the probable cause is submitted, a summons for appearance on that same date should be issued upon probable cause.  This will avoid the problem of processing upon execution of the warrant.  If the defendant is not present, a warrant should be issued for defendant’s arrest.  Executing the warrant will have to be handled by an appropriate police agency (e.g. school recourse officer, youth aid officer, etc.) although court constables can make the arrest if it is followed by processing at the appropriate agency.

Presentment of Defendant

Under summons, the defendant should be arraigned by the Truancy Court judge currently presiding.  If the defendant is arrested under a warrant, the child should be taken to the nearest Truancy Court if that court is in session.  If the Truancy Court is not in session, the child should be taken to the nearest JP Court.  The case should then be handled as any other juvenile presentment under 10 Del. C. §1007.  Bond should be set with an order to have the child appear at the next sitting of the Truancy Court for arraignment/bail review.  The presiding judge at that presentment should not take a plea.  As with any juvenile presentment, the juvenile bail justification form should be filled out by the judge who set bail.
Arraignment at Truancy Court

The arraignment should be handled as any other juvenile arraignment.  The parent/guardian should be present if possible.  If the child elects to have a trial the matter should be set for the next Truancy Court trial date and notice shall be generated to the public defender’s and attorney general’s offices.  If the child elects to plead guilty, then proceed to sentencing.


If the child seeks assistance from the Public Defender, they should be given contact information for the PD’s office in the county where the charge is brought.  The Public Defender will not be able to represent the defendant unless he or she completes an intake interview and qualifies for representation.

Trial

Trial dates should be set when the representatives from the public defender’s and attorney general’s officer are available.  The State bears the burden of proving its case beyond a reasonable doubt.  Any Truancy Court judge can hear the case including the judge who handles the underlying charge.


If the judge is considering a level IV or level V commitment, which should be very rare, sentencing should be deferred pending PAC  review/recommendation.  The judge should contact Renee Iacovelli (DSCYF) via email or phone to inform her of the potential sentence. In addition, if the child is unrepresented, even if the child has previously waived the right to counsel, the Public Defender’s office should be notified. Bail can be set on the child pending sentencing.

Sentencing 

The presumptive sentence for a child found delinquent under 11 Del C. §1271 is level V suspended indefinitely to level II.  This presumptive sentence is subject, of course, to variation with aggravating and mitigating factors.  See the attached juvenile disposition sheet for further assistance in determining an appropriate sentence.  The disposition sheet should be completed and entered into the file.

The sentencing order should be faxed to the juvenile probation contact.



Kent and Sussex Counties:  
Charlita Shamburger, Regional Manager






821 Silver Lake Boulevard






Barrett Building, Ste 101






Phone:  739-5381






Fax:  739- 6559


New Castle County:

Renee Iacovelli, Regional Manager







DYRS/Community Services







1825 Faulkland Road







Phone: 995-8215







Fax:  995-8687

The Justice of the Peace Court Truancy Court Coordinator will assist the defendant in completing the juvenile intake sheet.  The intake sheet and the juvenile disposition sheet should be faxed to YRS.  A parole officer will contact the juvenile within two (2) weeks.  In the event that a Truancy Court Coordinator is unavailable, other JP Court personnel may assist the defendant with the intake sheet.
Violation of Probation

When a violation of probation hearing is set, the expectation is that the YRS parole officer will be prepared at the hearing with a treatment plan that has been approved by the Placement Advisory Committee.   If the Court is aware of a potential violation of probation, these facts should be forwarded to the probation officer.


Violation of probation hearings should be conducted the same as an adult with the same standard of proof.
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