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Scope:

This Policy Directive establishes procedures for dismissals in civil, criminal, and traffic cases at the time of the proceeding.
Justice of the Peace Court Policy:


It is the policy of the Justice of the Peace Court that cases must be scheduled in accordance with speedy trial criteria for criminal and traffic cases, and for civil cases as expeditiously as the docket will allow or as required by statute or Court Rule.  The Court may dismiss matters before it as described below.
Policy Directives Affected:
The following policy directives are hereby rescinded and may be retained for historical purposes:

*Policy Directive 80-008 (REVISED), October 4, 1982 “Dismissals for Failure to Appear”. 

*Policy Directive 80-008 (SUPPLEMENT), March 23, 1982 “Rescheduling a Criminal or Traffic Case to an Earlier Date”.

Effective Date:

This policy shall take effect on August 8, 2017. 
Discussion:

I.  Civil Proceedings:
(a) If a plaintiff fails to appear after fifteen (15) minutes past the scheduled time, the judge may either: 
1. Enter a nonsuit judgment, which may be taken off in like manner as a judgment by default; 
2. Dismiss the action according to court rule
; or 
3. Adjourn the matter for further proceedings, as the circumstances direct
. 
(b) If a defendant fails to appear after fifteen (15) minutes past the scheduled time and after verification of the return of service, judgment by default may be entered and damages awarded as proven to be properly due.
.” 
(c) If both parties fail to appear after fifteen (15) minutes past the scheduled time, proceed as in I (a) above.
II. Criminal or Traffic Trials:

(a) If the prosecution fails to appear after fifteen (15) minutes from the scheduled time set for trial (and the defendant is present) and the Court is satisfied the prosecution was properly noticed as to the date and time of the trial, the Court is to dismiss the case for the State’s failure to prosecute.
(b) If the defendant is an adult and fails to appear after fifteen (15) minutes from the scheduled time set for trial (and the prosecution is present), and the Court is satisfied the defendant was properly noticed as to the date and time for trial, the Court has the discretion to issue a capias or allow the auto-generated “Failure to Appear” letter to issue.

(c) If both parties fail to appear after fifteen (15) minutes from the scheduled time for trial, proceed as in II (a) above.

(d) If the defendant is a juvenile and fails to appear after fifteen (15) minutes from the scheduled time set for trial, (and the prosecution is present), the Court has the discretion to issue a capias or allow the auto-generated “Failure to Appear” letter to issue.
III. Traffic Call of the Calendar:

The Court may dismiss cases scheduled for Traffic Call of the Calendar when the defendant appears, but the police prosecutor has failed to appear without prior Court approval and without submitting plea offers. The Court also has the discretion to reschedule the defendant to return for another Call of the Calendar in order to speak with the agency’s police prosecutor.
IV. Other Court Proceedings:
For Court proceedings other than trials, such as motion, VOP, or Contempt of Court hearings, judges have discretion on how to proceed after one or both of the parties fail to appear.  Judges have the discretion to order a dismissal, continuance or any other action in accordance with Court Rules to ensure justice is served and judicial economy is preserved. 
Conclusion:

To provide uniformity among all the Justice of the Peace Courts, this policy sets forth the procedures and guidelines for dismissal in civil, criminal and traffic cases in the Court.    
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� The subject matter of prior PD 80-008 is now included in Policy Directive 81-50 (REVISED) “Continuance Policy”.


� Justice of the Peace Court Civil Rule 41


� 10 Del. C. § 9539


� 10 Del. C. § 9537 states, in pertinent part, “…a defendant, being duly summoned, fails to appear by written motion or pleading at or before the date provided for in the summons or at any time to which the cause is regularly adjourned, judgment by default may be entered. The amount of damages awarded shall be the amount proven to be properly due. Such proof may be by affidavit or, when judgment is entered by the Court, by such other information as may be required by the Court.”
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