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DATED:
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RE:
RECENT LONG-ARM STATUTE CHANGES
THIS LEGAL MEMORANDUM TAKES THE PLACE OF 
PRIOR LM 95-209 AND ALL SUPPLEMENTS.
ISSUE

What is the practical effect of the changes to the long-arm statute, 10 Del. C. §3104
? 
DISCUSSION

On October 7, 2008 the provisions of HS 1 for HB 374 went into effect, meaning significant changes to the method by which those bringing a civil action in Delaware for acts committed within this state may perfect service of process on a nonresident defendant. The intent of those changes was to eliminate a burdensome and arcane process that did little to ensure notice of the suit that had been filed in this jurisdiction. The new process is based on the Uniform Interstate and International Procedure Act, which has been in effect in many jurisdictions for some time.


The procedures to obtain “long-arm” jurisdiction set forth in § 3104 are statutory requirements and, thus, are jurisdictional. Therefore, the statutory requirements cannot be waived or relaxed by the court.  Greenly v. Davis, Del. Supr., 486 A.2d 669 (1984); Purnell v. Dodman,  Del. Super., 197 A.2d 391 (1972); Adkins v. Carter, Del. super., C.A. No. 94J-01-034, Howard, Commissioner (February 28, 1995).  Failure to comply with the statutory requirements makes an attempt to gain jurisdiction over a non-resident ineffective. With the advent of these modifications to the statute, the statutory requirements have been substantially relaxed. For instance, there are no time limitations within the process that are jurisdictional.
Secretary of State Agency

The prior law designated the Secretary of State to serve as an agent for service for any person or entity who committed acts which constituted “legal presence” in Delaware. Those acts would be any performed by a person or entity who:

“(1) Transacts any business or performs any character of work or service in the State;

(2) Contracts to supply services or things in this State;

(3) Causes tortious injury in the State by an act or omission in this State;

(4) Causes tortious injury in the State or outside of the State by an act or omission outside the State if the person regularly does or solicits business, engages in any other persistent course of conduct in the State or derives substantial revenue from services, or things used or consumed in the State;

(5) Has an interest in, uses or possesses real property in the State; or

(6) Contracts to insure or act as surety for, or on, any person, property, risk, contract, obligation or agreement located, executed or to be performed within the State at the time the contract is made, unless the parties otherwise provide in writing.”


10 Del. C. §3104(c).


These acts continue to constitute “legal presence” under the amended code provision and bring the nonresident under the jurisdiction of the Delaware courts. However, the commission of these acts is no longer the automatic appointment of the Secretary of State to be the nonresident’s agent for service of process. In fact, the new legislation eliminates the use of the Secretary of State for any purposes related to long-arm service
.

Methods of Service Permitted

Service of process may now be accomplished as provided in 10 Del. C. §3104(d), which states:
“(d) When the law of this State authorizes service of process outside the State, the service, when reasonably calculated to give actual notice, may be made:

(1) By personal delivery in the manner prescribed for service within this State.

(2) In the manner provided or prescribed by the law of the place in which the service is made for service in that place in an action in any of its courts of general jurisdiction.

(3) By any form of mail addressed to the person to be served and requiring a signed receipt.

(4) As directed by a court.”
This provides for greater flexibility in effecting service of process that is “reasonably calculated to give actual notice” without the complicated intervening step of involving the Secretary of State’s office and the issuance of registered mail to the nonresident defendant. Each of the possible methods of service is explored below.


The first method of service of process for a plaintiff in a case involving long-arm service is “by personal delivery in the manner prescribed for service within this State.” This Legal Memorandum will not lay out those methods of service except to say that they are governed by 10 Del. C. §3103 and Justice of the Peace Court Civil Rule 4. Hence any method that may be utilized for service in this State would be permissible for another defendant located in another jurisdiction, including special process server authorized by the Court, for instance.

The second method available to a plaintiff would require that the plaintiff be aware of and use a method of service permitted by the jurisdiction where the defendant resides. The service would have to be of a type permissible by the general jurisdiction courts of that foreign jurisdiction. A complete examination of this is not feasible due to the number of jurisdictions and the variety of permissible service those jurisdictions may permit. In addition, though it is possible, it is unlikely that very many Justice of the Peace Court litigants will seek to use this method of service when there is the availability of a much easier route.


That easier route is “by any form of mail addressed to the person to be served and requiring a signed receipt.” Unlike the prior version of this statute, not only does a person not have to serve the Secretary of State, but they also do not have to use registered mail. Any form of mail with a signed return, intended to show proof of receipt by the intended party, will do - the most common and economical being certified mail. A more detailed review of what is required by using this type of service of process is set forth below.

The final form of service potentially available is that which may be directed by the Court. In the appropriate case or type of case, the Court could designate a particular method of service, so long as it is reasonably calculated to give actual notice to the nonresident defendant of the existence of the suit. 

Issues Regarding Service Via Mail

When a plaintiff undertakes service via mail, a number of provisions of the new statute are implicated. These involve proof of non-residence, proof of service, the effect of refusal of the mailing by the defendant and the computed timing of any response to service. As was the case under the previous statute, the plaintiff is required to file with the Court an affidavit stating the fact that the defendant is a nonresident. Likewise, the plaintiff is still required to demonstrate to the Court in that affidavit how the service took place; if by mail, the plaintiff must state when the mailing was sent, by what method (certified or registered mail, return receipt requested), and the result of that mailing. 

Results of the mailing can be “received” or “refused” under the statute and both constitute good service as subsection (h)(2) states:


“The return receipt or other official proof of delivery shall constitute presumptive evidence that the notice mailed was received by the defendant or the defendant’s agent; and the notation of refusal shall constitute presumptive evidence that the refusal was by the defendant or the defendant’s agent.”

The presumption of actual notice may be rebutted, but the Court may, in general, rely upon the receipt or refusal as good service. 

The returned letter may also be noted “unclaimed.” While the statute is silent as to this designation, to comply with the possible strictures of Jones v. Flowers, 546 U.S. 1085 (2006), the Plaintiff will need to undertake some other action to ensure that the defendant has notice of the suit. Sending the suit first class mail, with a certificate of mailing should suffice for this purpose. If the letter is sent first class for this additional attempt to provide notice, the certificate of mailing would need to be included in the attachments to the affidavit of service provided by the plaintiff.

Further, the mailing could be returned marked with a notation indicating the defendant is not at the address indicated (i.e., “moved, left no address” or “undeliverable as addressed, no forwarding order on file”). In that case, generally, jurisdiction is not obtained over a defendant under the long-arm statute.  However, jurisdiction may be obtained over a non-resident defendant when the registered mailing is returned “moved, left no address” or “unclaimed, no order, returned to sender” in certain instances.  The judge must determine that the factual circumstances in those cases show that the Plaintiff had “good grounds to believe that the notice will be effectively brought to the Defendant’s attention.”  Swift v. Leasure, Del. Super., 285 A.2d 428, 430 (1971).  The judge must look at each case in which the plaintiff claims the mailing to an address from which the defendant has moved is reasonable to determine whether the standard provided in Swift has been met.  Usually, however, the plaintiff must send the mailing to the defendant’s correct address upon an indication on the return that the defendant is no longer at the original address. 
Once the type of proof required is properly filed with the Court, then service is perfected and “long-arm” jurisdiction is obtained over the defendant.  The time periods set forth in the prior version of §3104 are no longer applicable as a matter of law, and therefore are not a jurisdictional bar to service. Any time periods contained in court procedures or rules (i.e., the then day period for filing an affidavit where the receipt of the mailing is returned “received” or “refused”) is not jurisdictional and may be extended in the interest of justice at the discretion of the judge.  However, if the plaintiff determines that the defendant must be served at a different address and the court issues an alias (or pluries) writ, then the process of perfecting service pursuant to the long-arm statute must be started again from the beginning (as if no stages of service have been completed).  Adkins, supra.

There are still timing considerations associated with service by mail. Subsection (g) of the new statute states:


“If service is made pursuant to paragraph(d)(3) of this section [permitting service by mail], the time in which defendant shall serve an answer shall be computed from the date of the mailing which is subject of the return receipt or other official proof of delivery or the notation of refusal of delivery; provided, however, that the court in which the action is pending may, at any time before or after the expiration of the prescribed time for answering, order such continuances as may be necessary to afford the answering defendant therein reasonable opportunity to defend the action.”

This means that, if the receipt is returned as “received” the time for a defendant to answer is 20 days from the date of mailing. If the letter is returned “refused” the time begins to run from the date the refusal notation is made. If the letter is “unclaimed” the time should begin to run upon the mailing of the first-class letter with certificate of service. Obviously, in the interest of justice the Court may extend the time for filing an answer, and such extension may be upon motion or on the Court’s own initiative. 
Method of Service Preferred by the Court


While the law allows the use of a variety of methods of service by a plaintiff, due to the high volume of the Justice of the Peace Court and the significant percentage of non-represented litigants who use our services, the Court does have a preferred method of service of process. The use of certified mail represents the most easily explainable and most clear to follow process for those unaccustomed to performing service duties. It is similar to, but decidedly less complicated than, the process that has been used by our litigants in the past to affect long-arm service of process. It is also a relatively certain process that is “reasonably calculated to give actual notice” of the suit against the defendant. As such, while a Plaintiff may elect to use other methods of service, this process is the only one for which the Court will provide detailed explanation. If a Plaintiff wishes to use an alternative form of authorized service, the Plaintiff will need to inform the Court of this fact upon filing, but it should be discouraged.
A copy of the revised Justice of the Peace Court Civil Form 31 and 31A is attached, which explains the detailed process of performing service by mail and provides a form of affidavit sufficient to provide the Court with the necessary information regarding return of the mail service. These documents should be provided to plaintiffs filing cases involving out-of-state defendants, both individuals and corporations. While the affidavit is sufficient for perfecting service, litigants may use an alternative form that meets the necessary requirements.
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� Note that the changes to long-arm service also include the modification of 10 Del. C. §§3112 and 3113 relating to cases involving nonresident owners and operators of automobiles and those resident owners and operators who depart from the State after an accident, respectively. In the case of §3112, the statute was repealed, making the default for service of process §3104 and §3113 was modified to say explicitly that §3104 is applicable to that situation. 


� There has been no change to the statutes dealing with service of process against an artificial entity where service in the manner provided for in 10 Del. C. §3104 would be ineffective. In those cases, the Secretary of State is still the agent for service, requiring the filing of a $50 fee payable to the Secretary of State.
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