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Scope:

This Policy Directive sets forth the policy regarding Justice of the Peace Court involvement in the decision to release a juvenile to the custody of a parent or guardian following arrest.
Justice of the Peace Court Policy:


Pursuant to 10 Del.C. §1004, a peace officer may take into custody a child the officer believes to be dependent, neglected or delinquent.  The peace officer is then obligated to immediately contact the child’s custodian.  If the custodian refuses to accept the child, cannot be located or cannot otherwise care for the child, it is at that point that the child must be brought before the Court.  The Court should not be involved in the decision regarding regarding the release of the juvenile into their custodian’s care.
Policy Directives/Legal Memoranda Affected:

There are no other Policy Directives or Legal Memoranda directly related to this topic, though the procedure outlined in Policy Directive 10-220 Pre-Detention Hearing of Children, follows the decision to bring the juvenile to court. 
Effective Date:

This policy shall take effect immediately upon issuance and shall continue until further notice. 
Discussion:


10 Del.C. §1004 states that a peace officer may take a child into custody upon the belief that the child is dependent, neglected or delinquent.  The law then requires the officer to immediately notify the child’s custodian explaining the reasons for taking the child into custody.  The statute further states:

“If the custodian refuses to accept the child or cannot be located or cannot provide necessary care for the child, the peace officer shall:

(2) When the child has been charged with a delinquent act, take the child directly before the Court if the Court is in session or take the child before a court or commissioner for disposition in accordance with §1005 of this title.  After taking the child into custody, the peace officer shall forthwith file with the Court a sworn complaint alleging delinquency with a report for the reason of the child’s apprehension.”
Based upon this statute, it is the policy of the Justice of the Peace Court that it is the duty of the peace officer to determine whether the child is to be released to their custodian or brought before the Court with a charge of a delinquent act.  If the officer believes the appropriate action is to bring the child before the Court, the judge will proceed in accordance with 10 Del.C. §1005.  If the officer determines that the appropriate course of action is release to a custodian, the officer will notify the Court utilizing the process outlined below.  At no time, however, does the law indicate that the Court may be involved in the determination of whether to release the child to a custodian or bring the child before the Court.  As such, judges shall not entertain such inquiries from peace officers. The court may not substitute its judgment for that of the officer and require the juvenile be brought forthwith.  
Once an officer has determined that a child is to be released to a custodian, the following process must take place to ensure all active warrants have been cleared and the case is transferred electronically in the CJIS system for scheduling by Family court.
Police Responsibility:
Upon the arrest of a juvenile on an active warrant the officer shall execute the warrant. The Officer must provide an arrest number as part of the process.  The officer should write on the warrant, “T.O.T” (Turned Over To parent/guardian), as this will notify the court that the defendant has been released to a custodian without being seen in court.

Once executed, the officer will deliver the warrant to a Justice of the Peace Criminal Court for transfer to Family Court.
Justice of the Peace Court Responsibility:
Upon receipt of an executed warrant marked “T.O.T” the court clerk shall: 

· Process the warrant under the “CRIMINAL CHARGE PROCESSING” function in the CJIS system.

· Use the “DIRECT CASE TRANSFER function to transfer the case to Family Court.  A judge’s signature is not required to transfer a T.O.T case to Family Court.

· A court transfer scheduling letter will be produced stating the case has been transferred to Family Court and the case will be scheduled by Family Court.

· The clerk should then mark “T.O.T” on the RECEIVED BY DEFENDANT signature line of the court transfer scheduling letter.
· Attach the court transfer scheduling letter to the warrant and forward case paperwork to Family Court.
Family Court Responsibility:

Upon receipt of case paperwork from the Justice of the Peace Court, Family Court accepts the case in the CJIS system and schedule the defendant to appear in that court. Family Court will notify the defendant and the parent and/or legal guardian of the scheduled hearing date.

Conclusion:


Pursuant to 10 Del.C. §1004, it is the policy of the Justice of the Peace Court that it is solely the duty of the peace officer to determine whether the child is to be released to their custodian or brought before the Court with a charge of a delinquent act.  Only once an officer has decided to bring the child before the Court with a charge of a delinquent act should the Judge become involved.  The police, Justice and of the Peace Court and Family Court responsibilities regarding procedure and paperwork are discussed herein to ensure that all involved agencies are operating consistently.
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