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Nature of the Proceedings

The Court of Chancery erroneously held that defendant/appellant
SIGA Technologies, Inc. breached a duty to negotiate a license in good
faith. The Court of Chancery then invented terms for the hypothetical
license the parties had never agreed on and imposed an unprecedented
remedy that gives to plaintiff/appellee PharmAthene, Inc. a 50% share of
the future profits on potentially billions of dollars of sales of a revolu-
tionary smallpox drug, ST-246. The Court of Chancery’s judgment lacks
factual support, is contrary to established law, and is entirely inequitable.

In two fully integrated contracts, PharmAthene and SIGA agreed
to spend 90 days endeavoring to negotiate a license agreement in accord-
ance with a previously negotiated license agreement term sheet (the
“LATS”) in the event their planned merger failed to close. After the
merger terminated due in part to PharmAthene’s failure to raise the nec-
essary financing, negotiations ensued. SIGA expended extensive efforts
in drafting a comprehensive proposal on terms that accounted for recent
developments positively affecting the likely profitability of ST-246, but
PharmAthene refused to negotiate further, insisting that the LATS terms
were binding. The Court of Chancery rejected this contention and cor-
rectly recognized that the LATS itself did not constitute a binding con-
tract to license ST-246. The Court of Chancery further recognized the
terms contained therein were neither binding nor intended to be binding.

Nevertheless, the Court of Chancery found that SIGA failed to
negotiate in good faith, largely because SIGA’s initial proposal included
terms that differed substantially from those contained in the non-binding
LATS. Relying on this purported breach, and additionally on the equit-
able theory of promissory estoppel, the Court of Chancery crafted and
imposed a remedial order, itself inventing contract terms never agreed to,
or even negotiated by the parties. Under this judicially made contract,
PharmAthene, whose expenditures in support of the development of ST-
246 the Court of Chancery described as “de minimis,” was made the ben-
eficiary of a highly lucrative arrangement that the parties themselves
never contemplated. PharmAthene need not make any financial contri-
bution to bring ST-246 to market, yet is entitled to 50% of the net profit
on sales of ST-246 once $40 million of net profits are achieved.

Six opinions and orders of the Court of Chancery are at issue."

! The six opinions and orders described below are filed concurrently as
Exhibits A-F respectively.



e On January 16, 2008, the Court of Chancery denied SIGA’s motion
to dismiss the complaint. See Ex. A. In so doing, the Court of
Chancery erroneously held that Delaware law should apply, despite
the weight of both the parties’ conduct and the relevant agreements
favoring New York.

e On November 23, 2010, the Court of Chancery denied SIGA’s
motion for partial summary judgment. See Ex. B. The Court of
Chancery held that PharmAthene might be able to establish specific
performance or expectation damages. The subsequent record utterly
fails to support either form of relief, which the Court of Chancery it-
self ultimately recognized even while imposing analogous relief.
Moreover, neither Delaware nor New York permits expectation
damages for the only purported wrongdoing, the alleged breach of an
agreement to negotiate in good faith.

e The Court of Chancery issued its post-trial opinion on September 22,
2011. See Ex. C. The Court of Chancery incorrectly held that SIGA
breached the parties’ commitment to negotiate in good faith towards
a license agreement consistent with the LATS, notwithstanding
SIGA’s extensive efforts to negotiate an agreement based on what
both parties, and the Court of Chancery, recognize were changed
economic circumstances. Despite having found that a fully integrat-
ed contract covered the subject matter, the Court of Chancery also
improperly awarded PharmAthene equitable relief in promissory
estoppel. The Court of Chancery then imposed its admittedly
unprecedented remedy and improperly awarded PharmAthene one-
third of its attorneys’ fees based on the erroneous holding that SIGA
had acted in egregious bad faith by proposing terms different from
those in the non-binding LATS.

e On December 16, 2011, the Court of Chancery denied SIGA’s
motion for reconsideration as to the extraordinarily excessive relief
imposed. See Ex. D.

o Finally, the Court of Chancery issued a Letter Opinion and Final
Order and Judgment on May 31, 2012 by which it implemented the
contract that it earlier erroneously concluded that the parties would
have reached. See Exs. E & F. The Court of Chancery therein
determined what terms should apply with respect to no fewer than 30
discrete points over which the parties disagreed.

As SIGA demonstrates below, the Final Order and Judgment of
the Court of Chancery should be reversed in relevant part and judgment
entered in SIGA’s favor.



Summary of Argument

1. The Court of Chancery erred in holding that SIGA failed
to negotiate in good faith merely by adopting an initial negotiating
posture that differed substantially from the terms contained in an earlier
term sheet that the Court of Chancery correctly found was non-binding.

2. The Court of Chancery erred in holding that SIGA was
enriched by PharmAthene’s assistance and that PharmAthene is conse-
quently entitled to relief under the doctrine of promissory estoppel where
enforceable and fully integrated contracts between the parties govern the
subject matter of the alleged obligations.

3. The Court of Chancery erred in awarding unprecedented
relief that is not supported by law and that is inequitable given Pharm-
Athene’s de minimis costs in contributing to the parties’ would-be
collaboration.

4, The Court of Chancery erred in awarding PharmAthene
a portion of its attorneys’ fees, expenses, and expert witness costs.



Statement of Facts

We present below the facts necessary to this appeal, as found by
the Court of Chancery, except where otherwise noted.

This dispute arises from a failed collaboration effort between
New York-based SIGA and Maryland-based PharmAthene in the devel-
opment and marketing of a revolutionary smallpox drug owned and
developed by SIGA intended to prevent and treat infection even after
exposure to the virus. In 2005, when the parties first began discussing
collaboration, the safety, efficacy, and market potential for this drug
were uncertain. Nearly seven years later, the expectation is that the drug
may generate sales in the billions of dollars.

SIGA Acquires ST-246 and Begins Talks with PharmAthene

ST-246 is an orally available small-molecule drug intended for
the prevention and treatment of pathogenic orthopoxvirus diseases, in-
cluding smallpox. Ex. C, at *2. SIGA acquired the technology for ST-
246 from another company called ViroPharma, Inc., at a time when its
viability and potential were unknown. Id. Although SIGA was hopeful
that ST-246 would eventually be profitable, there was a strong likelihood
that, like many other drugs in development, it would turn out to be
worthless.  After acquiring ST-246, SIGA invested approximately
$500,000 in its development, but eventually concluded that it would
require an additional $16 million to bring the drug to market.

SIGA began discussions with PharmAthene regarding a possible
collaboration. Id. at *3. The parties’ initial discussions focused on a
license. In January 2006, the parties conducted negotiations in New
York for a non-binding license agreement term sheet (the “LATS”). Id.
at *5; AL. The LATS contemplated a partnership pursuant to which
SIGA would grant a license for ST-246 — many essential terms of which
were undefined and left to future negotiation between the parties — in
exchange for which PharmAthene would fund research relating to ST-
246 based on a defined research and development budget, and pay an
upfront license fee of $6 million, including $2 million upfront,
$2.5 million to be paid 12 months after execution of a license agreement
if certain events occurred, and $1.5 million after SIGA obtained financ-
ing in excess of $15 million. A2. The LATS also provided for milestone
payments totaling $10 million, for annual royalty payments to SIGA of
between 8% and 12% of yearly net sales, and for payments to SIGA of
50% of any amounts by which net margin exceeds 20% on sales to the
U.S. government. Ex. C, at *5; A3.



Importantly, the LATS stated on its face that it was “Non-
Binding.” Al. PharmAthene acknowledged that these words were used
to connote that the terms of the LATS were “open for negotiation.”
A806 (Richman).? The Court of Chancery correctly found that the LATS
was non-binding because the parties did not intend it to be binding and it
lacked essential terms. Ex. C, at *15-16, *17-18.

PharmAthene Shifts the Parties’ Discussions from a License
Agreement to a Merger Agreement and Bridge Loan Agreement

While the terms of the LATS were still unresolved and being
negotiated, PharmAthene decided that it would rather pursue a merger
agreement with SIGA. The parties negotiated a non-binding Merger
Agreement Term Sheet, which provided that a definitive merger agree-
ment would require the parties to negotiate a license for ST-246 for an
exclusive period of 90 days in the event the definitive merger agreement
was terminated. A7.

The parties proceeded to negotiate a Bridge Loan Agreement and
a Merger Agreement; they met in the New York offices of SIGA’s
largest stockholder to do so. Ex. C, at *6. First, on March 20, 2006, the
parties entered into the Bridge Loan Agreement to provide short-term
financing to SIGA. Under its terms, PharmAthene would loan SIGA
$3 million for “(i) expenses directly related to the development of [ST-
246], (ii) expenses relating to the Merger, and (iii) corporate overhead.”
A56 (“Bridge Loan Agreement”) 8 2.6. The Bridge Loan Agreement
requires the parties, in the event a merger is not consummated, to “nego-

2 For the Court’s convenience, we identify the following trial witnesses

whose testimony is cited in this brief: Eric Richman, the current Presi-
dent and CEO of PharmAthene, and the Vice President of Business
Development and Strategic Planning during 2005-2006 (A803); Dennis
Hruby, the Chief Scientific Officer at SIGA (A784); David Wright, the
President and CEO of PharmAthene until April 2010 (A828); Valerie
Riddle, Vice President and Medical Director at PharmAthene in 2005-
2006 (A813); Wayne Morges, Senior Vice President of Regulatory
Affairs and Quality at PharmAthene (A796); James Grayer, an attorney
at Kramer Levin, counsel for SIGA (A782); Donald Drapkin, Vice
Chairman at MacAndrews & Forbes (SIGA’s largest stockholder) during
the relevant period (A762); Steven Fasman, Senior Vice President Law
at MacAndrews (A765); Keith Ugone, SIGA’s damages expert (A825);
and Thomas Konatich, SIGA’s Chief Financial Officer and then-acting
CEO in 2005-2006 (A793). Citations to trial testimony identify the wit-
ness in parentheses following the citation to the appendix.
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tiate in good faith with the intention of executing a definitive license
agreement in accordance with the terms set forth in the [LATS].” A47
8§ 2.3(a).

At trial, PharmAthene contended that it provided the Bridge
Loan in reliance on an alleged agreement that PharmAthene would have
a continuing relationship with respect to ST-246. Ex. C, at *7. In fact,
however, the Bridge Loan Agreement was a fully integrated and
standalone document, and it specifically contemplated that the parties
could ultimately fail to reach an agreement with respect to their collabo-
ration. A47 88 1.1, 7.9; A807 (Richman). For example, the Bridge Loan
Agreement provided a maturity date of two years from the date of the
loan if no merger or execution of a definitive license agreement occurred
(A47 §1.1), and it was secured by the entirety of SIGA’s assets (A47
§2.3(e)). The Bridge Loan Agreement also included an integration
clause, which provided that it, together with its supporting notes and
security documents, “represent the agreement of the Issuer [SIGA] and
Holder [PharmAthene] with respect to the subject matter hereof.” A47
§7.9. The obligation to negotiate exclusively was limited to 90 days.
A47 §82.3(a). Nowhere in the Bridge Loan Agreement is there any
language that could be interpreted to require the parties to enter into a
license agreement should such negotiations fail. The Bridge Loan
Agreement designated New York law as the governing law for it and the
related purchase documents. A47 § 7.11.

Second, the parties entered into the Merger Agreement on
June 8, 2006. Al119 (“Merger Agreement”). The Merger Agreement had
a drop-dead date of September 30, 2006, which meant that if the parties
failed to close the merger before that date, the party not responsible for
the failure to close could terminate the Merger Agreement. A119
8 12.1(a)(v). In the event of termination, the Merger Agreement, like the
Bridge Loan Agreement, provided that the parties would “negotiate in
good faith with the intention of executing a definitive License Agreement
in accordance with the terms set forth in the [LATS].” A119 § 12.3. As
in the Bridge Loan Agreement, the obligation to negotiate exclusively
was limited to 90 days. A119 812.3. Thus, like the Bridge Loan
Agreement, the Merger Agreement specifically contemplated that the
parties might fail to reach any final accord at all. The Merger Agreement
designated Delaware law. A119 § 13.5.

With Minimal PharmAthene Help,
ST-246 Achieves Significant Milestones

In the summer of 2006, after the Bridge Loan and Merger
Agreements were signed, ST-246 achieved several significant mile-
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stones. A clinical trial organization agreed to perform the first human
test of ST-246, the results of which indicated that ST-246 was safe and
well-tolerated by the human volunteers at all tested orally administered
doses. A687; A760. SIGA also received funding from the National
Institutes of Health (“NIH”) to develop ST-246. Most importantly, ST-
246 was shown to provide 100% protection against smallpox in a primate
trial, which was an enormously positive result concerning the drug’s
potential efficacy. Ex. C, at *8-9; A603. These developments — each of
which could have turned out otherwise — meaningfully enhanced the
potential value of ST-246.

Meanwhile, PharmAthene provided minimal assistance to SIGA.
A829 (Wright); A802-04 (Richman); A798-800 (Morges); A593; A671,;
A814-15, A815, A816-17, A823-24 (Riddle, testifying that PharmAthene
was limited in its ability to participate in any aspect of regulatory
approval but quality management); A785, A786, A787, A790-91, A792
(Hruby). Although PharmAthene now claims that its assistance was
critical to ST-246’s development, in fact its assistance was largely unso-
licited and of limited or no help to SIGA. A819-22 (Riddle, testifying
that SIGA had achieved NIH approvals without PharmAthene’s help,
that PharmAthene had provided SIGA an old Power Point presentation
for SIGA to use in its pitch to the NIH concerning quality control and
quality assurance issues, that PharmAthene did not present at the NIH
reverse site regulatory visit, and that PharmAthene was excluded from
the private afternoon session); A673. Consistent with SIGA’s uncontest-
ed expert’s report, the Court of Chancery found that PharmAthene
expended only “a few hundred thousand dollars” in performing these
services.> Ex. C, at *35.

PharmAthene Is Unable to Complete the Merger

At the same time that ST-246 was passing its milestones, Pharm-
Athene attempted but failed to secure an additional $25 million in private
equity funds necessary for PharmAthene to complete the merger. A808
(Richman). By September 30, the Merger Agreement’s drop-dead date,
PharmAthene had still not succeeded in raising the necessary funding,
and had encountered “significant[]” delays in preparing SEC-compliant
audited financials, which were required of PharmAthene for the merger
to close. A808 (Richman); A783 (Grayer). PharmAthene requested an

® SIGA presented uncontroverted evidence at trial that PharmAthene

incurred out-of-pocket expenses relating to ST-246 between January 26,
2006 and December 20, 2009 of approximately $205,000. A827
(Ugone); A590.



extension of the Merger Agreement in order to remedy its failures. A808
(Richman). SIGA’s board of directors, however, concluded that the
board’s fiduciary obligations to SIGA and its stockholders precluded the
board from granting the extension, and it therefore declined to do so.
AT763-64 (Drapkin). PharmAthene conceded, as the Merger Agreement
required it to do, that SIGA had the right to so decline. A808 (Richman).
SIGA notified PharmAthene that it was terminating the Merger Agree-
ment pursuant to Section 12.1(a). A283. Subsequently, on October 23,
SIGA repaid the entire $3 million due on the Bridge Loan Agreement
with interest. A759.

PharmAthene Refuses to Negotiate

After the Merger Agreement was terminated, the parties began
negotiations toward a definitive license agreement. For its part, Pharm-
Athene sent SIGA a six-page proposed license agreement that was little
more than the LATS, with the addition of signature blocks. A284; com-
pare Al; A767-68 (Fasman). In response to PharmAthene’s incomplete
effort and in light of the fact that the LATS had contemplated a partner-
ship, SIGA proposed that the parties discuss a more comprehensive
agreement, and that their collaboration now proceed in the form of the
partnership to which the LATS referred. A675; A760-770 (Fasman).
PharmAthene agreed that it would be willing to consider a different deal
structure and profit split, and acknowledged that the changed circum-
stances in the eight months since the LATS had been drafted might merit
changes to the economic terms originally discussed. A403; A601; A772
(Fasman); A809-10 (Richman); A794 (Konatich); Ex. C, at *10, *20,
*38 (“Olstein [outside counsel to PharmAthene] responded that . ..
PharmAthene would consider economic terms somewhat different than
those included in the LATS”).

PharmAthene asked that SIGA draft a full LLC Agreement ra-
ther than a term sheet reflecting SIGA’s initial proposal. A401; A772
(Fasman). Expending tremendous time, effort, and cost, SIGA and its
outside counsel drafted a detailed 102-page LLC Agreement. A291 (the
“Draft LLC Agreement”). The Draft LLC Agreement took into account
the recent increase in market value of ST-246 and the promising trial
results obtained in the interim by SIGA without any significant help from
PharmAthene. Thus, its draft proposed an increase in upfront payments
owed by PharmAthene to SIGA from $6 million to $100 million, an in-
crease in royalty percentages owed to SIGA, and retention by SIGA of
50% of any remaining profit. EX. C, at *10; A343, 351-52. SIGA in-
tended the Draft LLC Agreement to be a starting point for negotiating an
agreement, and expected that PharmAthene would respond to it as such.
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AT773, A776, A777 (Fasman).

As PharmAthene requested, SIGA submitted the Draft LLC
Agreement to PharmAthene on November 21, 2006. AZ291. Despite
having previously insisted that SIGA draft a full-fledged agreement
(A772 (Fasman)), PharmAthene blind-sided SIGA by taking the position
that it considered the terms in the LATS to be fixed — and binding — con-
trary to the prior negotiations (A779 (Fasman); A794 (Konatich); A601).
PharmAthene then maintained that it would diverge from the LATS only
on the issue of profit-sharing, and only on the condition that SIGA
consent to a final agreement that was otherwise the same as the LATS.
AT79 (Fasman). Subsequently, PharmAthene confirmed that it would
not agree to any change in the upfront and milestone payments provided
for in the LATS. A601.

PharmAthene took those positions despite the fact that the par-
ties had not completed their negotiation and the obvious fact that the
LATS lacked significant material terms, such as: “defined funding obli-
gations, details as to the structure, composition and dispute resolution
procedures for the joint research and development committee, or any
other committees necessary for the development and commercialization
of ST-246; delineation of the patent prosecution and infringement re-
sponsibilities of the parties; minimum sales or diligence obligations; and,
if a partnership was contemplated, provisions detailing the structure of
such an arrangement.” EX. C, at *17. SIGA reiterated that it wished to
continue negotiations of a definitive agreement on terms “that are fair,
reasonable and commercially sensible,” without preconditions. A401;
A405. But PharmAthene — rather than engaging in negotiations, provid-
ing comments on the Draft LLC Agreement or even simply making a
counter-proposal — instead filed suit against SIGA before the 90-day
exclusivity period had expired. A780 (Fasman); A812 (Richman, ac-
knowledging that PharmAthene could have sought to negotiate the vari-
ous aspects of the proposal to which it objected but did not do so). Thus,
PharmAthene took the position — which even the Court of Chancery re-
jected — that the LATS was binding, and terminated the negotiations.

The Court of Chancery Litigation

In its initial complaint filed on December 20, 2006, Pharm-
Athene alleged that SIGA had breached its obligation to negotiate in
good faith in accordance with the terms set forth in the LATS and had
accordingly failed to execute a license agreement with respect to ST-246.
PharmAthene requested that the Court of Chancery order SIGA to enter
into a license agreement, and sought damages for SIGA’s purported con-
tractual breaches and for promissory estoppel and unjust enrichment
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based on the assistance that PharmAthene had allegedly provided to
SIGA during the pendency of the proposed merger.

SIGA moved to dismiss the complaint on January 9, 2007. On
January 16, 2008, the Court of Chancery denied SIGA’s motion to dis-
miss. According to the Court of Chancery, PharmAthene could conceiv-
ably show that the parties had intended the LATS to be binding, that the
LATS contained all material and essential terms, and that PharmAthene
was entitled to the relief it sought. The Court of Chancery further ruled,
incorrectly, that Delaware law applies to the parties’ dispute, because the
Merger Agreement — which the parties had terminated — designated Del-
aware law, because the Merger Agreement was the last-in-time of the
agreements between the parties, and because, in the Court of Chancery’s
erroneous view, the scope of the Merger Agreement was broader than
that of the Bridge Loan Agreement, which designated New York law.

After extensive discovery, PharmAthene filed an amended com-
plaint on May 5, 2009. PharmAthene’s amended complaint added no
new facts, claims, or requests for relief. Instead, it added only the theory
that any allegedly unreasonable deviation from the LATS constituted a
breach of the good faith duty.

On March 19, 2010, SIGA moved for partial summary judgment
declaring that (i) because the LATS did not include all of the essential
terms of a license agreement and was therefore not binding, Pharm-
Athene was not entitled to an award of specific performance, and (ii) an
award of expectation damages would in any event be speculative. The
Court of Chancery denied SIGA’s motion for partial summary judgment
on November 23, 2010. The Court of Chancery held that there was an
issue of fact as to whether the LATS was a binding contract, and that,
although unlikely, PharmAthene could conceivably show entitlement to
expectation damages under an ordinary breach of contract theory. In its
ruling, the Court of Chancery correctly held that PharmAthene was not
entitled to any form of patent damages, including a “reasonable royalty,”
as such damages are available only in actions for patent infringement,
and this case was not such an action.

The Court of Chancery held an eleven-day trial between Janu-
ary 3 and 21, 2011, during which PharmAthene put forth at least eight
alternative damages models varying from $402 million to $1.017 billion
in expectation damages. A1044. In its post-trial opinion issued on Sep-
tember 22, 2011, the Court of Chancery correctly held that the LATS,
and the terms therein, are not binding, either standing alone or as at-
tached to the Bridge Loan Agreement or the Merger Agreement. Specif-
ically, the Court of Chancery held that the LATS is not binding because:
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(1) it lacked essential terms; and (2) the parties did not intend it to be
binding. The Court of Chancery also held that the parties did not intend
“to require that any later formal agreement include exactly the same
terms as the LATS.” EX. C, at *14-18. The Court of Chancery found
that the parties are not bound by the LATS’s provisions that SIGA grant
PharmAthene a license to ST-246, that PharmAthene is not required to
pay an upfront license fee, and that the parties are not bound by the
royalties schedule laid out in the LATS. The Court of Chancery addi-
tionally held that PharmAthene is not entitled to specific performance of
the obligation to negotiate in good faith, and correctly rejected all of
PharmAthene’s proof of expectation damages as speculative. Id. at *35-
37. The Court of Chancery also rejected the unjust enrichment claim
because PharmAthene did not put on evidence of the value of the ser-
vices it rendered. See id. at *28-29.

The Court of Chancery, however, incorrectly concluded that
SIGA breached its obligation to negotiate in good faith with the intention
of executing a definitive license agreement under § 2.3 of the Bridge
Loan Agreement and under § 12.3 of the Merger Agreement. This
conclusion is erroneous as a procedural matter because PharmAthene
waived it by failing to make this argument in its opening post-trial brief.
It is erroneous as a substantive matter because SIGA made every effort to
negotiate with PharmAthene in good faith, and because it cannot be the
case that merely proposing terms that differ from a non-binding
preliminary agreement to agree constitutes bad faith. Having already
found breach of contract, the Court of Chancery further held, contrary to
law, that PharmAthene was additionally entitled to relief on the quasi-
contractual basis of promissory estoppel.

The Court of Chancery then awarded a massive remedy it styled
a “constructive trust” or an “equitable payment stream” in an attempt to
side-step the problem that expectation damages were too speculative.*
The Court of Chancery, without imposing any obligations on Pharm-
Athene to make any upfront payment or contribute in any way to the de-
velopment, marketing, or commercialization of ST-246, granted Pharm-
Athene a royalty-like “equitable payment stream” equal to half of all
profits on the sale of ST-246 in excess of $40 million for ten years. The

* The equitable payment stream awarded is also similar to a patent

measure of damages, which the Court of Chancery had earlier rejected in
its summary judgment opinion because such damages are available only
as a remedy for patent infringement. Ex. B, at *13. The Court of Chan-
cery’s award of what are effectively patent damages here is likewise an
attempt to side-step the requirements for such relief.
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Court of Chancery itself recognized that this form of relief is unprece-
dented, see Ex. C, at *33, *38-9 (“Admittedly, there is little precedent to
aid this Court in fashioning an appropriate remedy . . . ,” “[sJuch a
remedy would operate somewhat similarly to an award of a constructive
trust or of an equitable lien . . .”), and that it departs from anything the
parties had discussed. See Ex. E, at *3, *4.

In awarding this relief, the Court of Chancery effectively created
a contract where there had been no meeting of the minds. The Court of
Chancery speculated that, had the parties engaged in good faith negotia-
tions, they would have agreed to an increase in upfront and milestone
payments to $40 million, and to a 50-50 profit split — without regard to
any of the other myriad terms necessary to the formation of a binding
contract. Even assuming PharmAthene is entitled to a remedy, and it is
not, the relief ordered is dangerously speculative and a vast overreach of
the Court of Chancery’s equitable powers when a remedy at law was
available.

The relief is also unsupported by the record evidence. For in-
stance, there are contemporaneous communications from PharmAthene
that it would not consider the 50-50 profit split (A403), and would not
agree to any increase in the upfront or milestone payments (A601). Nor
was there any evidence that PharmAthene even had the ability to raise
$40 million in upfront and milestone payments; indeed, the Merger
Agreement had not closed in part because of PharmAthene’s failure to
raise only $25 million a little more than two months previously. Had
SIGA proposed to PharmAthene precisely the terms that the Court of
Chancery found PharmAthene would have accepted, the evidence plainly
indicates that PharmAthene would have walked away, given its late-in-
the-day insistence on the terms of the LATS and the more than 30 dis-
putes over terms that occurred while briefing the form of final order.”

Finally, the Court of Chancery also erroneously awarded Pharm-
Athene one-third of its reasonable attorneys’ fees, expenses, and expert
witness costs, based both on a fee-shifting provision in the Bridge Loan
Agreement and the erroneous conclusion that SIGA acted in bad faith.

® Nor is there evidence that SIGA, acting in good faith, would have

accepted these terms. At most, the record indicates that SIGA floated the
idea of an upfront payment from PharmAthene in the range of $40-45
million, which says nothing of milestone or other payments that SIGA
might require from PharmAthene (A771 (Fasman), A679), and there was
no evidence whatsoever that SIGA would agree to a 50-50 profit split
with such an upfront payment.

12



On December 16, 2011, the Court of Chancery denied SIGA’s
motion for reconsideration as to the relief imposed. Subsequently, the
parties proceeded for months to dispute the form of final order imple-
menting the remedy the Court of Chancery had awarded in its post-trial
opinion. Because the hypothetical agreement on which the Court of
Chancery based its remedy failed to address, among other things, how to
calculate “net profits,” which in turn required resolution of many essen-
tial terms necessary to craft an implementing order, and because the
parties had never reached an agreement on those terms, the Court of
Chancery asked the parties to agree, if possible, on the necessary
language. The parties were unable to agree on the form of final order,
and, as the Court of Chancery noted, disagreed on “no less than thirty
discrete points.” Ex. E, at *1. Between December 2011 and the end of
February 2012, the parties submitted competing draft final orders, as well
as briefing and letters in support of their respective drafts. The Court of
Chancery issued a Letter Opinion and Final Order and Judgment on
May 31, 2012, in which it determined as to each point how it believed
the parties should have agreed.

As we demonstrate below, the Court of Chancery erred in
holding: (1) that SIGA failed to negotiate in good faith; (2) that Pharm-
Athene is entitled to relief under the doctrine of promissory estoppel;
(3) that PharmAthene was entitled to unprecedented and excessive relief
that provides a windfall to PharmAthene without its having contributed,
or being required to contribute, to the success of ST-246; and (4) in
awarding PharmAthene attorneys’ fees, expenses, and expert witness
costs.
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Argument

I. SIGA Did Not Breach Its Obligation to Negotiate in Good Faith.

A. Question Presented: Did the Court of Chancery
err in holding that SIGA breached an obligation under the Bridge Loan
and Merger Agreements to negotiate in good faith? This issue was pre-
served for appeal. (See A1112-1116; A1133n.1.)

B. Standard of Review: Determinations of fact are
reviewed for abuse of discretion. Reserves Dev. LLC v. Crystal Props,
LLC, 986 A.2d 362, 367 (Del. 2009). Legal conclusions are reviewed de
novo. Id.; Bank of N.Y. Mellon Trust Co., N.A. v. Liberty Media Corp.,
29 A.3d 225, 236 (Del. 2011). The Court of Chancery’s findings of fact
are largely undisputed for the purposes of this appeal. The conclusion
that SIGA’s conduct amounted to a breach of its duty to negotiate in
good faith is wrong as a matter of law. The standard of review is thus de
novo.

C. Merits: The Court of Chancery erroneously held
that SIGA breached its obligations to “negotiate in good faith with the
intention of executing a definitive license agreement in accordance with
the terms set forth in the [LATS]” under § 2.3 of the Bridge Loan
Agreement and § 12.3 of the Merger Agreement. Ex. C, at *19, *22.
The Court of Chancery based this conclusion solely on the grounds that
the terms SIGA initially proposed in the fall of 2006 in connection with
negotiating a license agreement differed substantially from those set
forth in the non-binding LATS. Id. at *22. In doing so, the Court of
Chancery disregarded the undisputed fact that, even as PharmAthene
acknowledged, the economic circumstances surrounding ST-246 had
materially changed in between the time of the LATS and the failed nego-
tiation at issue. It is also true that no record evidence suggests that SIGA
ever insisted on particular terms or indicated that it was inflexible, that
there was any trick or artifice in the negotiations, and that SIGA did any-
thing other than honor its obligation to negotiate exclusively with Pharm-
Athene. See Ex. C, at *21-22.

The Court of Chancery’s ruling is erroneous for several reasons.
First, as a procedural matter, PharmAthene waived its argument that
SIGA breached an obligation to negotiate in good faith by failing to raise
it in its post-trial opening brief. Emerald Partners v. Berlin, 2003 WL
21003437, at *43 (Del. Ch. Apr. 28, 2003) (upholding the court’s refusal
to “consider [a] contention because it had never been advanced in any
brief”), aff’d, 840 A.2d 641 (Del. 2003); Williams v. White Oak Builders,
Inc., 2006 WL 1668348, at *6 n.95 (Del. Ch. June 6, 2006) (plaintiff
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“waived any claim for negligent misrepresentation . . . by not addressing
it in her opening post-trial brief), aff’d, 913 A.2d 571 (Del. 2006). As
the Court of Chancery noted, PharmAthene “briefed its arguments as if
the failure to implement the LATS itself, rather than the failure to
negotiate in good faith, were the relevant wrong.” Ex. C, at *30 n.169.
Because PharmAthene addressed this argument only in its reply, it was
not properly considered by the Court of Chancery.®

Second, the Court of Chancery’s ruling is erroneous on the
merits because it cannot be squared with the Court of Chancery’s own
conclusion that the LATS was not binding, even as incorporated into the
Bridge Loan and Merger Agreements. Id. at *14-15 (“PharmAthene
either has conceded that the LATS standing alone is nonbinding or has
failed to prove by even a preponderance of the evidence that when the
parties negotiated the LATS in January 2006 they intended it to consti-
tute a binding license agreement.”); id. at *14 (“as of [January 26, 20086,
the date of the last iteration of the LATS], the parties did not intend the
LATS to be binding.”); id. at *16 (the parties “did not intend the LATS
as attached to these agreements ... to require that any later formal
agreement include exactly the same terms as the LATS.”); id. at *18
(“[a] reasonable negotiator . . . would not have concluded that the LATS

. manifested agreement on all of the license terms that SIGA and
PharmAthene regarded as essential.”).

Where parties do not intend a preliminary agreement as to final
contract terms to be binding, revisiting such negotiations cannot be a
breach. See Int’l Equity Capital Growth Fund, L.P. v. Clegg, 1997 WL
208955, at *9 (Del. Ch. Apr. 22, 1997) (finding agreement as to price
was not binding because other material terms remained outstanding and
“the law of contracts has long reflected the interdependent nature of the
specific terms of a contract under negotiation”); Phx. Mut. Life Ins. Co.
V. Shady Grove Plaza Ltd. P’ship, 734 F. Supp. 1181, 1186-89 (D. Md.
1990). VS&A Communications Partners, L.P. v. Palmer Broad. Ltd.,
1992 WL 339377 (Del. Ch. Nov. 16, 1992), is instructive.” In that case,

® The Court of Chancery incorrectly found that PharmAthene had raised
this argument in its opening brief, citing a footnote in PharmAthene’s
brief. See Ex. C, at *19 n.116. But that footnote instead argued that the
LATS was made binding by the Bridge Loan Agreement and the Merger
Agreement. A1025 n.47.

" While New York law applies to this action, (see, infra, pp. 20-22) it

does not require a different result on this issue than Delaware law. It is

similarly plain under New York law that a party does not breach its obli-

gation to negotiate in good faith by taking a position that differs from a
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the Court of Chancery explained:

What is critical . . . is not whether the parties had in fact reached
agreement on all material terms of a sale or not. What is critical
is whether the parties reached an agreement to be bound with
respect to those material terms . . . [While defendant] contin-
ue[d] to have obligations to [plaintiff] — not to negotiate with
others, etc. — it had . . . no legal duty to commit itself legally to
terms it had earlier negotiated (e.g., price) but had expressly not
bound itself to legally. . . . Markets change. Negotiating a com-
plex transaction is always subject to the risk that a material
change in a relevant market will suddenly make a proposed deal
uneconomic from one side of the transaction or the other. That
risk inevitably exists until a party is legally bound.

VS&A Comme 'ns, 1992 WL 339377, at *10, *17.

Even taking into account the parties’ agreement to negotiate “in
accordance with the terms” set forth in the LATS, given the Court of
Chancery’s holding that neither the LATS nor the terms therein were
binding (Ex. C, at *16), it cannot be that the “good faith” obligation
required that “any future license would contain terms substantially
similar to the LATS,” as the Court of Chancery also concluded. EX. C, at
*22. The economic conditions surrounding ST-246 had changed dramat-
ically from those when the non-binding LATS was drafted. As explained
above, by November 2006 ST-246 had achieved promising results in
human and primate trials, significantly increasing the likely value of ST-
246, and SIGA had received funding to develop the drug. It would be a
“radical interpretation” of the non-binding LATS and a deviation from
well-settled law to hold that SIGA was limited in the negotiations from
revisiting the terms in the LATS. See VS&A Commc’ns, 1992 WL
339377, at *9 (would be “radical interpretation” of preliminary, non-
binding agreement to find that terms therein were binding).

Third, the Court of Chancery expressly found that, in light of the
changed circumstances, PharmAthene would have accepted terms differ-
ent from those contained in the LATS. Specifically, the Court of Chan-
cery found that PharmAthene offered to split 50-50 the profits from ST-
246 (as opposed to paying SIGA a royalty of 8-12% on net sales, as pro-
vided for in the LATS), and that PharmAthene would have agreed to an
increase in the upfront and milestone payments from $16 million, in the

preliminary term sheet. See, e.g., Bernstein v. Felske, 143 A.D.2d 863,
865 (N.Y. App. Div. 1988).
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LATS, to $40 million. Ex. C, at *38 n.228. SIGA does not agree with
that determination. But by concluding that the resulting contract, had the
parties negotiated in good faith, “would have resulted in terms no less
favorable to PharmAthene than the 50/50 profit split it already had
mentioned and an increase in the upfront and milestone payments,” the
Court of Chancery implicitly recognized that SIGA had the right to nego-
tiate for — and insist on — terms materially different from the LATS and
reflective of the changed outlook for ST-246. Id. at *16, *38.

Indeed, if SIGA’s opening proposal differed significantly from
the terms in the LATS, so, too, did the contract that the Court of
Chancery crafted for the parties. The “agreement” embodied in the
Court of Chancery’s relief greatly increased (from $16 million to
$40 million) the upfront and milestone payments from PharmAthene to
SIGA, made those “payments” notional by never requiring PharmAthene
to actually pay anything, and completely changed the royalty payment
scheme into a 50-50 profit sharing. 1d. at *38. The Court of Chancery
acknowledged that it arrived at those terms based on the “roughly three-
fold” increase in ST-246’s market potential. Id. at *40. Given the Court
of Chancery’s holdings that SIGA could propose different terms, it is
erroneous to  conclude that SIGA breached the contract merely by pro-
posing terms that varied materially from the LATS — particularly where
they were part of a first proposal, where SIGA was fully prepared to
negotiate all of the terms, and where the other side refused to do so in the
erroneous belief that the LATS was binding.

Moreover, as a policy matter, the Court of Chancery’s remedy
injects ambiguity into what should be a simple matter of contract inter-
pretation. According to the Court of Chancery, even though the parties
were not bound by the terms of the LATS (id. at *16), SIGA’s room for
negotiating a final agreement was nonetheless restricted to an indetermi-
nate extent because it was constrained to negotiate terms “substantially
similar to the LATS.” Id. at *22. Under this reasoning, SIGA apparently
risked breaching its obligation to negotiate in good faith if it proposed
terms that differed to some unspecifiable extent from what was set forth
in the LATS. Such a result is dangerous, contrary to Delaware’s interest
in permitting the businesses incorporated here to contract freely, and not
supported by precedent. See, e.g., VS&A Commc ’ns, 1992 WL 339377,
at *9 (obligation to negotiate in good faith encompassed only obligation
to negotiate exclusively for the specified time frame); id. at *10 (party
had no “legal duty” to commit itself to terms earlier negotiated but that it
had expressly not bound itself to). Nor should it be the case that where,
as here, a court dislikes one party’s initial negotiating posture, that party
can be forced to relinquish half of its profits, receiving nothing in return.
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II. Promissory Estoppel Provides No Basis for Relief

A Question Presented: Did the Court of Chancery
err in holding that PharmAthene was entitled to relief on the equitable
grounds of promissory estoppel, where the parties’ relationship was gov-
erned by a series of fully executed contracts? This issue was preserved
for appeal. (See A867-70; A904-906; A956-958; A1117-1118; A1133
n.1.)

B. Standard of Review: The facts relevant to prom-
issory estoppel are uncontested on appeal. The Court of Chancery mis-
applied settled principles of Delaware law, which this Court reviews de
novo. Olson v. Halvorsen, 986 A.2d 1150, 1159 (Del. 2009).

C. Merits:  Promissory estoppel does not apply
because the parties’ relationship is governed by two valid, enforceable,
integrated contracts — the Bridge Loan Agreement and the Merger
Agreement — and SIGA’s promise to negotiate in good faith was incorpo-
rated into both of those contracts. A47; A119.

Where a promise is the subject of a contract, promissory estoppel
simply does not apply. Genencor Int’l, Inc. v. Novo Nordisk A/S, 766
A.2d 8, 12 (Del. 2000) (“promissory estoppel analysis is not applicable
to cases in which the alleged promise is supported by consideration™).
Moreover, promissory estoppel is inapplicable where, as here, a contract
contains an enforceable integration clause that precludes oral modifica-
tions. Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings
LLC, 2010 WL 3258620, at *13 (Del. Ch. Aug. 19, 2010) (refusing to
apply promissory estoppel because the parties’ “[a]greement contained
an enforceable integration clause that precluded oral modifications to the
contract.”), rev'd on other grounds, 27 A.3d 531 (Del. 2011); Grunstein
v. Silva, 2009 WL 4698541, at *8 (Del. Ch. Dec. 8, 2009) (same).®

Here, the Court of Chancery held that both the Bridge Loan
Agreement and the Merger Agreement between PharmAthene and SIGA
“constitute valid contracts.” EX. C, at *34. And both the Bridge Loan
Agreement and the Merger Agreement contain valid integration clauses.
A47 87.9; A119 § 13.2. Promissory estoppel is thus simply unavailable.

8 New York law also holds that promissory estoppel is not available

where the alleged promise is the subject of a valid contract between the
parties, see Clark-Fitzpatrick, Inc. v. Long Island R.R. Co., 516 N.E.2d
190, 193 (N.Y. 1987), so there is no need here to examine choice of law.
Choice of law is addressed infra pp. 20-22.
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Promissory estoppel cannot be used to supply additional terms to
an otherwise valid, fully enforceable and integrated agreement. Genen-
cor Int’l, 766 A.2d at 12. The Court of Chancery especially cannot use
promissory estoppel to read into the Bridge Loan Agreement and Merger
Agreement additional terms that otherwise contradict or undermine those
agreements and the bargains struck by the parties. Olson v. Halvorsen,
2009 WL 1317148, at *12 (Del. Ch. May 13, 2009) (promissory estoppel
is unavailable when a claim is “based on promises that contradict the
terms of a valid, enforceable contract™) (quoting Weiss v. Nw. Broad.,
Inc., 140 F. Supp. 2d 336, 345 (D. Del. 2001)), aff’d, 986 A.2d 1150
(Del. 2009); see Blaustein v. Lord Baltimore Capital Corp., 2012 WL
2126111, at *4 (Del. Ch. May 31, 2012) (same); Eisenmann Corp. v.
Gen. Motors Corp., 2000 WL 140781, at *16 (Del. Super. Jan. 28, 2000)
(“Where parties have an enforceable contract and merely dispute its
terms, scope, or effect, one party cannot recover for promissory estop-

pel.”).

The Court of Chancery held that SIGA agreed “to afford [Pharm-
Athene] a good faith opportunity to obtain control of ST-246,” but read
into that agreement an entirely different, supplemental, promise that
those good faith negotiations would be successful. Ex. C, at *27. Even
PharmAthene understood that the parties might not reach any agreement
on a definitive license. Both parties expressly contemplated that possi-
bility and drafted the repayment provisions of the Bridge Loan Agree-
ment precisely to address what would happen if neither a merger nor a
license were to come to fruition. A47 § 1.1; A831 (Wright). It was thus
error for the Court of Chancery to invoke promissory estoppel in trans-
forming the LATS, whose terms neither party intended to be binding and
which lacked essential terms, into a commitment to enter into a contract.
Ex. C, at *27.

19



III. The Relief Ordered by the Court of Chancery is Impermissible
as a Matter of Law and in Any Event Is Inequitable.

A. Question Presented: Did the Court of Chancery
exceed its authority by awarding a so-called equitable payment
stream/constructive trust, a remedy wholly unavailable under New York
law and inappropriate under Delaware law? This issue was preserved for
appeal. (See A1130-32; A1132-39.)

B. Standard of Review: Under Delaware law, a tri-
al court’s decision on choice of law is subject to de novo review. J.S.
Alberici Constr. Co., Inc. v. Mid-W. Conveyor Co., Inc., 750 A.2d 518,
520 (Del. 2000) (citing Colonial Educ. Assoc. v. Bd. of Educ., 685 A.2d
361, 363-64 (Del. 1996)). De novo review is further appropriate because
the Court of Chancery’s choice of law ruling was made on SIGA’s
motion to dismiss. See Sagarra Inversiones, S.L. v. Cementos Portland
Valderrivas, S.A., 34 A.3d 1074, 1078 (Del. 2011). “Whether or not an
equitable remedy exists or is applied using the correct standards is an
issue of law and reviewed de novo. Determinations of fact and applica-
tion of those facts to the correct legal standards, however, are reviewed
for an abuse of discretion.” Lingo v. Lingo, 3 A.3d 241, 243-44 (Del.
2010) (quoting Schock v. Nash, 732 A.2d 217, 232 (Del. 1999)).

C. Merits: For breach of a duty to negotiate in
good faith, New York law applies and limits relief to reliance damages.
Goodstein Constr. Corp. v. City of N.Y., 604 N.E.2d 1356, 1359-61
(N.Y. 1992). But the Court of Chancery ignored New York law, and
took it upon itself to determine what the parties would have agreed to
had they conducted further negotiations and had those further negotia-
tions been successful. Both the Bridge Loan and Merger Agreements
“recognize that the parties might never enter into a license agreement” at
all. Ex. C, at *16. The Court of Chancery’s remedy ignores this fact.
Neither PharmAthene nor SIGA presented any evidence in support of the
notion that it was more likely than not that the parties would have
reached an agreement, or on the likely terms of any such agreement.

The Court of Chancery nevertheless found in its post-trial
opinion that, had negotiations continued, the parties would have reached
a final contract providing for a $40 million upfront payment from Pharm-
Athene and a 50-50 profit-sharing arrangement. The Court of Chancery
accordingly imposed a so-called “equitable payment stream or construc-
tive trust” on those terms as a remedy, while leaving the parties to try to
negotiate, and ultimately imposing significant remaining details, includ-
ing the definition of the term “net profits,” which in turn raised a host of
other issues. Id. at *42. Neither New York nor Delaware law permits
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such a remedy.

1. New York Law Applies and Limits Recovery to
Reliance Damages

The Court of Chancery wrongly held in its denial of SIGA’s
motion to dismiss that Delaware law applies to PharmAthene’s claims.
The Court of Chancery was incorrect in ruling that under § 187 of the
Restatement (Second) of Conflict of Laws, which governs remedies
awarded in contract, Delaware law applies.

Consistent with § 187, when two contracts are alleged to have
been breached and each contract has a governing law provision designat-
ing a different state’s law, the Court must determine which contract takes
precedence. Here, that is clearly the Bridge Loan Agreement. First, the
choice of law clause in the Bridge Loan Agreement is broader than that
in the Merger Agreement because it provides that New York law applies
to other agreements between the parties in addition to the Bridge Loan
Agreement itself. The obligation to negotiate in good faith first appears
in the Bridge Loan Agreement, and the Bridge Loan Agreement states
that “[t]his Agreement and the purchase documents and the rights and
obligations of the parties under this agreement and the purchase docu-
ments shall be governed by, and construed and interpreted in accordance
with, the laws of the State of New York.” A47 § 7.11 (emphasis added).
The Merger Agreement, by contrast, provides that it “shall be governed
by and construed in accordance with the laws of the State of Delaware.”
A119 8 13.5. As the obligation to bargain in good faith first appears in
the Bridge Loan Agreement and is merely re-incorporated into the
Merger Agreement, the Bridge Loan Agreement’s choice of law provi-
sion ought to control.

Second, the Court of Chancery’s ruling itself invokes the Bridge
Loan Agreement substantially more than it does the Merger Agreement.
In its post-trial opinion, the Court of Chancery relied on the Merger
Agreement only for its requirement that the parties negotiate for a license
agreement in good faith, and further for the proposition that Pharm-
Athene expended effort in negotiating it in the expectation of receiving a
license in ST-246. But the Bridge Loan Agreement also contained that
requirement, and if the Court of Chancery’s conclusion respecting
PharmAthene’s effort is true of the Merger Agreement, it is necessarily
also true of the Bridge Loan Agreement. EX. C, at *22. In addition,
PharmAthene’s provision of financial support to SIGA pursuant to the
Bridge Loan Agreement (which SIGA paid back in full with interest) is a
critical underpinning of the Court of Chancery’s ruling that
PharmAthene was entitled to relief under promissory estoppel. Id. at
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*23, *27 (“PharmAthene itself had to raise capital to make [the
$3 million] loan,” and “justice would not be done by treating
PharmAthene as a bank™ (emphasis added)). It also provides the basis
upon which the Court of Chancery awarded attorneys’ fees to
PharmAthene. Id. at *43. The Bridge Loan Agreement thus should
control for choice of law purposes under § 187.

For PharmAthene’s quasi-contractual claim, §221 of the
Restatement (Second) indicates that a court must apply the law of the
state with the most significant relationship to the parties’ claims. Rest.
(Second) of Conflict of Laws § 221 & comment d (1971); Landis v. Sci.
Mgmt., 1991 WL 19848, at *3 (Del. Ch. Feb. 15, 1991) (applying § 221).
That is overwhelmingly New York:

e The Bridge Loan Agreement designates New York law. A47 § 7.11.

e New York is SIGA’s principal place of business. PharmAthene is
based in Maryland. Ex. C, at *2.

e The critical negotiations for the various documents at issue took
place in New York. Ex. C, at *6. None of the negotiations took
place in Delaware.

e PharmAthene’s purported assistance to SIGA (which, in part, consti-
tutes the reliance that the Court of Chancery found gave rise to
promissory estoppel) took place in New York, Maryland and other
locations outside of Delaware. Ex. C, at *28; A673.

e PharmAthene performed the Bridge Loan Agreement by providing
the funds specified (the remainder of the reliance that the Court of
Chancery found supported promissory estoppel) in New York. A47.

e None of the actions of which PharmAthene complains occurred in
Delaware.

e The contractual basis for the attorney fee award was the Bridge Loan
agreement which, as noted above, designates New York Law. Ex. C,
at *43; A47 88 7.5, 7.6.

The only factors supporting the application of Delaware law are
that the parties are incorporated here, and that the Merger Agreement —
the least important of the three documents at issue in this case — desig-
nates Delaware law. Plainly, the balance of factors indicates that New
York law should apply.

Had the Court of Chancery applied New York law, as it should
have, PharmAthene’s recovery for breach of the obligation to negotiate
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in good faith would be strictly limited to reliance damages. See Good-
stein, 604 N.E.2d at 1359-61 (N.Y. 1992). In Goodstein, New York’s
highest court categorically rejected the plaintiff’s plea for profits lost by
the defendant’s failure to negotiate in good faith. The court found that
such expectation damages “would give the injured party the benefit of
the bargain that was not reached. But if no agreement was reached and
... it cannot even be known what agreement would have been reached,
there is no way to measure the lost expectation.” Id. at 1361 (citations
omitted) (emphasis in original). The court further explained that “[t]o
allow the profits that plaintiff might have made under the prospective
[contract] as the damages for breach of the exclusive negotiating agree-
ments would be basing damages not on the exclusive negotiating agree-
ments but on the prospective terms of a nonexistent contract which the
[defendant] was fully at liberty to reject. It would, in effect, be trans-
forming an agreement to negotiate for a contract into the contract itself.”
Id. at 1360-61. Because New York law applies, and because, under New
York law, PharmAthene’s recovery is limited to reliance damages, the
equitable relief that the Court of Chancery awarded is inappropriate.

2. The Court of Chancery’s Remedy
Is Foreclosed in Delaware, Too

@ The Court of Chancery cannot create a contract
and order that it be specifically performed.

Even were it the case that Delaware law should govern here, and
it does not, relief that gives the prevailing party the entire benefit of its
expectations for breach of an agreement to negotiate in good faith is not
available in Delaware.

In crafting its remedy, the Court of Chancery invented hypo-
thetical contract terms despite virtually no evidence as to what the parties
would have agreed to, or whether they would have reached agreement at
all. Ex. C, at *38 (“PharmAthene would have accepted . . . a 50/50 profit
split,” and the parties would have agreed to “upfront and milestone pay-
ments ... something in the range of $40 million.”). The Court of
Chancery then imposed the novel remedy of an “equitable payment
stream” based on these conjectural terms. In other words, the remedy
awarded here was essentially the Court of Chancery’s guess as to what
Pharm-Athene could have expected to receive had the parties completed
their negotiations successfully and entered into the Court of Chancery’s
fictional contract.

“[NJo court can make a new contract for” parties who are unable
to reach agreement. Colvocoresses v. W.S. Wasserman Co., 28 A.2d

23



588, 589 (Del. Ch. 1942), cited in Great-W. Investors v. Thomas H. Lee
Partners, 2011 WL 284992, at *13 n.79 (Del. Ch. Jan. 14, 2011). Even
where reformation of a contract is sought, the court will not create a new
contract for the parties; it may modify a written instrument only to
conform to the parties’ actual prior intent. Bryant v. Way, 2012 WL
1415529, at *12 (Del. Super. Apr. 17, 2012) (citing In re Will of McCall,
398 A.2d 1210, 1215 (Del. Ch. 1978)); 5 Pomeroy’s Eq. Jur. (2d Ed.)
8 2097. And a court has no authority to substantially change the terms of
a contract negotiated between the parties, even when the change desired
by the court would produce a “just” or “fair” result. In re Appraisal of
Enstar Corp., 604 A.2d 404, 414-15 (Del. 1992) (overturning Court of
Chancery’s decision reforming a contract to make equitable concession
based on unilateral mistake that otherwise would have led to rescission
of contract).

But that is exactly what the Court of Chancery did here. Disre-
garding the clear prohibition against making its own contract, the Court
of Chancery invented terms that the parties never proposed or even
considered. Ex. C, at *38. Specifically, the Court of Chancery found
that “PharmAthene would have accepted a 50/50 profit split,” despite the
fact that PharmAthene repeatedly disavowed any indication that it was
prepared to engage meaningfully with SIGA in negotiations. Compare
id. with id. at *38 n.228 (“Olstein wrote . . . ‘At no time, did we indicate
that we were prepared to accept a 50-50 proposal or any other proposal
in lieu of the binding terms of the [LATS]’”). PharmAthene said in
November that it would “consider” a 50-50 profit split only if the license
fee and milestones of the LATS remained static. A602.

The Court of Chancery also found that, had they completed their
negotiations successfully, the parties would have agreed to “upfront and
milestone payments . .. something in the range of $40 million.” Id. at
*38. For this point, the Court of Chancery cites an internal document
prepared by SIGA’s then-controller, Ayelet Dugary, in October 2006, in
which she calculated that SIGA’s past and future expenses in developing
ST-246 would total $39.66 million, and stated that this supported “an up-
front license fee of $40 million.” Id. at *40-41 (discussing A677). It
was conjecture on the part of the Court of Chancery to infer that Dugary,
who did not testify at trial, intended to encompass all payments from
PharmAthene, including upfront, milestone, and all non-royalty pay-
ments in the LATS. Id. The only other piece of evidence the Court of
Chancery cites is trial testimony that SIGA supposedly told Pharm-
Athene at the November 6, 2006 meeting that SIGA “would be seeking
upfront license fees in the range of $40-45 million.” Id. at *38 n.229
(referring to A771 (Fasman)). In fact, SIGA’s negotiator, Steven
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Fasman, actually testified that he “didn’t really want to engage ... in a
term by term discussion. ... But | — | did say in response that I could
see, given the changed circumstances, an up-front payment of $40-
45 million or more as part of a —an up-front payment.” A771 (emphasis
added). Nor is there any evidence that PharmAthene ever considered
agreeing to an upfront payment in the range of $40-45 million, or that
PharmAthene had the ability to pay that amount. To the contrary, the
merger had recently terminated in part because PharmAthene had failed
to raise the lesser amount of $25 million. In fact, the only evidence,
spelled out in a letter from PharmAthene’s chief negotiator, which the
Court of Chancery ignored, was that PharmAthene would not agree to
any change in the upfront payments. A602.°

Finally, there is no evidence that either PharmAthene or SIGA
would have accepted the combination of a $40 million payment and a 50-
50 profit split, or that the parties would have reached agreement on all of
the other essential terms missing from the LATS. Indeed, the Court of
Chancery had to decide thirty issues arising just from the definition of
“net sales” when it created its implementing order.

It is well settled that Delaware law forbids the award of specula-
tive damages. Greetham v. Sogima L-A Manager, LLC, 2008 WL
4767722, at *18 (Del. Ch. Nov. 3, 2008) (“The law ‘does not promote
... speculative damages.’””) (quoting Ryan v. Tad’s Enter., Inc., 709
A.2d 682, 699 (Del. Ch. 1996)). Where, as here, there is insufficient
evidence to support damages, the law forbids a court to create a contract
without any evidentiary basis in order to award damages. CertainTeed
Corp. v. Celotex Corp., 2005 WL 217032, at *14 (Del. Ch. Jan. 24,
2005) (“The law of this state, in general, prevents the enforcement of the
term sheet as a contract if it is subject to future negotiations because it is,
by definition, a mere agreement to agree.”). See also Cochran v. Nagle,
1995 WL 819054, at *4 (Del. Ch. Feb. 27, 1995) (“I cannot impose a
constructive trust over one half of the authorized common stock of [the
company] on some speculative hindsight that ... the ‘fair’ resolution
would be to declare the individual parties should have joined together in
the corporate form to pursue the business.”). Here, the parties knew it

° At trial, Eric Richman, the President and CEO of PharmAthene, testi-
fied only that at the November 6, 2006 meeting between the parties, he
“remember[ed] that $40 million [was] thrown out. [PharmAthene re-
sponded] we’d be willing to listen to that proposal.” A810. Notably, the
May 31, 2012 Final Order and Judgment relieves PharmAthene of any
obligation to make any upfront payment, even of the amount that the
Court of Chancery found PharmAthene would have agreed to make.
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was a possibility that they would never reach agreement on a collabora-
tion. See A831 (Wright). The conclusion that SIGA and PharmAthene
would have come to any final agreement is thus speculative as a matter
of law. It was another layer of impermissible speculation for the Court
of Chancery to hypothesize what the expectations of the parties were,
and then to invent a contract for the parties memorializing the Court of
Chancery’s speculations.

For the same reasons a court may not award money damages
based on a hypothetical contract, “*it is a fundamental principle of equity
that the remedy of specific performance will only be granted as to an
agreement which is clear and definite and as to which there is no need to
ask the court to supply essential terms.”” Liquor Exch., Inc. v. Tsaganos,
2004 WL 2694912, at *2 (Del. Ch. Nov. 16, 2004) (quoting Weston
Invs., Inc. v. Domtar Indus., Inc., 2002 WL 31011141, at *6 (Del. Super.
Sept. 4, 2012)). Yet the “equitable payment stream” ordered here is
equivalent to specific performance of a non-negotiated, entirely invented
agreement as to which the Court of Chancery provided all essential
terms. See Ex. C, at *38-42; Ex. E (“From [the parties’] competing
forms of final orders and the parties’ submissions to the Court thereafter,
no less than thirty discrete points of disagreement are apparent”).
Delaware law has long forbidden a court to create and then specifically
enforce its own contract. “[T]he Court will not decree [specific perfor-
mance] if the contract terms are unclear and indefinite — there must be no
need for the Court to supply meaning to essential elements of the con-
tract.” Mehiel v. Solo Cup Co., 2005 WL 5750634, at *7 (Del. Ch.
May 13, 2005).

Yet, again, that is exactly what the Court of Chancery did here.
The Court of Chancery effectively invented for the parties a contract that
eliminated any requirement that PharmAthene provide upfront, milestone
or royalty payments or any other assistance in the development or mar-
keting of ST-246, and then additionally granted PharmAthene a royalty-
like “equitable payment stream” pursuant to which PharmAthene will
receive a windfall of a 50% share of profits after ST-246 has achieved
$40 million in net profits. That remedy was the Court of Chancery’s
flawed approximation of the upfront payment that the Court of Chancery
was “convinced” the parties would have agreed to. Having created this
contract for the parties, the Court of Chancery then ordered them to
specifically perform it. But even after the Court of Chancery’s post-trial
opinion setting out this contract, and its decision on motion for reconsid-
eration, the parties continued to disagree on “no less than thirty discrete
terms” in fashioning an implementing order, including disagreements on
the calculation of the $40 million setoff, the definition of research and
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development expenses, and even the definition of the “Product” that is
the subject of this litigation. 2012 WL 214600, at *1-3. In ruling on
these disagreements, the Court of Chancery wrote even more terms into
the contract it had invented on its own, and guaranteed its continued
involvement in the parties’ relationship. See Ex. C, at *35 (“[B]lack-
letter principles caution courts to avoid . . . an ongoing and onerous su-
pervisory role”); Ryan v. Ocean Twelve, Inc., 316 A.2d 573, 575 (Del.
Ch. 1973) (specific performance not appropriate where, given “the
apparent complexities of the situation and the disparity, duration, and
nature of the work to be performed . .. [e]ffective enforcement by the
Court . . . would be impractical, and, no doubt, improbable.”); Prestancia
Mgmt. Grp., Inc. v. Va. Heritage Found., Il LLC, 2005 WL 1364616, at
*4 (Del. Ch. May 27, 2005) (same).

The Court of Chancery’s remedy was further improper because,
even though it is as sweeping as specific performance, the Court of
Chancery failed to apply the heightened evidentiary threshold for specif-
ic performance. See, e.g., In re IBP, Inc. S holders Litig., 789 A.2d 14,
53 (Del. Ch. 2001) (“clear and convincing” standard applies to actions
for specific performance because “a compulsory remedy is not typical
and should not be lightly issued”). The Court of Chancery found only
that “the parties likely would have reached agreement on a transaction
generally in accordance with the LATS.” Ex. C, at *38 (emphasis
added). Rather than “clear and convincing evidence,” the Court of
Chancery merely “inferred that [the parties’ prior discussed] basic
structure probably would not have changed had the parties negotiated in
good faith,” and that, because projections had increased by three-fold due
to ST-246’s interim success, “PharmAthene would have agreed to
increase the aggregate amount of payments to SIGA by a corresponding
multiple.” Ex. D, at *4, *5.

For all of these reasons, not surprisingly, courts in other jurisdic-
tions are almost uniformly hostile to expectation damages for a breach of
the obligation to negotiate in good faith — they are simply far too specu-
lative. Many jurisdictions refuse to enforce obligations to negotiate in
good faith at all, including Florida (Dep’t of Corr. v. C&W Food Serv.,
Inc., 765 So. 2d 728, 729-30 (Fla. Dist. Ct. App. 2000)); Georgia (Miami
Heights LT, LLC v. Home Depot U.S.A,, Inc., 643 S.E.2d 1, 3 (Ga. Ct.
App. 2007)); ldaho (Spokane Structures, Inc. v. Equitable Inv., LLC, 226
P.3d 1263, 1268 (Idaho 2010)); Indiana (lzynski v. Chi. Title Ins. Co.,
963 N.E.2d 592, 598-99 (Ind. Ct. App. 2012)); Maryland (Paramount
Brokers, Inc. v. Digital River, Inc., 126 F. Supp. 2d 939, 949 (D. Md.
2000)); Michigan (Ford Motor Co. v. Kahne, 379 F. Supp. 2d 857, 869
(E.D. Mich. 2005)); Minnesota (Lindgren v. Clearwater Nat’/ Corp., 517
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N.W.2d 574, 574 (Minn. 1994)); Mississippi (Biloxi Firefighters Ass 'n V.
City of Biloxi, 810 So. 2d 589, 594 (Miss. 2002)); Missouri (Smith v.
Hammons, 63 S.W.3d 320 (Mo. Ct. App. 2011)); Montana (Holter
Lakeshores Homeowners Ass’n, Inc. v. Thurston, 207 P.3d 334, 338
(Mont. 2009)); Nebraska (168th & Dodge, LP v. Rave Reviews Cinemas,
LLC, 501 F.3d 945, 950-51 (8th Cir. 2007)); Nevada (City of Reno v.
Silver State Flying Serv., Inc., 438 P.2d 257, 261 (Nev. 1968)); North
Dakota (Stout v. Fisher Indus., Inc., 603 N.W.2d 52, 56 (N.D. 1999));
Ohio (Westwinds Dev. Corp. v. Outcalt, 2009 WL 1741978, at *5 (Ohio
Ct. App. June 19, 2009)); South Dakota (LaMore Rest. Grp., LLC v.
Akers, 748 N.W.2d 756, 761 (S.D. 2008)); Tennessee (S. Style Shops,
Inc. v. Mann, 4 SW.2d 959, 960 (Tenn. 1928)); Texas (Southern v.
Goetting, 353 S.W.3d 295, 300 (Tex. App. 2011)); Virginia (Va. Power
Energy Marketing, Inc. v. EQT Energy, LLC, 2012 WL 2905110, at *4
(E.D. Va. July 16, 2012)); West Virginia (Ridgeway Coal Co. Inc. v.
FMC Corp., 616 F. Supp. 404, 408 (S.D. W. Va. 1985)); Wisconsin
(Hellenbrand v. Goodman, 667 N.W.2d 377, { 40 (Table) (Wis. 2003));
and the District of Columbia (NRDC v. EPA, 464 F.3d 1, 9-10 (D.C. Cir.
2006)).

Others jurisdictions limit damages for such claims strictly to the
injured party’s reliance interest, including Alaska (Valdez Fisheries Dev.
Ass’n, Inc. v. Alyeska Pipeline Serv. Co., 45 P.3d 657, 667 (Alaska
2002)); Arizona (Narramore v. HSBC Bank USA, N.A., 2010 WL
2732815, at *4-5 (D. Ariz. July 7, 2010)); California (Copeland v.
Baskin Robbins U.S.A., 117 Cal. Rptr. 2d 875, 883-84 (Ct. App. 2002));
Illinois (Sierra Club v. Franklin Cty. Power of Ill., LLC, 546 F.3d 918,
933-34 (7th Cir. 2008)); Massachusetts (Dixon v. Wells Fargo Bank,
N.A., 798 F. Supp. 2d 336, 349 (D. Mass. 2011)); New York (Goodstein,
604 N.E.2d 1356); Pennsylvania (B&P Holdings I, LLC v. Grand Sasso,
Inc., 114 F. App’x 461, 466 (3d Cir. 2004)); and Puerto Rico (Shelley v.
Trafalgar House Pub. Ltd. Co., 977 F. Supp. 95, 100 (D. P. R. 1997)).

There is no authority for the notion that something more than
reliance damages should be available here. As shown above, there is no
evidence, let alone evidence that is clear and convincing, that the parties
would have reached an agreement, or on what terms that agreement
would have been reached. Nor is there any contention that PharmAthene
substantially performed under the LATS — it made no upfront or royalty
payment to SIGA, and the Court of Chancery found that PharmAthene
had not proven the value of any help it supplied to SIGA and that the
economic cost of the “operational support” it provided was “de minimis.”
Ex. C, at *35. The remedy the Court of Chancery awarded is contrary to
Delaware law and the weight of precedent in other states.
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(b) Greka does not lead to a different result.

The Court of Chancery relied heavily on the decision in RGC
International Investors, LDC v. Greka in deciding its award, but nothing
in Greka justifies the Court of Chancery’s ruling in this case. 2001 WL
984689 (Del. Ch. Aug. 22, 2001). Greka arose when an acquirer in a
merger transaction bargained for the preferred stockholder of the target
company to relinquish certain rights in exchange for post-merger
payment. Although the acquirer and the holder of the preferred stock
had agreed on the amount of the post-merger payment, the final docu-
mentation of the stockholders’ relinquishment of rights in exchange for
cash payment was not completed before the merger closed. The pre-
ferred stockholder forbore from exercising its rights, relying on the
promise that the parties would negotiate a final agreement after closing.
Having already received the benefit of this bargain, the acquirer refused
to perform after closing. The court awarded a remedy that it described
as “expectation interest” equal to the amount of the post-merger pay-
ment. Greka, 2001 WL 984689, at *14-16.

Critically, in Greka, the parties had already agreed upon the
essential terms of their deal. 2001 WL 984689, at *16 (“RGC asks only
to be awarded ‘exactly what Greka agreed to give RGC in the written
Term Sheet . . ., exactly when Greka should have given it, and at the rate
... that Greka agreed [to] pay it.”’) (emphasis in original and quotation
marks omitted). The Court was thus not required to speculate as to what
the parties would have agreed to, as it did here. In addition, in Greka,
the defendant already had received the full consideration under the
agreement. Ramone v. Lang, 2006 WL 905347, at *17 n.90 (Del. Ch.
Apr. 3, 2006) (explaining holding of Greka). The damage award in
Greka was therefore not actually “expectation damages.” The Greka
plaintiffs had already lost the full value of their rights under their shares.
Thus, the expectations of the plaintiffs, or the cash value of those rights,
and the value of the rights already relinquished in reliance on the intend-
ed bargain, were identical. ‘“Put another way, the best measure of what
RGC gave up (i.e., its lost reliance interest) is the price that these two
aggressive adversaries put on it after arms-length bargaining.” Greka,
2001 WL 984689, at *16.%°

In this case, by stark contrast, PharmAthene never performed

10 gee also Titan Inv. Fund II, L.P. v. Freedom Mortg. Corp., 2012 WL
1415461, at *10-11 (Del. Super. Mar. 27, 2012) (finding breach of obli-
gation to negotiate in good faith, but essentially limiting recovery to
reliance damages).
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any of the terms of the LATS. Supra pp. 6-7. Pursuant to the LATS,
PharmAthene was to provide funds for research and development at
SIGA, as well as an upfront licensing payment of $2 million, plus
$4 million in additional fixed payments and further milestone payments.
A2. None of this occurred, yet, as explained above, the remedy the
Court of Chancery invented with no evidentiary basis awards
PharmAthene a windfall of nearly half of the value of ST-246 in
exchange for no upfront cost, no risk and no effort. In addition, unlike
the plaintiffs in Greka, PharmAthene bears no risk of loss because SIGA
has already repaid the Bridge Loan in full with interest. A832 (Wright).
The undisputed evidence demonstrates the meager efforts PharmAthene
made cost it approximately $205,000. A590. The relief — half of the
profits on potentially billions of dollars of sales — is thus completely dis-
proportionate to any effort or cost expended by PharmAthene. As the
Court of Chancery noted at the close of trial: “By the same token, are
there huge equities on PharmAthene’s side? Not really. PharmAthene
put a couple million dollars up for this thing and they did it in the form of
a loan. So they had to go out and actually raise the money. Well, big
deal ....” (A834).

3. The Law of Constructive Trust Does Not Permit a
Court to Ignore the Prohibition Against Speculative
Damages and Award an Equitable Remedy on a
Purely Legal Claim

As discussed above, promissory estoppel is not available because
of the existence here of fully integrated contracts. Left with only a legal
claim for breach of contract, the broad equitable relief awarded by the
Court of Chancery is inappropriate. See, e.g., Richard Paul, Inc. v.
Union Improvement Co., 91 A.2d 49, 54 (Del. 1952) (court of equity
cannot use equitable principles “to rewrite the plaintiff’s legal rights”).
And, as discussed above, expectation damages are entirely speculative,
and PharmAthene has not demonstrated entitlement to such remedy.

The Court of Chancery attempted to side-step these obvious
limitations on its remedial powers by invoking its “remedial flexibility
[in] depart[ing] from strict application of the ordinary forms of relief” by
creating the novel remedy of a constructive trust/equitable payment
stream. Ex. D, at *3. But it is well settled that equitable relief is not
available where there is adequate relief to be had at law. Kennett v. Car-
lyle Johnson Mach. Co., 2002 WL 1358755 (Del. Ch. June 17, 2012); see
also Mass. Mut. Life Ins. Co. v. Certain Underwriters at Lloyd’s of
London, 2010 WL 3724745 (Del. Ch. Sept. 24, 2010) (no equitable juris-
diction where adequate remedy is available at law).
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If PharmAthene were to prevail on its claim for breach of the ob-
ligation to negotiate in good faith, it has an adequate remedy at law in the
form of reliance damages. That those damages would be “de minimis,”
as the Court of Chancery found, in comparison to the anticipated profita-
bility of ST-246 (Ex. C, at *35), is not a basis for awarding equitable re-
lief on a purely legal claim. See, e.g., Prestancia Mgmt. Grp., 2005 WL
1364616, at *6 (declining to award equitable relief on a legal claim
where equitable prerequisites not met, even where recovery would have
been far larger had equitable remedy been awarded).

Nor is the remedy imposed here even actually a constructive
trust. A constructive trust is imposed by the Court of Chancery to
“compel a person who has fraudulently or unfairly obtained or asserted
title to property to hold such property in trust for the rightful owner and
to convey it to him.” Donald J. Wolfe, Jr. & Michael A. Pittenger,
Corporate and Commercial Practice in the Delaware Court of Chancery
8§ 12.07[b] (2012). There is no question that SIGA has rightful title to
ST-246 and the supporting patents. It was never contemplated that title
to ST-246 would pass to PharmAthene; at most, PharmAthene would
have acquired licensing rights to ST-246. Similarly, even a theoretical
right to royalties on future sales that might have inured to PharmAthene
if a deal actually had been reached is not a property right that can be
enforced through a constructive trust.

Further, a constructive trust is appropriate only where the
defendant has enriched itself at the expense of another “by virtue of
fraudulent, unfair or unconscionable conduct.” Hogg v. Walker, 622
A.2d 648, 652 (Del. 1993); Greenly v. Greenly, 49 A.2d 126, 129 (Del.
Ch. 1946) (“Some fraudulent or unfair and unconscionable conduct is
essential””). There has been no finding of fraudulent, unfair, or uncon-
scionable conduct that could support imposition of a constructive trust.
Even on the facts as the Court of Chancery found them, SIGA did no
more than advance an opening negotiating position consistent with its
interests, and it expended considerable effort in creating the 102-page
Draft LLC Agreement as an opening position in negotiations once the
Merger Agreement terminated. After SIGA’s initial overture, Pharm-
Athene indicated that it was open to different payment structures, but
then refused to negotiate terms and instead filed suit, prior to the expira-
tion of the 90-day exclusive negotiating period.*

' In addition, a constructive trust typically is imposed to remedy the

violation of a fiduciary relationship. See Prestancia Mgmt. Grp., 2005
WL 1364616, at *6. But here there is no fiduciary relationship — to the
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Perhaps most importantly, the relief awarded here provides an
unfair windfall to PharmAthene. Its terms are inequitable because they
reward PharmAthene with a 50% share of profits from the sale of ST-246
while eliminating any upfront contribution, or the responsibility and risk
of shepherding a drug candidate through the development cycle, and thus
any risk to PharmAthene that the drug will not be profitable.

Finally, the remedy here is further inappropriate because it
effectively awards PharmAthene a “reasonable royalty.” The Court of
Chancery correctly ruled that PharmAthene is not entitled to a “reasona-
ble royalty” because this patent measure of damages is available only in
patent infringement cases. EX. B, at *13.

4. Reliance Damages Are
the Only Available Remedy

As set forth in Part I, supra, SIGA did not breach its contractual
obligation to negotiate in good faith. Nor could PharmAthene claim a
right to promissory estoppel, as set forth in Part Il, supra. Nevertheless,
should this Court disagree, for the reasons stated above, the only appro-
priate measure of damages is under a reliance damage theory. Good-
stein, 604 N.E.2d at 1362 (limiting plaintiff to reliance damages because,
“where the claims are founded only on an agreement to negotiate —
awarding plaintiff lost profits based on the [expectation interest] would
be . .. irrational and illogical”’); Ramone, 2006 WL 905347.

Reliance damages in this case are calculated as the value to
SIGA of the operational support provided by PharmAthene, measured by
the cost of the services provided or, in the case of a conscious wrong-
doer, by the value of those services to the receiving party. Ex. C, at *29
(citing Restatement (Third) of Restitution and Unjust Enrichment
8 49(3), 8§51(4) (2011)). At trial, SIGA introduced evidence that those
services cost no more than $205,000, including analytical services paid
for by PharmAthene for a period of one year, and the hiring of the direc-
tor of PharmAthene’s Scientific Advisory Board. A590. PharmAthene
proffered no evidence to rebut this determination of reliance damages.
The Court of Chancery accepted the uncontested trial testimony of
SIGA’s expert in holding that reliance damages “would be on the order
of a few hundred thousand dollars.” EX. C, at *29 12 Moreover, as the

contrary, the parties are sophisticated companies that negotiated at arm’s
length.

2 To the extent PharmAthene claims SIGA was unjustly enriched by
PharmAthene’s alleged assistance to SIGA under the Bridge Loan
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Court of Chancery itself noted in rejecting PharmAthene’s unjust
enrichment claim, no causal relationship was ever established at trial
between any assistance PharmAthene provided to SIGA and any increase
in the value of ST-246. Ex. C, at *29. Without that connection, confer-
ring half of ST-246’s value on PharmAthene is wildly excessive. Thus,
SIGA respectfully requests that, if this Court determines PharmAthene is
entitled to damages, those damages be limited to the uncontested amount
identified above.

Agreement, no damages are available because that fully integrated
contract alone “provides the measure of PharmAthene’s rights.” EX. C,
at *28. To the extent the Court of Chancery based damages on its find-
ing that SIGA was “enriched” because SIGA will now control the patent
and its development, marketing, and related patents and materials, that is
impermissible, and logically faulty. First, the Court of Chancery cor-
rectly rejected PharmAthene’s claim for unjust enrichment because
Pharm-Athene failed to show the extent of any enrichment. 1d., at *28-
29. In addition, this purported “enrichment” — which the Court of
Chancery cites as a basis for imposing an equitable lien — is not unjust.
To the contrary, it was a possible result expressly contemplated and
taken into account by the parties, i.e., that negotiations could fail and
SIGA would control the drug.
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IV. PharmAthene Is Not Entitled to Attorneys’ Fees or Costs

A Question Presented: Did the Court of Chancery
err in awarding PharmAthene its attorneys’ fees, expenses, and expert
witness costs? This issue was preserved for appeal. (See A1111-1116.)

B. Standard of Review: Attorneys’ fees awards are
ordinarily reviewed for abuse of discretion. Mahani v. EDIX Media
Grp., Inc., 935 A.2d 242, 245 (Del. 2007); Kaung v. Nat’l Corp., 884
A.2d 500, 506 (Del. 2005). The lower court’s application of legal
principles in making its fee determination, however, is subject to de novo
review. See Kaung, 884 A.2d at 508; Alaska Elec. Pension Fund v.
Brown, 941 A.2d 1011, 1015 (Del. 2007).

C. Merits: The Court of Chancery erroneously
awarded PharmAthene one-third of its attorneys’ fees and expert witness
expenses based on a fee-shifting provision in the Bridge Loan Agreement
triggered by SIGA’s alleged failure to negotiate in good faith, and on the
bad faith exception to the American Rule. To the extent the Court finds
that SIGA did not breach its obligation to negotiate in good faith is over-
turned, the award of attorneys’ fees and costs should be overturned.

It should also be overturned because there is no basis for the
conclusion that SIGA’s conduct justified invoking the bad faith excep-
tion. Shifting fees may be warranted by the losing party’s pre-litigation
conduct, but “in only the most egregious instances of fraud or overreach-
ing,” which is plainly not present here. Ex. C, at *43 (quoting Arbitrium
(Cayman Is.) Handels AG v. Johnston, 705 A.2d 225, 231 (Del. Ch.
1997)). The Court of Chancery found that SIGA acted “egregious[ly]”
by “insist[ing] ... [that the upfront, deferred, and milestone payments]
be increased to an astronomical $335 million,” and that the royalties
payments also be increased. Id. at *44 (emphasis added). SIGA did no
such thing. The uncontroverted evidence shows that SIGA did no more
than propose, as an opening position, terms that differed from the LATS.
There is no trace of fraud, egregious conduct, or overreaching. Accord-
ingly, to the extent it relies on the bad faith exception, the Court of
Chancery’s award of attorneys’ fees and costs should be reversed.

Finally, to the extent the Court finds that PharmAthene is limited
to reliance damages, PharmAthene should not be permitted to recover for
fees and expenses in the amount of approximately $2.4 million when the
damages award is limited to “a few hundred thousand dollars.” Pharm-
Athene incurred an excessive amount in fees and expenses because it
hoped for a windfall decision, which it received. It should not be
rewarded for such profligacy.
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Conclusion

For the foregoing reasons, the Final Order and Judgment of the
Court of Chancery should be reversed in relevant part and judgment
entered in SIGA’s favor.
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Only the Westlaw citation is currently available.

UNPUBLISHED OPINION, CHECK COURT
RULES BEFORE CITING.

Court of Chancery of Delaware.
PHARMATHENE, INC., a Delaware corporation,
Plaintiff,

v.

SIGA TECHNOLOGIES, INC,, a Delaware corpor-
ation, Defendant,

Civil Action No. 2627-VCP.
Submitted: June 1, 2007,
Decided: Jan. 16, 2008.

A. Richard Winchester, Esquire, Christopher A.
Selzer, Esquire, McCarter & English, LLP, Wilm-
ington, Delaware; Roger R. Crane, Esquire, Nixon
Peabody, LLP, New York, New York, Attorneys
for Plaintiff,

Andre G. Bouchard, Esquire, Bouchard Margules &
Friedlander, P.A., Wilmington, Delaware; Harold
P. Weinberger, Esquire, Jennifer L. Rochon, Es-
quire, Seth F. Schinfeld, Esquire, Kramer Levin
Naftalis & Frankel LLP, New York, New York, At-
tomeys for Defendant,

MEMORANDUM OPINION
PARSONS, Vice Chancellor,

*1 This is essentially an action for breach of
contract. Plaintiff is a company with extensive ex-
perience in developing and launching pharmaceut-
ical products. According to the Complaint, before
the events that give rise to this dispute, Defendant
was a “struggling biodefense pharmaceutical com-
pany with litle mioney, no experienced manage-
ment, no development, regulatory, clinical, govemn-
ment relations, or marketing staff” and an unap-
proved and carly stage drug that might become an
important weapon against smallpox. Beginning in
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late 2005, the parties negotiated a framework for a
collaboration between them for developing and
marketing this drug. In Janvary 2006, Plaintiff and
Defendant memorialized the major terms of that
framework in a two page term sheet that bore the
legend “Non Binding Terms.” Over the next six
months, Plaintiff performed its obligations under
the contemplated collaboration and the parties
entered mnto several sipned agreements. Two of the
agresments contained a provision obligating the
parties in circumstances now present to “negotiate
m good faith with the intention of executing a
definitive License Agreement in accordance with
the terms set forth” in the two page term sheet. In
October 2006, by which time the drug had achieved
several significant success thresholds, Defendant
offered to negotiate a definitive license agreement
in keeping with the general framework of the term
sheet, but on economic terms far different and more
favorable to Defendant.

Plaintiff's Complaint asserts claims for breach
of a binding license agreement and a contractual
duty to negotiate such an agreement in good faith,
promissory estoppel, and unjust enrichment. Con-
tending that it never agreed to be bound by the term
sheet, Defendant has moved to dismiss all the
counts in the Complaint for failure to state a claim.

For the reasons stated, I conclude the allega-
tions in the Complaint are sufficient to support a
preliminary finding that the relevant documents and
agreements are ambiguous as to whether the parties
intended the term sheet to be binding when they in-
corporated it into their later agreements. Under one
possible constriction, but not the only one, Defend-
ant would be obligated to enter into a license agree-
ment with terms consistent with those specified in
the term sheet. 1 also find the circumstances of the
parties' communications and conduct conceivably
could support Plaintiff's alternative claims for
promissory estoppel and unjust enrichment, Ac-
cordingly, [ deny Defendant's motion to dismiss.

© 2012 Themson Reuters. No Claim to Orig. US Gov. Works.
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Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)
(Cite as: 2008 WL 151855 (Del.Ch.))

1. BACKGROUND
A. Facts

Plaintiff, PharmAthene, Inc. (“PharmAthene™),
is a Delaware corporation with its principal place of
business in Annapolis, Maryland. Defendant, SIGA
Technologies, Inc. (“SIGA™), is a Delaware corpor-
ation with its principal place of business in New
York, New York. Both PharmAthene and SIGA are
pharmaceutical companies.

In 2004 SIGA acquired the technology for a
product now known as SIGA-246, an orally admin-
istered anti~viral drug for the treatment of smallpox.
M At that time, the viability of SIGA-246, its po-
tential uses, safety, and efficacy, and the possibility
of its obtaining government approvals and govern-
ment contracts were all unknown. There was a pos-
sibility that, with cash, marketing, and technical
knowledge, SIGA-246 might become an important
weapon against smallpox and therefore extremely
valuable. There was also the possibility that any
money or effort invested in SIGA-246 would be for
naught.

FN1. Unless otherwise indicated, the facts
recited in this Memorandum Opinion are
drawn from the allegations in the Com-
plaint.

*2 By late 2005, SIGA experienced difficulties
developing SIGA-246 and bringing it to market.
Around this time, SIGA and PharmAthene dis-
cussed a possible collaboration.™* Through an ex-
change of oral and written communications, SIGA
and PharmAthene negotiated a framework agree-
ment for their collaboration regarding the develop-
ment and commercialization of SIGA-246.

FN2, Earlier, in or about December 2003,
SIGA also held discussions with PharmA-
thene concerning a potential collaboration.
SIGA had never developed or comunercial-
ized a drug, while PharmAthene and its ex-
ecutives had developed and launched over
25 pharmaceutical products.
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1. The License Agreement Term Sheet

On Janvary 26, 2006, the parties memorialized
their agreement to collaborate in a two page docu-
ment entitled “SiGA/PharmAthene Partnership,” re-
ferred to in the Complaint as the “License Agree-
ment Term Sheet” (the “LATSY)."™ The LATS
describes the parties’ objective as: “To establish a
partnership to further develop & commercialize
SIGA-246 for the treatment of Smalipox and ortho-
pox related infections and to develop other ortho-
pox virus therapeutics.” ™ The LATS also sets
forth a framework for, among other things, patents
covered, licenses, license fees, and royalties. The
LATS is not signed and contains a legend in the
footer of each page that states “Non Binding Terms.”

FN3. The LATS is in the form of a table
that includes the following headings: ob-
jective, fields, products, territory, patents,
know-how, materials, licenses, R & D
committee, license fee, deferred license
fee, milestones, and royalties. Decl. of
Harcold P. Weinberger in Supp. of Mot. to
Dismiss Pl's Compl. (“Weinberger De-
cl”), Ex. A, the LATS.

FN4, The LATS at 1.

2, Letier of Intent and Annexed Merger Term
Sheet

The Complaint alleges that pursuant io its con-
tractual obligations to work cooperatively to devel-
op, secure approval for, and market SIGA-246,
PharmAthene expended funds, transferred informa-
tion, and provided management and technological
know-how to SIGA. Over the next ten months,
PharmAthene pushed for, modified, and funded
clinical trials of SIGA-246, evaluated and recom-
mended manufacturers, assisted and advised on
quality control and quality assurance, and was in
constant communication with SIGA.

As the parties’ collaboration continued, SIGA
suggested to PharmAthene that the companies con-
sider a merger. On or about March 9, 2006, the
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Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)
{Cite as: 2008 WL 151855 (Del.Ch.))

parties signed a Leiter of Intent with an annexed
Merger Term Sheet.™ The Letter of Intent stated
that it was not an offer to complete a merger, but
rather an “indication of [the parties'] intention to
consummate™ a merger between SIGA and
PharmAthene.™ In the Letter of Intent, the
parties agreed to “negotiate in good faith™ and “use
their best efforts” to execute a definitive merger
agreement.

FN5. See Weinberger Decl.,, Ex. B, the
Letter of Intent and annexed Merger Term
Sheet.

FNé. The Letter of Intent at 1.

The annexed Merger Term Sheet for the mer-
ger of PharmAthene into SIGA contained clauses
concemning, among other things: tax treatment, con-
sideration, bridge financing, license agreement, fin-
ancing, and its binding nature. According to the
Merger Term Sheet, upon any termination of it or a
definitive merger agreement, the parties agreed to
negotiate in good faith the terms of a definitive Li-
cense Agreement in accordance with the terms set
forth in the LATS.™ Additionally, with the ex-
ception of the Fiduciary Out, Expenses, and Exclus-
ivity sections, the Merger Term Sheet states that it
“is non-binding and only an expression of interest
and is subject in its entirety to the negotiation and
execution of a definitive Merger Agreement.” ™8

FN7. The Merger Term Sheet at 4.

FNB. Id at 6.

3. The Bridge Loan Agreement

*3 In March 2006, SIGA required capital
which PharmAthene agreed to provide. On March
20, 2006, the parties entered imto a Bridge Note
Purchase Agreement, referred to in the Complaint
as the Bridge Loan Agreement, pursuant to which
PharmAthene loaned SIGA $3 million. The Bridge
Loan Agreement provided that the $3 million
would be used for “(i) expenses directly related to
the development of SIGA 246, (ii) expenses relat-
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ing to the Merger and (iii) corporate overhead.”
9 PharmAthene made the bridge loan in reliance
on the parties' agreements for a continuing relation-
ship with respect to SIGA-246, whether the rela-
tionship ultimately took the form of a merger under
a merger agreement or a license agreement in ac-
cordance with the LATS.

FN9. Weinberger Decl.,, Ex. C, the Bridge
Loan Agreement, § 2.6.

The Bridge Loan Agreement explicitly recog-
nized, however, the possibility that the parties ulti-
mately might not agree on either a merger or a li-
cense agreement, Specifically, section 2.3 provides
that:

Upon any termination of the Merger Term Sheet
..., termination of the Definitive Agreement relat-
ing to the Merger, or if a Definitive Agreement is
not executed ..., SIGA and PharmAthene will ne-
gotiate in good faith with the intention of execut-
ing a definitive License Agreement in accordance
with the terms set forth in the License Agreement
Term Sheet attached as Exhibit C and [SIGA]
agrees for a period of 90 days during which the
definitive license agreement is under negotiation,
it shall not, directly or indirectly, initiate discus-
sions or engage in negotiations with any corpora-
tion, partnership, person or other entity or group
concerning any Competing Transaction without
the prior written consent of the other party or no-
tice from the other party that it desires to termin-
ate discussions hereunder,FN!®

FN10. /4. § 2.3.

The Bridge Loan Agreement further states:
“This Agreement and the purchase documents and
the rights and obligations of the parties under this
Agreement and the purchase documents shall be
governed by, and construed and interpreted in ac-
cordance with, the laws of the State of New York,
without regard to principles of conflicts of laws.” N
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Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)
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FNili. Id § 7.11 (emphasis omitted).

4. The Merger Agreement

Subsequently, SIGA and PharmAthene negoti-
ated and agreed on the terms of a merger agree-
ment. During these negotiations, SIGA represented
to PharmAthene that the merger was a sound busi-
ness decision, because SIGA had reviewed the facts
and concluded that the depth, experience, and di-
versity of PharmAthene's management could assist
in bringing SIGA-246 to market and that PharmA-
thene had a broad investment base and experience
in raising substantial amounts of capital which
would provide an immediate value to SIGA and its
shareholders. On June &, 2006, the parties executed
the Merger Agreement. Similar to § 2.3 of the
Bridge Loan Agreement, § 123 of the Merger
Agreement provides:

Upon any termination of this Agreement, SIGA
and Pharmathene will negotiate in good faith
with the intention of executing a definitive Li-
cense Agreement in accordance with the terms set
forth in the License Agreement Term Sheet at-
tached as Exhibit H and SIGA agrees for a perni-
od of 90 days during which the definitive license
agreement is under negotiation, it shall not, dir-
ectly or Indirectly, initiate discussions or engage
in negotiations with any corporation, partnership,
person or other entity or group concerning any
Competing Transaction ... without the prior writ-
ten consent of Pharmathene or notice from
Pharmathene that it desires to terminate discus-
sions hereunder. P12

FN12. Weinberger Decl., Ex. D, the Mer-
ger Agreement, § 12.3.

*4 Section 133, the further action clause,
provides: “Each of the parties hereto shall use such
party's best efforts to take such actions as may be
necessary or reasonably requested by the other
parties hereto to camry out and consummate the
transactions contemplated by this Agreement.”
P Further, under § 12.4, the good faith and best
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efforts provisions of the Merger Agreement, set
forth in §§ 12.3 and 13.3, will survive its termina-
tion. Additionally, § 13.5 states that the Merger
Agreement “shall be governed by and construed in
accordance with the laws of the State of Delaware
applicable in the case of agreements made and o be
performed entirely within such State.” ™4

FNI3. 74 § 13.3.
FN14. Id § 13.5.

3. Events following the Merger Agreement

After the Merger Agreement, PharmAthene and
SIGA continued to collaborate. Over the course of
the parties’ dealings, SIGA-246 achieved several
significant success thresholds. In its Complaint,
PharmAthene avers that, throughout the course of
their dealings, SIGA and its representatives contin-
ued to assure PharmAthene that “it would proceed
with the Merger or that the parties' relationship
would continue, as it had been, in accordance with
the terms of their agreement and the [LATS].” FI5

IFN15. Compl. 9 39.

While the parties continued to collaborate,
either party could terminate the Merger Agreement
if the closing did not occur on or before September
30, 2006. As that date approached, PharmAthene
sent SIGA a letter requesting an extension. SIGA
never responded. At or about this time, the parties
learned the clinical trials of SIGA-246 showed
signs of great success, and would demonstrate
100% protection against smallpox in primates, even
when administered after exposure. According to
PharmAthene, its capital contributions, manage-
ment, know-how, collaborative efforts on behalf of
SIGA-246, and fulfillment of its contractual under-
takings greatly contributed to this success of SIGA-
246.

On Qctober 4, 2006, SIGA sent PharmAthene a
notice terminating the Merger Agreement on the
ground that the September 30 deadline had passed.
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Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)
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Between October 6 and October 12, 2006, PharmA-
thene attempted to contact SIGA regarding the
LATS and the parties' ongoing relationships, but re-
ceived no response. On October 12, PharmAthene
sent to SIGA for execution a definitive License
Agresment, ostensibly in accordance with the terms
of the LATS. On October 13, 2006, SIGA respon-
ded that it would review the draft by October 16
and get back to PharmAthene.

On October 18, 2006, SIGA publicly an-
nounced the results of its clinical trials showing
that SIGA-246 “completely prevents smallpox dis-
ease in [a] preliminary primate trial” even when ad-
ministered  after  exposure™®  SIGA's  stock
soared. The next day, SIGA informed PharmAthene
that it had obtained an additional $9 million in a
private placement and wished to pay back the
Bridge Loan.

FN16. Id. § 50.

Responding to PharmAthene's requests for ac-
tion on the License Agreement, SIGA proposed the
parties meet on November 6, 2006 to engage in a
“robust discussion.” ™'7 When they met, SIGA
stated that it did not consider the LATS binding,
and that the terms reflected in that document no
longer were acceptable. PharmAthene disagreed.
Next, SIGA proposed to present and PharmAthene
agreed to consider a formal partnership proposal.

FN17. Id. 94 52-53.

*5 On November 21, 2006, SIGA forwarded to
PharmAthene a 102-page document, entitled
“Limited Liability Company Agreement.” Accord-
ing to PharmAthene, this document completely ig-
nored the LATS. For example, the upfront payment
required for a license of SIGA-246 increased from
$6 million in the LATS to $100 million; the mile-
stone payments increased from $10¢ million to $235
million; and SIGA's royalty percentage doubled.
After reviewing the Limited Liability Company
Agreement, PhammAthene disputed SIGA's claim
that the LATS was not binding, but offered to con-
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tinue to negotiate in good faith a license agreement
with the terms set forth in the LATS and to con-
sider additional terms consistent with the LATS.

In a letter to PhaninAthene, dated December 12,
2006, SIGA stated further discussions about a po-
tential partnership would not be fruitful if the
parties could not meet “without preconditions™ re-
lating to the LATS, the Bridge Loan Agreement,
and the Merger Apgreement. PharmAthene then
commenced this action on December 20, 2006.

B. Procedural History

PharmAthene's Complaint asserts seven claims
for relief. The first four counts allege the existence
of a confract between PharmAthene and SIGA
either in the form of a license agreement in accord-
ance with the terms of the LATS or an enforceable
obligation to execute such a license agreement.
Count one, for example, essentially seeks specific
performance. It alleges PharmAthene offered SIGA
a “definitive license agreement” in accordance with
the LATS, the Bridge Loan Agreement, and the
Merger Apgreement and seeks an order directing
SIGA to execute that license agreement or such
other license agreement in accordance with the
terms of the referenced documents as the court dir-
ects. Counts two through four also rely on the
LATS, the Bridge Loan Agreement, and the Merger
Agreement, among other things. Count two seeks a
declaratory judgment that SIGA is obligated to ex-
gcute a license agreement as in count one and “is
precluded from entering into a license agreement
for SIGA-246 with any third party or otherwise ex-
ploiting the benefits of SIGA-246 developed in col-
laboration with PharmAthene.” Counts three and
four both sound m breach of contract and seek darn-
ages. Count three asserts SIGA and PhammAthene,
through the referenced documents and their con-
duct, entered into an enforceable license agresment,
and SIGA breached that agreement. The alleged
breach in count four is of SIGA's obligation to ex-
ecute a definitive license agreement in accordance
with the LATS and other referenced documents.

As to the remaining counts of the Complaint,

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Exhibit A

http://web2.westlaw.com/print/printstream.aspx7mt=Westlaw&prit=HTMLE&vr=2.0&des... 7/25/2012



Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)
{Cite as: 2008 WL 151855 (Del.Ch.))

PharmAthene also seeks damages for breach of
contract in count five. The alleged breach, however,
is of SIGA's express duty under the Bridge Loan
Apreement and the Merger Agreement “to negotiate
in good faith towards execution of ‘a definitive li-
cense agreement in accordance with the terms set
forth’ in the [LATS]” and its duty under the Merger
Agreement to use its “best efforts ... to carry out
and consummate the transactions contemplated” by
the Merger Agreement, which included the execu-
tion of a definitive license agreement. PharmAthene
seeks relief in count six on a theory of promissory
estoppel, and in count seven on a theory of unjust
enrichment.

*6& On January 9, 2007, SIGA moved to dismiss
the Complaint in its entirety pursuant to Court of
Chancery Rule 12(b)(6) for failure to state a claim
upon which relief can be granted.™!® After con-
sidering the parties' briefing and argument on
SIGA's motion to dismiss, this is the Court's ruling
on that motion.

FN18. SIGA also moved to stay discovery
pending resolution of its motion to dismiss.
I granted that motion over PharmAthene's
objections on March 8, 2007, Pharmd-
thene, Inc. v. SIGA Techs., Inc., C.A. No.
2627-VCP, at 9 (Del. Ch. Mar. 8, 2007)
{(TRANSCRIPT).

I1. ANALYSIS
A, Standard for Dismissal under Rule 12(b)(6)

The standard for dismissal pursuant to Rule
12(b)}(6) for failure to state a claim is well settled.
A court will grant the motion only if if conclndes,
afier accepting all well-pled factal allegations of
the complaint and drawing all reascnable inferences
in favor of the nonmoving party, that the “plaintiff
would not be entitled to recover under any reason-
ably conceived set of circumstances susceptible of
proof”” ™% A court need not accept every inter-
pretation of the allegations proposed by the
plaintiff;, instead, a court will accept those
“reagsonable inferences that logically flow from the
face of the complaint.” 20 Additionally, on a
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motion to dismiss, a court may consider documents
that are “integral to or are incorporated by reference
into the complaint.” T2

FN19. In re Gen Moiors (Hughes)
S'holder  Litig, 897 A2d 162, 168
{Del.2006) (quoting Savor, Inc. v. FMR
Corp., 812 A.2d 894, 896-97 (Del.2002)).

FN20. Maipiede v. Townson, 780 A.2d
1075, 1083 (Del,2001).

EN21. in re Lukes Inc. Sholders Litig.,
757 A.2d 720, 727 (Del. Ch.1999); In re
Santa Fe Pac. Corp. S'holder Liiig., 669
A.2d 59, 70 (Del.1995).

Consistent with the standard for assessing a
Rule 12(b}6) motion to dismiss, I have not con-
sidered the affidavit of Eric Richman. In support of
its opposition to SIGA'’s motion, PharmAthene sub-
mitted the affidavit of Richman, its Senior Vice-
President for Business Development & Strategic
Planning, Under Rule i2(b)}(6), however, the Court
may not consider matters outside the pleadings
when assessing a motion to dismiss for fatlure to
state a claim. The only exceptions to this prohibi-
tion relate to documents that either are integral to a
plaintiff's claim and incorporated into the complaint
or are not being relied upon to prove the truth of
their contents.”™22 The Richman affidavit does not
{all under either exception.

FN22. See Vanderbilt fncome & Growth
Assocs. v. Arvida/JMB Managers, Inc., 691
A.2d 609, 613 (Del 1996),

B. Choice of Law
Before applying the 12(b}6) standard, the
Court must determine, as a preliminary matter,
which state's substantive law governs Plaintiff's
claims. SIGA argues New York law governs, while
PharmAthene contends Delaware law applies,

Delaware applies the most significant relation-
ship test from the Restatement (Second) of Con-
flicts of Laws."™ Under the most significant re-
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lationship test, in a contract action, courts consider:
(1) the place of contracting; (2) the place of negoti-
ation of the contract; (3) the subject matter of the
contract; and (4) the domicile, residence, national-
ity, place of incorporation, and place of business of
the parties to the contract.™ Unjust enrichment
and promissory estoppel claims are governed by the
same analysis.N

FN23. See Travelers Indem. Co. v. Lake,
594 A.2d 38, 47 (Del.1991). “As the forum
state, Delaware must apply its own choice
of law mle™ Nat'l Acceptance Co. of Cal.
v. Mark 5. Hurm, MD., FP.A., 1980 WL
70053, at *2 (Del.Super. June 16, 1989).
Under the most significant relationship
test, courts consider seven broad policy
considerations: (1) the needs of the inter-
state and International systems; (2) the rel-
evant policies of the forum; (3) the relev-
ant policies of other interested states and
the relevant interests of those states in the
determination of the particular issue; (4)
the protection of justified expectations; (5)
the basic policies underlying the particular
field of law; (6) certainty, predictability,
and uniformity of result, and (7) ease in
the determination and application of the
law to be applied RESTATEMENT
{(SECOND)} OF CONFLICTS OF LAWS §
145(1) (1997)  (hereinafter “REST.2D
CONFL. OF LAWS"} (citing REST.2D
CONFL. OF LAWS § 6 (1971)).

FN24. See Feinberg v. Saunders, Karp &
Megrue, LP., 1998 WL 863284, at * 7
(D.Del.  Nov. 13, 1998) (discussing
REST.2D CONFL. OF LAWSS § 188(2)
{1571)).

FN25. See id.

Where a contract includes a choice of law pro-
vision, the Restatement (Second) of Conflicts of
Laws § 187(1) states that “[tlhe law of the state
chosen by the parties ... will be applied if the partic-
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ular issue is one which the parties could have re-
solved by an explicit provision in their agreement
directed to that issue.” ™ The choice of law pro-
vision will govern even when the issue is one that
normally is not resotved by explicit provision in an
agreement unless: (a) the chosen state has no sub-
stantial relationship to the parties or the transaction
and there is no other reasonable basis for the
parties' choice; or (b) application of the law of the
chosen state would be contrary to a fundamental
policy of a state which has a materially greater in-
terest than the chosen state in the determination of
the particular issue and which, under the rule of §
188, would be the state of the applicable law in the

absence of an effective choice of law by the parties.
FN27F

FN26. REST2D CONFL. OF LAWSS §
187(1) (1988).

FN27. Id. § 187(2)(a)-(b).

*7 For cases where a contract or agreement
specifies the choice of Delaware law, Delaware's
public policy is reflected in 6 Del. C. § 2708, which
provides:

(a) The parties to any contract, agreement or oth-
er undertaking, contingent or otherwise, may
agree in writing that the contract, agreement or
other undertaking shall be governed by or con-
strued under the laws of this State, without regard
to principles of conflicts of laws, or that the laws
of this State shall govem, in whole or in part, any
or all of their rights, remedies, liabilities, powers
and duties if the parties, either as provided by law
or in the manner specified in such writing are, (i)
subject to the jurisdiction of the courts of, or ar-
bitration in, Delaware and, (ii) may be served
with legal process. The foregoing shall conclus-
ively be presumed to be a significant, material
and reasonable relationship with this State and
shall be enforced whether or not there are other
relationships with this State.

{b) Any person may maintain an acticn in a court

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Exhibit A

http://web2.westlaw.com/print/printstream.aspx?mt=Westlaw&prit=HTMLE&vr=2.0&des... 7/25/2012



Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)
(Cite as: 2008 WL 151855 (Del.Ch.))

of competent jurisdiction in this State where the
action or proceeding arises out of or relates to
any contract, agreement or other undertaking for
which a choice of Delaware law has been made in
whole or in part and which contains the provision
permitted by subsection (a) of this section.

(¢) This section shall not apply to any contract,
agreement or other undertaking ... (ii) involving
less than $100,000.1%2%

FN28. 6 Del. C. § 2708 (emphasis added);
Abry Partners V, LP. v. F & W Acquisi-
tion LLC, 891 A.2d 1032, 1046-47 (Del.
Ch.2006).

Delaware courts generally honor contractually-
designated choice of law provisions so long as the
jurisdiction selected bears some material relation-
ship to the transaction."™N?

FN29. See J.S. Alberici Const. Co. v. Mid-
West Conveyor Co., 750 A2d 3518, 520
(Del.2000) (citing Annan v. Wilm. Trust
Co., 559 A.2d 1289, 1293 (Del. 1989)).

Moreover, Delaware courts have held that a
choice of law provision within a contract “should
not be interpreted in a crabbed way that creates a
commercially senseless bifurcation between pure
contract claims and other claims that arise solely
because of the nature of the relations between the
parties created by the contract.” M As this Court
recently noted in Abry Partners V:

FN30. Weil v. Morgan Stanley DW Inc.,
877 A2d 1024, 1032-33 (Del. Ch.2005),
aff'd, 894 A.2d 407, (TABLE) (Del.2005).

When a rational businessperson enters into an
agreement establishing a transaction or relation-
ship and provides that disputes arising from the
agreement shall be governed by the law of an
identified jurisdiction, the logical conclusion is
that he or she intended that law to apply to all
disputes arising out of the transaction or relation-
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ship. We seriously doubt that any rational busi-
nessperson, attempting to provide by contract for
an cfficient and businesslike resolution of pos-
sible failure disputes, would intend that the laws
of multiple jurisdictions would apply to a single
controversy having its origin in a single, contract-
based relationship. Nor do we believe such a per-
son would reasonably desire a protracted litiga-
tion battle conceming only the threshold question
of what law was to be applied to which asserted
claims or issues. Indecd, the manifest purpose of
a choice-of-law clause is precisely to avoid such
a battle TN

FN31. Abry Partners V, L.P., 891 A2d at
1048 n. 25 (quoting Nedlloyd Lines B.V. v,
Superior Ct. of San Mateo County, 834
P.2d 1148, 1154 (Cal.1992}).

*8 Here, the LATS is silent regarding choice of
law; the Bridge Loan Agreement, in § 7.11, desig-
nates New York law; and the Merger Agreement, in
§ 13.5, designates Delaware law. In urging applica-
fion of New York law, SIGA notes its principal
place of business is in New York, the subject matter
of the license, SIGA-246, is in New York, many of
the negotiations as well as much of PharmAthene's
part performance tock place in New York, and the
Bridge Loan Agreement specifies New York law.
PharmAthene contends Delaware law should apply
because the Merger Agreement states that Delaware
law shall govern, and it was the last of the agree-
ments executed by the parties. Further, the determ-
ination of whether § 12.3 of the Merger Agreement,
in conjunction with the appended copy of the
LATS, requires the parties to negotiate in good
faith a Tlicense agreement in accordance with the
terms of the LATS, or permits SIGA (o insist on a
license with materially different terms, lies at the
heart of many of the counts of the Complaint,

Consistent with § 187 of the Restatement, the
fact that the parties specified the state whose law
will be applied in the Bridge Loan Agreement and
the Merger Agreement convinces me that I should
look to those agreements to determine the appropri-
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ate choice of law, rather than the most significant
relationship test. As to which of the two agreements
should control the choice of law, I conclude the
Merger Agreement takes precedence. The sequence
of events is likely to be material to the resolution of
the disputes presented in this action, and the Mer-
ger Agreement is the last of the agreements signed
by the parties. In addition, the scope of that agree-
ment in terms of the relationship between the
parties is broader than the Bridge Loan Agreement.
Based on those factors and the fact that the Merger
Agreement bears importanily on the issues before
this Court and is involved in each of at least counts
one to five, I will analyze the issues presented by
SIGA's motion to dismiss under Delaware law. F¥32

FN32. I also hold that Delaware law
should govemn the issues rtaised by
PharmAthene's promissory estoppel and
unjust enrichment claims, because those
claims arise solely from the nature of the
relations between the parties reflected in,
among other things, the Merger Agree-
ment. See Weil, 877 A.2d at 1032-33.

C. Counts One to Four

Counts one through four are premised on the
existence of an agreement to enter into a license
agreenment consistent with the terms of the LATS,
Specifically, in counts one through four, PharmA-
thene seeks specific performance, declaratory re-
lief**  and breach of contract damages.
PharmAthene primarily argues that the LATS, the
Bridge Loan Agreement, the Merger Agreement,
and PharmAthene's related conduct, taken together,
reflect an enforceable agreement by SIGA to enter
intc a license agreement consistent with the terms
of the LATS. SIGA responds that all four counts
fail because no enforceable agreement exists bind-
ing it to enter into a license agreement conforming
to the LATS. SIGA asserts the parties never inten-
ded to make such an agreement to agree, citing the
“Non Binding Terms”™ language of the LATS. Addi-
tionally, SIGA argues that, in any event, the Court
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cannot specifically enforce such an agreement, be-
cause the LATS does not contain all of the material
and essential terms to be incorporated into the final
license agreement.

FN33. Parties to a contract may seek a de-
claratory judgment to determine “any
question of construction or validity” and
may seek a declaration of “rights, status or
other legal relations thereunder” 10 Del
C. § 6502, Declaratory relief is in the dis-
cretion of the Court and not available as a
matter of right. 10 Del C. § 6506, Here,
PharnAthene seeks two declaration-that
SIGA is obligated to execute the License
Agreement PharmAthene proposed or such
other license agreement in accordance with
the terms of the LATS, the Bridge Loan
Agreement, and the Merger Agreement as
the Court decrees; and that SIGA is pre-
cluded from entering into a license agree-
ment for SIGA-246 with any third party or
otherwise exploiting the benefits of SIGA-
246, Neither party discussed the second or
preclusionary aspect of PharmAthene's re-
quest for declaratory relief. Accordingly, 1
do not censider it material to resolution of
SIGA's motion.

*Q In evaluating SIGA's motion to dismiss as to
counts one to four, I first address whether the alleg-
ations in the Complaint and reasonable inferences
from them could support a conclusion that the
parties intended to be bound to an agreement to
enter into a license agreement consistent with the
terms of the LATS. I conclude that by virtue of the
cunlative effect of the LATS, the Bridge Loan
Agreement, the Merger Agreement, and the parties’
conduct, PharmAthene conceivably could prove the
parties intended ic be bound to such an agreement.
Next, 1 address whether that agreement fo agree
could be legally enforceable, and determine that it
could be. Lastly, I consider whether PharmAthene
adequately has pled a claim for specific perform-
ance of the alleged agreement. Because PharmA-
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thene conceivably could establish, by clear and
convincing evidence, that the agreement to agree
contains all the maierial and essential terms to be
incorporated in the final contract, and overcome
SIGA's other objections, I hold SIGA is not entitled
to dismissal of PharmAthene's request for specific
performance or any of counts one through four,

1. Intent to be bound
a. The LATS

On January 26, 2006, after discussing a pos-
sible collaboration in the development and comrmer-
cialization of SIGA-246, PharmAthene and SIGA
memorialized their agreement in the LATS, The
LATS, a two page, unsigned document, addresses
the parameters of the parties' contemplated partner-
ship. The LATS, which broadly addresses a number
of topics, expressly contains the phrase “Non Bind-
ing Terms™ at the bottom of both pages.

After entering into the LATS, PhammAthene
expended funds, transferred information, and
provided management and technological know-how
to SIGA. Indeed, for the first ten months of 2006,
PharmAthene remained in constant contact with
SIGA and played an active role in developing
SIGA-246.

Neither the LATS alone nor the LATS together
with PharmAthene's partial performance are likely
to be sufficient to show the parties intended to be
bound by the LATS as an agrecment to agree. Not
even PharmAthene contends the unsigned LATS
alone, with the “Non Binding Tenms” legend, cre-
ates an enforceable contract. PharmAthene does
rely, however, on its alleged partial performance
between January and October 2006 of its obliga-
tions relating to the joint development of SIGA-246
to supporl making the LATS enforceable. Con-
sidered in a vacuum, without regard to the other
signed and unsigned documents the parties negoti-
ated in the first half of 2006, the LATS and
PharmAthene's part performance might not be suf-
ficient to overcome the nonbinding legend on the
LATS itself and demonstrate an intent to bind
SIGA to negotiate a license agreement having terms
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consistent with those specified in the LATS N
The parties did negotiate several additional docu-
ments, however, and PharmAthene bases its claims
on those documents, as weil.

FN34, In assessing whether parties inten-
ded to bind themselves to a preliminary
agreement, the language of the agreement
is the “most important” consideration. Ad-
Justrite Sys., Inc. v. GAB Bus. Servs., Inc.,
145 F.3d 543, 549 (2d Cir.1998). Because
the LATS expressly states that it contains
“Non Binding Terms,” it is questionable
whether PharmAthene's partial perform-
ance could override that language and
demonstrate the existence of a binding
agreement. In one case applying New York
law, because the court could readily de-
termine that a contract of a proposed sale
was nonbinding from the agreement's plain
language, the court concluded the agree-
ment was nonbinding even though there
had been “considerable partial perform-
ance.” Arcadian Phosphates, Inc. v.. Arca-
dian Corp., 884 F.2d 69, 73 (2d Cir.1989).
Similarly, in another New York case, the
court rejected an argument that the parties'
substantial performance indicated an intent
to be bound to a term sheet, when the term
sheet expressly reserved the right of the
parties not to be bound. Kreiss v. Me-
Cown de Leecuw & Co., 37 F.Supp.2d 294,
300 (S.D.N.Y.1999). PharmAthene did not
cite to any contrary Delaware law.

b. The Letter of Intent and the Merger Term
Sheet

*10 On or about March 9, 2006, the parties
signed a Letter of Intent regarding the proposed
terms of a merger of PharmAthene into a subsidiary
of SIGA. The Letter of Intent stated that it was an
indication of the parties' intention to consummate a
merger with terms “expected to be in accordance
with” an attached Merger Term Sheet. The Letter of
Intent further stated, “The parties agree to negotiate
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in good faith, and to use their best efforts to (a) ex-
ecute a definitive agreement with respect to the
[Merger| as expeditiously as possible, on or before
April 24, 2006, and (b) close the transaction as
soon as is reasonably practicable.” 3%

FN35. The Letter of Intent 9 1.

The Merger Term Sheet provides that upon any
termination of it or a definitive merger agreement,
the parties will negotiate in good faith the terms of
a definitive license agreement in accordance with
the terms set forth in the LATS, which was at-
tached. The Merper Term Sheet also provides that
PharmAthene or its shareholders will provide
bridge financing in the form of a promissory note
(“Bridge Loan™) to SIGA of no less than $3 mil-
lion. If the contemplated merger failed to close, the
Merger Term Sheet specified certain details of
SIGA's obligation to repay the Bridge Loan.

¢. The Bridge Loan Agreement

As the development of SIGA-246 continued,
SIGA required additional capital which PharmA-
thene agreed to provide. Therefore, consistent with
the Letter of Intent, on March 20, 2006, the parties
entered into the Brndge Loan Agreement, That
Agreement obligated PharmAthene to loan SIGA
$3 million for expenses related to the development
of SIGA-246 and the Merger and corporate over-
head. Although PhannAthene made the Bridge
Loan in reliance on the parties’ agreements for a
continuing relationship regarding SIGA-246, the
Bridge Loan Agreement explicitly recognized the
possibility that ultimately they might not agree on
either a merger or a license agreement. Specifically,
the Bridge Loan Agreement provides in § 2.3 that:

Upon any termination of the Merger Term Sheet
..., termination of the Definitive Agreement relat-
ing to the Merger, or if a Definitive Agreement is
not executed ..., SIGA and PharmAthene will ne-
gotiate in good faith with the intention of execut-
ing a defmitive License Agreement in accord-
ance with the terms sei forth in the License
Agreement Term Sheet ... TN
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FN36. The Bridge Loan Agreement § 2.3
{emphasis added).

Further, the Merger Term Sheet was attached
to the Bridge L.oan Agreement, and it stated that if
no license agreement is executed, the Bridge Loan
would be payable no more than two years from the
date of the loan, and possibly sooner.

d. The Merger Agreement
On June 8, 2006, the parties executed an agree-
ment and plan of merger, the Merger Agreement.
The Merger Agreement is a 74 page document,
signed by both parties, Broadly, the Merger Agree-
ment addresses, among other topics: consideration
for the merger, the merger's closing, representations
and warranties of PharmAthene and SIGA, coven-
ants, and conditions and obligations of PharmA-
thene and SIGA. Further, by its terms the Merger
Agreement would terminate, if the parties did not

close the merger by September 30, 2006.

*11 Similar to § 2.3 of the Bridge Loan Agree-
ment, § 12.3 of the Merger Agreement provides, in
relevant part;

Upon any termination of this Agreement, SIGA
and Pharmathene will negotiate in pood faith
with the intention of executing a definitive Li-
cense Agreement in accordance with the terms

set forth in the License Agreement Term Sheet ...
TN37

FN37. The Merger Agreement § 123
(emphasis added).

Section 13.3 provides that cach party shall use
its “best efforts™ to carry out and consummate the
transactions contemplated by the Agreement. ¥
The meaning of the “m accordance with” language
in § 12.3 of the Merger Agreement is critical to
whether or not the parties intended to bind them-
selves to enter into a license agreement consistent
with the tenms of the LATS.

I'N38. 7d § 13.3.
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Under Delaware law, coniract construction is a
question of law.™ In inierpreting a contract, the
court strives to determine the parties’ shared intent,
“looking first at the relevant document, read as a
whole, in order to divine that intent.” ™% As part
of that review, the court interprets the words “using
their comumon or ordinary meaning, unless the con-
tract clearly shows that the parties' intent was other-
wise.” FNTf the contractual language is “clear
and unambiguous,” the ordinary meaning of the
language will generally establish the parties' intent .
™2 A contract is ambiguous, however, when the
language “in controversy [is] reasonably or fairly
susceptible of different interpretations or may have
two or more different meanigs.” ™ Stated dif-
ferently, to succeed on its motion, SIGA must es-
tablish that its construction of the Merper Agree-
ment is the only reasonable interpretation.

FN39. See Rhone-Poulenc Basic Chems.
Co. v. Amer. Motorists fns. Co., 616 A2d
1192, 1195 (Del. 1992).

FN40. Matulich v. Aegis Comm'ns Group,
Inc, 2007 WL 16626607, at *4 (Del. Ch.
May 31, 2007) {citing Kaiser Aluminum
Corp. v. Matheson, 681 A2d 392, 395
{Del.1996)); Brandywine River Prop., Inc.
v, Maffer, 2007 WL 4327780, at *3 (Del
Ch. Dec. 5, 2007).

FN41. Cove on Herring Creek Homeown-
ers’ Assoc. v. Riggs, 2005 WL 1252399, at
* 1 (Del. Ch. May 19, 2005) (quoting Pax-
son Commec'ns Corp. v. NBC Universal,
Inc., 2005 WL 1038997, at *9 (Del. Ch.
Apr. 29, 2005)).

IFN42.  Brandywine River, 2007 WL
4327780, at *3,

FN43. Rhone-Poulenc, 616 A.2d at 1196,
Ambiguity does not exist simply because
the parties do not agree on a contract’s
proper construction. United Rentals, Inc. v.
Ram Holdings, Inc., 2007 WL 4496338, at
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*15 (Del. Ch. Dec. 21, 2007).

Both parties acknowledge that, when interpret-
ing a contract, Delaware couris try to avoid an in-
terpretation that would render a provision illusory
or meanmgless."™4 SIGA argues the obligation to
negotiate in good faith “in accordance with” the
terms set forth in the LATS does not constitute an
obligation to actually enter into an agreement, but
only to engage in good faith negotiations. Further,
SIGA contends the phrase “Non Binding” in the
LATS meant that it was free to negotiate terms ad-
dressed in the LATS, such as economic amounts, in
its best interest, even if that meant seeking terms
materially different from the LATS. SIGA also
notes that the parties could have removed the
phrase “Non Binding” when they attached the
LATS to the Merger Agreement, but did not.™*

FN44. See Sonitrol Holding Co. v. Mar-
ceau [Investissements, 607 A 2d 1177,
1183 (Del.1992); Gillenarde v. Connor
Broad. Del Co., 2002 WL 991110, at *7
(Del.Super.Ct. Apr. 30, 2002).

FN45. Additionally, SIGA unpersuasively
argues that PharmAthene's position that the
LATS is definite, certain, and sufficient
would render § 12.3 meaningless. It is not
uncommon for parties to agree on the ma-
jor terms of a license agreement with the
understanding that a definitive agreement
including many other relatively standard
terms will be necessary. The Complaint
and supporting documents support a reas-
onable inference that that is what occurred
here, although the evidence ultimately may
show otherwise.

PharmAthene argues the “Non Binding” legend
in the LATS meant the parties could not simply
sign the TATS because, while it contained all of the
material terms, the parties recognized they needed
additional provisions and language to have a defin-
itive license agreement. PharmAthene further as-
serts that, consistent with § 12.3 of the Merger
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Agreement, any additional terms had to be consist-
ent or “in accordance with” the terms of the LATS.
Therefore, PharmAthene contends its reading of the
LATS and the Merger Agreement does not render
the language illusory or meaningless, while SIGA's
reading does.

*12 I find the “in accordance with the terms set
forth in the [LATS]” language in the Bridge Loan
Apreement and the Merger Agreement fairly sus-
ceptible to at least two reasonable interpretations
and therefore ambiguous. The record relevant to
SIGA's motion to dismiss indicates the parties ori-
ginally created the LATS in Janvary 2006 as a
stand alone decument. There was no accompanying
letter of intent or similar document to provide con-
text for the LATS. In these circumstances, it is
reasonable to infer the parties mtended the “Non
Binding Terms™ legend on each page to make clear
they had not yet reached agreement on a license
agreement "™ The situation is significantly less
clear as to the meaning of the provisions of the
Bridge Loan Agreement, executed in late March
2006, and the Merger Agreement, executed in June
2006, referencing the terms of the LATS. SIGA's
argument that, notwithstanding those documents, it
remained free to negotiate terms of a definitive li-
cense agreement in its best interests whether or not
they comported with the LATS conceivably would
render the “in accordance with” language of the
two agreements illusory. On the other hand, the
Court cannot rule out SIGA's construction as un-
reasonable, hecause it draws at least some support
from the legend on the LATS indicating that its
terms are nonbinding.

FN46. In contrast the parties actually
signed a Letter of Intent in connection with
the Merger Term Sheet in March 2006.
The Letter of Intent stated that it was an
indication of the parties’ intention to con-
sumimate a merger with terms “expected to
be in accordance with” an attached Merger
Term Sheet. This language effectively con-
veys the nonhinding nature of the Merger
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Term Sheet.

PharmAthenc's proffered interpretation of the
“in accordance with” language, though, is also reas-
onable, The Bridge Loan Agreement refers to a
“proposed license agreement™ and states that SIGA
and PharmAthene will “negotiate in good faith with
the intention of executing a definitive License
Agreement in accordance with the terms set forth in
the [LATS].” The *“in accordance with™ language
conceivably could reflect the parties’ intention to
bind themselves to negotiate in good faith with the
intention of executing a license agreement consist-
ent with the terms of the LATS, notwithstanding
the *“Non Binding Terms™ legend.

The same reasoning applies with greater force
to the nearly identical language relating to the
LATS in the Merger Agreement executed on June
8, 2006. The Merger Agreement is a complicated
and extensive agreement of the parties regarding a
possible mechanism for their continuing collabora-
tion on SIGA-246, among other things. By the time
the parties entered into that agreement, PharmA-
thene allegedly had provided significant partial per-
formance of its perceived cobligations. In these cir-
cumstances and giving the phrase “in accordance
with the terms set forth in the [LLATS]” its ordinary
meaning, 1 find PharmAthene conceivably could
adduce facts that support the allegations in its Com-
plaint that the parties intended to bind themselves
to enter into a license agreement consistent with the
LATS."™7 At this early stage in the litigation, the
record does not disclose whether the parties ever
discussed the apparent inconsistency between the
“in accordance with” language in the Merger
Agreement and the “Non Binding Terms™ legend on
the LATS. In sum, because SIGA has not shown iis
interpretation of the disputed provisions, particu-
larly the “in accordance with” language, is the only
reasonable one, I find the provisions ambigucus.
Contract ambiguities generally are not amenable to
resolution on a motion to dismiss TN

FN47. In its brefing, SIGA argued that
merely  conforming 1o  the general
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“framework” specified in the LATS in
termns of, for example, a collaboration on
SIGA-246 that encompassed upfront and
milestone payments, royalties, a joint re-
search and development committee, a
worldwide territory, and other items within
the framework set forth in the LATS,
would satisfy the “in accordance with” re-
quirement, even if the substantive terms in
those areas materially differed from the
LATS. Assuming arguendo such an inter-
pretation might apply, I find PharmA-
thene's construction requiring conformity
to the substance of the terms of the LATS
represents a reasonable alternative inter-
pretation.

FN48. See Vanderbilt Imcome & Growth
Assocs. v. Amvida/JMB Managers, Inc., 691
A.2d 609, 613 (Del . 1996).

2. Is the agreement to agree legally enforceable?
*13 Having concluded PhanmAthene conceiv-
ably could establish that the parties intended to be
bound to an agreement to enter into a license agree-
ment consistent with the substantive terms of the
LATS, 1 next address whether that agreement to
agree could be legally enforceable.

Under Delaware law, parties may iake agree-
ments to make a contract and such an agreement
“will be enforced if the agreement specifies all of
the material and essential terms including those to
be incorporated in the f{uture contract.” ™% In
evaluating SIGA's motion to dismiss counts one to
four, it is reasonably conceivable that PharmAthene
could prove, based on the facts alleged in the Com-
plaint, the LATS contains all material and essential
terms of the contemplated license agreement.

FN49. Vale v. Al Coast & Inland Corp.,
99 A2d 396, 399 (Del. Ch.1953). The
cases cited by the parties for this proposi-
iion discussed il in the context of a ¢laim
for specific performance as a remedy.
PharmAthene's count one seeks specific
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performance and is .addressed further in
Part I1.C.3, infra. Counts two through four
of the Complaint seek other forms of re-
lief, but also assert the existence of a leg-
ally binding contract to enter into a license
agreement that includes the substantive
terms of the LATS. In my opinion, to suc-
ceed on such a claim, as opposed o a
claim based solely on contractual duties to
negotiate a license agreement in good
faith, as asserted in count five (discussed
in Part ILD, infra ), PharmAthene still
would have to prove the LATS specified
all the material and essential terms of the
license agreement.

As previously noted, the LATS is a two page
document addressing the parameters of the parties'
planned partnership. It describes the parties’ object-
ive as: “To establish a partnership to further devel-
op & commercialize SIGA-246 for the treatment of
Smalipox and orthopox related infections and to de-
velop other orthopox virus therapeutics.” Further,
the LATS specifies a collaboration encompassing a
worldwide territory in the fields of *{ajll therapeut-
ic and prophylactic uses of Products,” defined as
including: SIGA-246; any orthopox related small
molecule therapeutic product derived from the same
family of lrcyclononenes that SIGA-246 was de-
rived from; anti-orthopoxvirus compounds dis-
covered in the original screen which are mechanic-
ally identical but chemically distinct; and any com-
pounds covered by patents whose claims include
SIGA-246,

According to the LATS's “Licenses” section,
“BIGA shall grant a worldwide exclusive license”
under the Patents, Know-How, and Matenals, as
defined, to “use, develop, make, have made, sell,
export and import Products in Field. The right to
grant sublicenses shall be specifically included in
the license.” The LLATS also provides for a $6 mil-
lion License Fee, of which $2 million would be due
upfront and the remainder in deferred payments ac-
cording to a schedule outlined in the LATS.
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In addition, the LATS sets forth Milestone and
Rovalty terms. Reparding Milestones, the LATS
provides that as the Product development pro-
gressed various cash milestones would become due.
For example, approval of a new drug application or
NDA would trigger a $2 million cash milestone; the
first United States Government contract sale ex-
ceeding 850 million another of $3 million; and
sales in excess of $200 million another of $2 mil-
lion. Regarding Royalties, PharmAthene would pay
SIGA incremental royalties for corresponding por-
tions of yearly net sales of Patenied Products at a
rate of 8% for sales less than or equal to $250 mil-
lion, 10% of sales greater than $250 million, and
12% of sales exceeding $1 billion.

SIGA argues the LATS does not contain all the
material terms of a sophisticated biotechnology li-
cense agreement. According to SIGA, even the
terms that were included were far from certain in
that they were expressly “Non Binding.” SIGA also
avers the parties’ conduct and course of dealing in
executing letters of intent and term sheets before
entering into the Merger and Bridge Loan Agree-
ments demonstrate their understanding that sophist-
icated multi-million dollar license agreements of
this scope and complexity would require a written,
formal, comprehensive, definitive agreement.

*14 PharmAthene responds that there is a bind-
ing license agreement between the parties because
all of the material and essentinl terms were agreed
upon with certainty, as reflected in the LATS. Tt
also points to the parties' subsequent conduct as il-
lustrating the lack of any open material terms.

SIGA's argument is too conclusory to be con-
vincing. SIGA did not cite any legal aunthority for
its contention the LATS lacks certain material or
essential terms of a license agreement. Hence, the
issue is primarily one of fact. At this early stage in
the proceeding, however, the facts remain to be de-
veloped. Moreover, SIGA has failed to cite any-
thing in the Complaint and its related documents
that would enable me to conclude PharmAthene
could not conceivably show from the facts alleged
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that the LATS addresses all the material and essen-
tial terms of the license agreement.

As appears from the previous recitation of vari-
ous terms prescribed in the LATS, the document
does address a number of terms that would be ma-
terial and essential to a license agreement of the
kind contemplated here. Those terms include the
technology involved, the geographic scope of the li-
cense, the nature of the license rights to be granted,
such as the right to grant sublicenses, the products
covered, and the royalties to be paid. It certainly is
open to question whether the terms mentioned in
the LATS constitute all of the material and essen-
tial terms of the license, but resolution of that issue
must await further developinent of the record.

The parties' conduct, as alleged in the Com-
plaint, further supports this conclusion. Beginning
in late 2005, SIGA and PharmAthene discussed and
negotiated a framework agreement for their collab-
oration,, through oral and written communications
and the exchange of drafts of a term sheet, In Janu-
ary 2006, SIGA and PharmAthene reached agree-
ment on a basis for the development and marketing
of SIGA-246 and memorialized their understanding
in the LATS.

Extensive discussions and planning about de-
velopment followed. PharmAthene began expend-
ing funds, transferring information to SIGA, and
providing management, marketing, and technical
know-how. SIGA's and PharmAthene's business,
technical, and scientific personnel were in constant
contact.

When these discussions occurred, SIGA needed
capital for the development of SIGA-246. Thus, as
part of the Merger Term Sheet, SIGA sought, and
PharmAthene agreed to provide, bridge financing.
On March 20, 2006, PharmAthene entered into the
Bridge Loan Agreement and later lent SIGA §3
million. On June 8, 2006, the parties executed the
Merger Agreement.

From January 2006 to October 2006, PharmA-
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thene provided capital, management, and technical
know-how in reliance on the LATS, which SIGA
accepted and used to develop SIGA-246. Among
other things PharmAthene pushed for, modified,
and funded clinical trials of SIGA-246, prepared for
and made presentations to povemment apencies
with SIGA, recommended avenues for advancing
the development of SIGA-246, evalnated and re-
commended manufacturers, and assisted on quality
control and quality assurance. Taken together,
PharmAthene's actions are sufficient to support a
reasonable inference that it, at least, believed the
LATS covered all the material and essential terms
of the license agreement.

*15 Finally, nothing in the allegations in the
Complaint or the documents incorporated in it in-
dicates the LATS did not address all the material
terms. The parties' negotiations regarding a definit-
ive license agreement in QOctober and November
2006 appear to have failed because SIGA insisted
on substantive terms that differed drastically from
the terms set forth in the LATS. SIGA has not cited
any instance where the parties reached an impasse
about a term not dealt with in the LATS.

In sum, I cannot rule out the possibility that
PharmAthene could show the LATS contains all of
the material and essential terms to be incorporated
into the definitive license agreement. Thus, T will
not dismiss counts one to four for lack of an en-
forceable agreement.

3. Is the agreement to agree specifically enforce-
able?

Next, I consider whether PharmAthene ad-
equately has pled its claim in count one for specific
enforcement of the alleged license agreement. Un-
der Delaware law, “a contract to make a confract
may be specifically enforced if it contains all of the
material and essential terms to be incorporated into
the final contract, and if those terms are definite
and certain.” ™3 Further, a party seeking specific
performance has the burden of proving the exist-
ence of an enforceable contract by c¢lear and con-
vincing evidence.™' The decision as to the avail-
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ability of specific performance rests within the
sound discretion of this Court."™

FN50. Hazen v. Miiler, 1991 WL 244244,
at *5 (Del. Ch. Nov. 18, 1991) (citing
Fale, 99 A2d at 399); M.F. v. F,, 172 A.2d
274, 276 (Del. Ch.1961).

FN51. See Williams v. White Oak Builders,
Inc, 2006 WL 1668348, at *4 (Del. Ch.
June 6, 2006) (quoting Donald J. Wolfe, Jr.
& Michael A. Pittenger, Corporate &
Commercial Practice in the Delaware
Court of Chancery, § 12-3, at 12-35 (2000)).

FN52. See Gildor v. Optical Solutions,
e, 2006 WL 1596678, at *10 (Del. Ch.
June 5, 2006).

As discussed in Part I1.C.2, supra, based on the
allegations in the Complaint and the associated doc-
uments, it is reasonably conceivable that PharmA-
thene could show the LATS contains all of the ma-
terial and essential terms to be incorporated into the
final license agreement. For essentially the same
reasons, I consider it conceivable that PharmAthene
also could establish that proposition by clear and
convincing evidence and show that the terms of the
LATS are sufficiently definite and certain to sup-
port a claim for specific performance. Thus, I can-
not dismiss count one on any of those grounds.

SIGA makes additional arguments, however,
against specific performance-ie, that it would be
impractical and inequitable and that money dam-
ages would be an adequate remedy. Regarding the
impractical and inequitable argument, SIGA asserts
that ordering the parties to form a joint Research
and Development Committee to work together to
research and develop SIGA-246, as contemplated
by the LATS, is alin to involuntary servitude. Fur-
ther, SIGA coniends such an order may create a
contentious and unproductive work environment, to
the detriment of the parties and the public at large,
since SIGA-246 potentially would protect against
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biological warfare. In making its argument, SIGA
relies on a case in which the court declined to order
members of a band to play together involuntarily
under the guise of specific performance. ™ Yet,
the facts of this case are readily distinguishable in
that PharmAthene's Complaint involves allegations
of material partial performance and a sophisticated
biotechnology license agreement between two cor-
porations. At this early stage, I am dubious about
PharmAthene's claim for specific performance, but
am not prepared to reject it as either impractical or
inequitable,

FN53. See Read v. Wilmington Senior Ctr.,
Inc, 1992 WL, 296870, at *1 (Del. Ch.
Sept. 16, 1992).

*16 As to the adequacy of money damages,
SIGA argues damages would be sufficient because
there is nothing unique about the subject matter of
the alleged license agreement. Again, based on the
record before me, PharmAthene conceivably could
succeed in establishing that the subject matter of
the alleged contract is unique. Accordingly, I reject
SIGA's additional arguments for dismissal of count
one.

D. Count Five

In count five, PharmAthene seeks damapes for
breach by SIGA of its express duties under the
Bridge Loan Agreement and the Merger Agreement
to negotiate in good faith a definitive license agree-
ment in accordance with the terms set forth in the
LATS and under the Merger Agreement to use its
best efforts to carry out and consummate the trans-
actions contemplated by that Agreement.

In moving to dismiss count five, SIGA argues
PharmAthene does not allege that SIGA refused to
meet or discuss potential collaboration regarding
SIGA-246, prematurely cut-off discussions, or ne-
gotiated with another party. Rather, PharmAthene
acknowledges the negotiations that ensued between
the parties after the Merger Agreement expired.
FNi4 SIGA further argues that it satisfied its oblig-
ations to negotiate terms in accordance with the
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LATS by proposing terms consistent with the
“peneral framework” set forth in the LATS. Ac-
cording to SIGA, however, the specific terms of the
LATS were “Non Binding,” thus pemmitting it to
negotiate in its best interest, for example, the par-
ticular economic amounts N5

N34, SIGA contends it did negotiate in
good faith, chronicling the parties’ negoti-
ations, as alleged in the Complaint:
PharmAthene presented SIGA with a draft
license agreement; SIGA reviewed and dis-
cussed the draft agreement; at SIGA's sug-
gestion, the parties met face-to-face to dis-
cuss a potential collaboration on Novem-
ber 6, 2006; SIGA suggested a “formal
partnership” between the two companies;
SIGA agreed, at PharmAthene's request, to
provide a written collaboration proposal;
less than three weeks later, SIGA provided
PharmAthene with a 102-page draft Lim-
ited Liability Company Agreement detail-
ing a polential collaboration; PharmAthens
rejected the draft agreement; and SIGA in-
formed PharmAthene that it was willing to
ieet apain to discuss a potential collabora-
tion.

FNS5. Additionally, SIGA discounis the
“best efforts™ clause in the Merger Agree-
ment as a generic provision in the
“Miscellaneous” section stating that each
party will use its “best efforts to take such
actions as may be necessary or reasonably
requested by the other parties hereto to
carry out and consummate the transactions
contemplated by this Agreement.” Accord-
ing to SIGA, when applied to § 123, the
best efforts clause merely requires SIGA to
use its best efforts for the prescribed 90
days to negotiate in good faith exclusively
with PharmAthene a definitive license
agreement.

PharmAthene argues that, by negotiating for
different economic terms than were in the LATS,
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SIGA breached § 12.3 of the Merger Agreement
and § 2.3 of the Bridge Loan Agreement. For the
reasons previously stated, T consider the phrase “in
accordance with” in those contract provisions am-
bignous and believe PharmAthene conceivably
could show § 12.3, for example, committed the
parties to the terms they agreed upon in the LATS
and to negotiate in good faith other terms consistent
with the LATS. Based on that conclusion and the
allegations in the Complaint that SIGA insisted ma-
terially different terms, PharmAthene conceivably
could succeed in proving SIGA breached its obliga-
tions under the Bridge Loan and Merger Apgree-
ments to negotiate in good faith and use its best ef-
forts to conclude a license agreement with PharmA-
thene in accordance with the terms set forth in the
LATS. Thus, I deny SIGA's motion to dismiss
count five for breach of express covenants for fail-
ure to state a claim.

E. Promissory Estoppel

In counts six and seven, PharmAthene assumes
an ultimate failure to prove an enforceable contract
and seeks relief under alternative theories of
promissory estoppel and unjust enrichment. In
count six, PharmAthene requests recovery under
promissory estoppel on grounds that it was dam-
aged when it provided SIGA with management ex-
pertise, technical know-how, and capital in reliance
on SIGA'’s promise that it wanted and intended to
enter into an ongoing relationship with PharmA-
thene as to SIGA-246 upon the terms set forth in
the LATS.

*17 According to SIGA, PharmAthene failed to
allege a clear and unambiguous promise to enter in-
to a license agreement on the terms set forth in the
LATS. SIGA argues that in the absence of such a
promise, any reliance by PharmAthene was unreas-
onable and unforeseeable, and any supposed injury
well short of an actionable injustice. SIGA further
contends that the LATS cannot constitute a promise
upon which PharmAthene could reasonably rely
given that each page plainly states “Non Binding
Terms.” Similarly, SIGA argues that neither the
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Bridge Loan Agreement nor the Merger Agreement
provides the requisite clear and unambigucus prom-
ise, because both agreements require only that the
parties negotiate toward a license agreement, indic-
ating there was no such agreement in place.

Under Delaware law, to establish a claim for
promissory estoppel, a plaintiff must show by clear
and convincing evidence that: {1) a promise was
made; (2} it was the reasonable expectation of the
promisor to induce action or forbearance on the part
of the promisee; (3} the promisee reasonably relied
on the promise and took action to his detriment; and
(4} such promise is binding because injustice can be
avoided only by enforcement of the promise N3

FN56. See RGC Int'l Investors, LDC .
Greka Energy Corp., 2001 WL 984689, at
*14 (Del. Ch. Aug. 22, 2001);, Lord v
Souder, 748 A.2d 393, 399 (Del.2000).

SIGA seecks dismissal of count six on the
grounds that the documents on which PharmAthene
relies in its Complaint show SIGA never unequi-
vocally promised to enter into a collaboration with
PharmAthene on the terms set forth in the LATS
and that any alleged reliance by PharmAthene was
unreasonable. The Complaint alleges that once
PharmAthene and SIGA reached agreement on the
LATS, PharmAthene began expending funds, trans-
ferring information to SIGA, and providing man-
agement, marketing, and technical know-how. On
March 20, 2006, PharmAthene entered into the
Bridge Loan Agreement. PharmAthene asserts it
made this loan in reliance on SIGA's obligation un-
der § 2.3 of the Bridge Loan Agreement to negoti-
ate in good faith a definitive license agreement in
accordance with the LATS. Similarly, after execu-
tion of the Merger Agreement, PharmAthene con-
tinued to provide SIGA advice and assistance for
the development of SIGA-246 in reliance on
STGA's representation in § 12 .3, that upon termina-
tion of the merger the parlies would negotiate in
good faith a definitive license agreement “m ac-
cordance with the terms set forth in the [LATS].” In
this context, PharmAthene alleges in its promissory
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estoppel claim that:

Siga clearly and unequivocally promised
PharmAthene, orally and in  writing, and
throughout the parties' dealings, that it wanted
and intended to enter into an ongoing relationship
with PharmAthene with respect to SIGA-246
upon the terms set forth in the [LATS], and that if
PharmAthene was prepared to take the risks of
the uncertainties of SIGA-246, it would share in
the rewards. N7

FN57. Compl. 4 86.

Based on the record before me, and drawing all
inferences in PharmAthene's favor, as I must, I find
that PharmAthene could show the existence of a
promise by SIGA as alleged and reasonable reli-
ance thereon by PharmAthene.™* Determining
whether the other elements for promissory estoppel
are met will require a fact intensive inquiry into the
details of the parties' dealings. Those issues cannot
be resolved on a motion to dismiss.™¥ Thus,
SIGA's motion to dismiss PhammAthene's promis-
sory estoppel claim is denied.

FN58. See RGC Int'l, 2001 WL 984689, at
*14 (finding where a party reascnably re-
lied to its detriment on promises contained
in a term sheet, the elements of promissory
estoppel were met). SIGA attempts to dis-
tinguish RGC International on the grounds
that the term sheet at issue did not include
language that the parties expressly re-
served the right not to be bound. Defl's
Reply Br. (“DRB™) at 21. If PharmA-
thene's claims relied solely on the LATS,
SIGA’'s argument might be persuasive. In
fact, PharmAthene also relies on the
Bridge Loan Agreement, the Merger
Agreement, and various other documents,
These documents render untenable SIGA's
attempt to distinguish RGC International
based on the “Non Binding” language of
the LATS.
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FN59. See Arcadian Phosphates, Inc. v.
Arcadian Corp., 884 F2d 69, 74 (2d
Cir.1989).

F. Unjust Enrichment

*18 In count seven, PharmAthene seeks dam-
ages constituting the value of the benefits it be-
stowed on SIGA to prevent unjust entrichment. The
Complamt alleges PharmAthene contributed man-
agement expertise, technical know-how, and capit-
al, at SIGA's request and with SIGA's express or
implied consent, and that SIGA knowingly soli-
cited, accepted, and used those contributions to its
economic benefit, without any compensation to
PharmAthene.

SIGA argues that PharmAthene's unjust enrich-
ment claim should be dismissed on two grounds-
there was a justification for providing the supposed
enrichment and there was no injustice in allowing
SIGA to retain the supposed enrichment. Citing
New York law, SIGA asserts that courts reject un-
just enrichment claims where there was a self-
interested justification for expenditures, noting that
unjust enrichiment is not an appropriate remedy for
recovery of the expenses of failed negotiations.
TS0 STGA contends PharmAthene wanted SIGA-
246 to succeed so that if and when it either merged
or executed a licensing agreement with SIGA, the
drug would be in its most optimal stage for com-
mercialization and implementation. SIGA argues
that although the parties' negotiations did not ma-
terialize as PharmAthene anticipated, PharmAthene
had its own business justification for voluntarily
giving assistance to SIGA over the course of the ne-
gotiations, Therefore, according to SIGA, PharmA-
thene had a justification for providing the enrich-
ment, and the fact that no license agreement was
ever executed does not transform PharmAthene's
self-interested efforts into an actionable injustice.

FN60. See Songbird Jet Lid. v. Amax Inc,
581 F.Supp. 912, 926-27 (S.D.N.Y.1984);
Beelman Inv. Partners, L.P. v. Adlene
Candles, Inc., 2006 WL 330323, at *8-9
(S.D.N.Y. Feb. 14, 2006).
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Additionally, SIGA relies on Palese v
Delaware State Lottery Office, ™' in which the
court dismissed an unjust enrichment claim where
there was no injustice in allowing the defendant to
retain the supposed enrichment. In particular, the
defendant in Palese acted within the bounds of their
prescribed legal authority and in conformity with
the governing statute and regulations, and thus with
justification. According to SIGA, it also was fully
justified in accepting and retaining assistance be-
cause it was acting within its legal rights in refusing
to execute a license agreement containing terms
that were expressly stated to be “Non Binding.”

FN6l. 2006 WL 1875915, at *5 (Del. Ch.
June 29, 2006).

PharmAthene defends the adequacy of its un-
just enrichment claim. The Complaint alleges that
PharmAthene provided funds, information, advice,
and management to SIGA for the development of
SIGA-246; that as a result SIGA-246 achieved sig-
nificant success thresholds and SIGA obtained third
party financing; and that SIGA received all of the
benefits of PharmAthene's assistance while
PharmAthene  received  nothing.  Therefore,
PharmAthene contends that if the Court finds it
does not have a remedy at law, the Complaint states
a viable claim for unjust enrichment.

The parties agree the elements of unjust enrich-
ment are: (1) an enrichment; (2) an impoverish-
ment; (3} a relation between the enrichment and the
impoverishment; (4) the absence of a justification;
and (5) the absence of a remedy at law.FN62

FN62. See Juckson Narl Life Ins. Co. v,
Kenpnedy, 741 A2d 377, 393 (Del
Ch.1999); Pl.'s Ans. Br. at 31; DRB at 22,

*19 Here, the parties primarily dispote the
fourth element, the absence of a justification. For
many of the reasons previcusly discussed in con-
nection with PharmAthene's other claims, 1 find
that PhammAthene conceivably could show the ab-
sence of a justification for its impoverishment and
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the correlative enrichment of SIGA. Thus, I deny
SIGA's motion to dismiss PharmAthene's unjust en-
richment claim.

The cases SIGA cited in support of its motion
are either inapposite or not persuasive, For ex-
ample, in contrast to the situation in the Palese
case, 1 cannot say with confidence at this early
stage of the litigation that SIGA acted within the
bounds of its rights and responsibilities in retaining
the benefits of PharmAthene's contributions, while
insisting on terms for a license agreement drastic-
ally less favorable to PharmAthene than the terms
in the LATS. Uitimately, SIGA may succeed in
proving its position, but that will require the Court
to resolve a number of factal issues suggested by
the Complaint. This case also differs from those
cited by SIGA for the proposition that a person dis-
appointed in the outcome of a failed contract nego-
tiation 1s not entitled to recover costs it may have
incurred in pursuing such negotiations,FN? The
Complaint alleges PharmAthene contributed funds,
information, advice, and management assistance
that significantly furthered the success of SIGA-
246, These contributions, which occurred in the
context of an alleged collaboration between
PharmAthene and SIGA, differ in kind from the ex-
penses of failed negotiations and conceivably could
support a claim for unjust enrichment. The facts of
the Songbird Jet Ltd v. Amax, Inc. case ™
SIGA relies on may be more analogous to this dis- -
pute. There, however, the court evaluated the
plaintiffs unjust enrichment claim on summary
judgment with the benefit of an appropriately de-
veloped factual record. This case has not reached
that stage.

FN63. See Beckman, 2006 WL 330323, at
*8.0,

FN64. 581 F.Supp. 912 (S.D.N.Y.1984).

III. CONCL.USION
For the reasons stated, SIGA's motion to dis-
miss PharmAthene's Complaint is denied in all re-
spects. The stay of discovery ordered on March &,
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Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)
(Cite as: 2008 W1 151855 (Del.Ch.))
2007 is hereby vacated.

IT IS SO ORDERED.
Del.Ch.,2008.
Pharmathene, Inc. v. Siga Technologies, Inc.
Not Reported in A.2d, 2008 WL 151855 (Del.Ch.)

END OF DOCUMENT
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PHARMATHENE, INC., a Delaware corporation,
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SIGA TECHNOLOGIES, INC., a Delaware corpor-
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Decided: Nov. 23, 2010.

A. Richard Winchester, Esquire, Christopher A.
Selzer, Esquire, McCarter & English, LLP, Wilm-
ington, Delaware; Roger R. Crane, Esquire, K & L
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LLP, New York, New York, Attorneys for Defend-
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MEMORANDUM OPINION
PARSONS, Vice Chancellor.

*1 This is the next stage in a long-running
breach of contract case between PharmAthene, Ing.
{*PharmAthene™) and SIGA Technologies, Inc.
{“SIGA”). The dispute between the parties arose
over a licensing agreement term sheet (the
“LATS™) that they negotiated before entering into
merger talks. The parties entered into a merger
agteement term sheet to which they aitached the
LATS and stipulated that, if negotiations for a
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definitive merger agreement broke down, the
parties would negotiate a licensing agreement in
good faith in accordance with the terms of the
LATS. Later, when the parties failed to [inalize the
merger agreement, they entered into negotiations
for a licensing agreement. SIGA took the position
that the LATS was not binding and merely consti-
tuted an agreement to agree. Accordingly, SIGA at-
tempted to obtain much more favorable economic
terms because SIGA's drug, the subject of the
LATS, had passed some important milestones after
the partics negotiated the LATS. By contrast,
PharmAthene claimed that the LATS was binding
and, while it was willing to make some mmoderate
adjustments, argued that the framework of any li-
censing agreement and its principal terms had to be
substantially similar to the LATS. Talks sub-
sequently broke down and PharmAthene sued, al-
leging, among other things, that SIGA had breached
its obligations under the LATS. SIGA has moved
for a partial summary judgment declaring that the
parties never entered into a binding licensing agree-
ment and that PharmAthene cannot pursue the rem-
edy of expectation damages because it would be too
speculative.

For the reasons stated in this Memorandum
Opinion, I conciude that PharmAthene has demon-
strated that there is a material issue of fact as to
whether the parties entered into a binding licensing
agreement. PharmAthene also has shown that it is
plausible that upon a more complete record it may
be able to demonstrate by clear and convincing
evidence that the parties had agreed on all essential
terms and, therefore, PharmAthene may be entitled
to specific enforcement of the alleged licensing
agreement. I further conclude that, although it is
unlikely that PharmAthene will be able to prove its
claim for expectation damages or to overcome the
objections that such damages arc simply too specu-
lative in the context of this action, it would be pre-
mature to grant summary judgment on that issue.
Rather, it should be considered in the context of all
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of the issues and a full record after trial. Therefore,
1 deny SIGA's motion for partial summary judg-
ment in all respects.

L. BACKGROUND
A. The Parties

Plaintiff, PharmAthene, a Delaware corpora-
tion, has its principal place of business in Annapol-
is, Maryland, is a biodefense company engaged in
the development and commercialization of medical
countermeasures against biological and chemical
weapons.

Defendant, SIGA, also a Delaware corporation,
has its principal place of business in New York,
New York. SIGA is a biodefense company concen-
trating on the discovery and development of oral
antiviral and antibacterial drugs to treat, prevent,
and complement vaccines for high-threat biowar-
fare agents.

B. Facts

*2 In 2004, SIGA acquired the iechnology for a
product now known as ST-246, ™! an orally ad-
ministered antiviral drug for the treatment of smali-
pox.f¥ At that time, the viability of ST-246, its
potential uses, safety, and efficacy, and the possib-
ility of its obtaining governimment approvals and be-
ing the subject of govemment supply contracts
were all unknown. There was a possibility that,
with cash, marketing, and technical knowledge,
ST—246 might become an important weapon against
smallpox and, therefore, extremely valuable. There
was also the possibility that any money or effort in-
vested in ST-246 would be for naught.

FN1. ST-246 is alternately referred to as
“SIGA-246” and “*246.”

FN2. For the most part, unless otherwise
indicated, the facts recited in this Memor-
andum Opinion are undisputed and, there-
fore, are not accompanied by citations fo
the evidentiary record. Where there is any
doubt, appropriate citations are provided.
For more backpround, see the January 16,
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2008 Memorandum Opinion in which 1
denied SIGA's motion to disiniss, Pharma-
thene, Inc. v. Siga Techs., Inc, 2008 WL
131855 (Del. Ch. Jan. 16, 2008),

By late 2005, SIGA experienced some diffi-
culties developing ST—246 and bringing it to mar-
ket. Around this time, SIGA and PharmAthene dis-
cussed a possible collaboration.™3 Through an ex-
change of oral and written communications, SIGA
and PharmAthene negotiated a framework agree-
ment for their collaboration regarding the develop-
ment and commercialization of ST-246,

FN3. Earlier, in or about December 2003,
SIGA also held discussions with PharmA-
thene concerning a potential collaboration.
SIGA had never developed or commercial-
ized a drug, while PharmAthene and its ex-
ecutives had developed and launched over
twenty five pharmaceutical products.

1. The License Agreement Term Sheet

On January 17, 2006, while SIGA and
PharmAthene were engaged in negotiations for a li-
censing agrcement, Donald Drapkin, Chairman of
SIGA's Board of Directors, called Eric Richman, a
Vice President of business development and sire-
tegic planning at PharmAthene. In their conversa-
tion, Drapkin told Richman that the terms of
PharmAthene's proposal for the licensing agree-
ment term sheet were very close but that two
changes were necessary “and if those changes are
okay with [PharmAthene's] side, we have a final
term sheet.” ™! The two changes were made and
Richman concluded that a deal had been reached:
“My understanding is that at that point we were fin-
ished. Assuming we were okay with the two
changes and our Board approved it, we had a deal.
The terms were not going to change, those terms
were the terins and that was—that was our deal.” P45

FN4. Pl's Oppn Mem. (“POM”™} App. Vol.
10 - Ex. 126, Dep. of Eric Richman
(“Richman Dep.”) 64-65. Similarly, De-
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fendant's opening and reply memoranda
are referred to as “DOM” and “DRM,” re-
spectively.

FN5. Id. at 69.

On January 26, 2006, the parties memorialized
their agreement to collaborate in a two page docu-
ment entitled “SiGA/PharmAthene Partnership,” re-
ferred to in the Complaint as the “License Agree-
ment Term Sheet” or LATS.™* The LATS de-
scribes the parties’ objective as: “To establish a
partnership to further develop & commercialize
SIGA-246 for the treatment of Smallpox and ortho-
pox related infections and to develop other ortho-
pox virus therapeutics.” ™ The LATS also sets
forth terms relating to, among other things, patents
covered, licenses, license fees, and royalties. The
LATS is not signed and contains a legend in the
footer of each page that states “Non Binding Terms.”

FN6. The LATS is in the form of a table
that includes the following headings: ob-
jective, fields, products, territory, patents,
know-how, materials, licenses, R & D
committee, license fee, deferred lcense
fee, milestones, and royalties. Aff. of Sean
M. Brennecke in Supp. of Mot for Summ.
I (“Brennecke Aff.”) Ex. F, the LATS.

IN7. LATS at 1.

2. Letter of Intent and Annexed Merger Term
Sheet

As the parties' collaboration continued, SIGA
suggested to PharmAthene that the companies con-
sider a merger. Before beginning merger talks,
however, the PharmAthene Board of Directors
wanted to be sure that PharmAthene “ended up with
the product either through the license or through the
merger.” "™ According to PharmAthene, the dis-
cussions progressed as follows. In a negotiating
session on February 22, 2006 at Drapkin's office,
PharmAthene's representatives pushed for a definit-
ive licensing agreement. Drapkin, however, objec-
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ted to spending money on “a bunch of lawyers to sit
around to work on a License Agreement that will
never be used.” ™ Rather, “what he suggested
was to attach the Term Sheet [ie., the LATS] to the
License Agreement [ie. the Merger Term Sheet],
and he diciated language to our attorney that would
be as he said, just as good.” ™! PharmAthene
pushed back, seeking a definitive agreement, but
Drapkin insisted nothing more was needed: © ‘We
discussed the fact that we had to have a Term
Sheet—excuse me, we had to have a license to 246
or a merger. And Donald [Drapkin] at this meeting
guaranteed that we had an agreement.” “ ™! Fur-
thermore, at a March 3, 2006 meeting, again at
Drapkin's office, Drapkin reiterated his comments
regarding the enforceable nature of the LATS:
“[Don't worry you're going to get the license or
you're going to get a merger.... You've got the Term
Sheet, it's attached to the thing and this is as good
as a definitive agreement.” ™'? Taking Drapkin at
his word ™* that the parties already had agreed
on the essential terms of a license agreement if the
merger talks fell through, PharmAthene continued
to negotiate a merger letter of intent.

FN8. Richman Dep. 114.
FN9. Id. at 163.
FN10. 1d. 163-64.

FN11. POM App. Vol. 10 Ex. 127, Dep. of
David Wright, President and CEO of
PharmAthene, 103-04.

FN12.1d at 143, 145.

FN13. Drapkin made statements on at least
three occasions that PharmAthene con-
tends led it to believe that an agreement
had been concluded: In the January 17,
2010 telephone conversation Drapkin had
with Richman mentioned supra and the
February 22 and March 3, 2010 meetings.

*3 On or about March 9, 2006, the parties
signed a Letter of Intent (*T.OI") with an annexed
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Merger Term Sheet (*MTS”) The LOI stated
that it was not an offer to complete a merger, but
rather an “indication of [the parties'] intention to
consummate” a merger between SIGA and
PharmAthene.™ 5 In the LOI, the parties agreed
to “negotiate in good faith” and “use their best ef-
forts” to execute a definitive merger agreement.

FN14. See Brennecke Aff. Ex. I, the LOI
and MTS.

FN15. LOTI at 1.

The MTS for the merger of PharmAthene into
SIGA contained clauses concerning, among other
things: tax treatment, consideration, bridge finan-
cing, license agreement, financing, and its binding
nature. According to the MTS, upon any termina-
tion of it or a definitive merger agreement, the
parties agreed to negotiate in good faith the terms
of a definitive License Agreement in accordance
with the terms set forth in the LATS.™¢ The
MTS also provides that, with the exception of the
Fiduciary Out, Expenses, and Exclusivity sections,
it “is non-binding and only an expression of interest
and is subject in its entirety to the negotiation and
execution of a definitive Merger Agreement.” ¥¥!7

FN16. MTS at 4.
FN17. id. at 6.

3. The Bridge Loan Agreement

In March 2006, SIGA required capital and
PharmAthene agreed to provide it. On March 20,
2006, the parties entered into a Bridge Note Pur-
chase Agreement, referred to in the Complaint as
the Bridge Loan Agreement, pursuant to which
PharmAthene loaned SIGA $3 million. The Bridge
Loan Agreement provided that the $3 miilion
would be used for “(i) expenses directly related to
the development of SIGA 246, (ii) expenses relat-
ing to the Merger and (iii) corporate overhead.”
™18 PharmAthene contends that it made the
bridge loan in reliance on the parties’ agreements
for a continuing relationship with respect to
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ST—246, whether the relationship ultimately took
the form of a merger under a merger agreement or a
license agreement in accordance with the LATS.

FN18. Brennecke Aff. Ex. I, the Bridge
Loan Agreement, § 2.6,

The Bridge Loan Agreement explicitly recog-
nized, however, the possibility that the parties ulti-
mately might not agree on either a merger or a li-
cense agreement. Specifically, section 2.3 provides
that:

Upon any termination of the Merger Term Sheet
..., termination of the Definitive Agreement relat-
ing to the Merger, or if a Definitive Agreement is
not executed ..., SIGA and PharmAthene will ne-
gotiate in good faith with the intention of execut-
ing a definitive License Agreement in accordance
with the terms set forth in the License Agreement
Term Sheet attached as Exhibit C and [SIGA]
agrees for a period of 90 days during which the
definitive license agreement is under negotiation,
it shall not, directly or indirectly, initiate discus-
sions or engage in negotiations with any corpora-
tion, partnership, person or other entity or group
concerning any Competing Transaction without
the prior written consent of the other party or no-
tice from the other party that it desires to termin-
ate discussions hereunder.™!?

FN15. 14 § 2.3,

The Bridge Loan Agreement further states:
“This Agreement and the purchase documents and
the rights and obligations of the parties under this
Agreement and the purchase documents shall be
governed by, and construed and interpreted in ac-
cordance with, the laws of the State of New York,
without regard to principles of conflicts of laws.” F¥20

FN20. /4. § 7.11 (emphasis omitted).

*4 PharmAthene adduced evidence that in ad-
dition to providing financing to SIGA and pursuant
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to its contractual obligations t0 work cooperatively
to develop, secure approval for, and market
8T-246, it provided assistance to SIGA with regard
to “regulatory activities, quality assurance, quality
control, business development activities, gover-
ment affairs and policy activities.” ™2' The evid-
ence also supports a reasonable inference that
PharmAthene provided such technical support and
that it entered into the Bridge Loan Agreement to
provide financial support only under the assump-
tion that it would end up with control of ST-246.
As Richman stated, “[in]y understanding is that
there never would have been a bridge loan if there
wasn't some mechanism in place that guaranteed
PharmAthene rights to the product. Whether it was
the License Apgreement or the merger, it was one or
the other.” N2

FN21. Richman Dep. §9.
FN22. 1d at 215,

4. The Merger Agreement

Subsequently, SIGA and PharmAthene negoti-
ated and agreed on the terms of a merger agree-
ment. During these negotiations, SIGA represented
to PharmAthene that the merger was a sound busi-
ness decision becanse SIGA had reviewed the facts
and concluded that the depth, experience, and di-
versity of PharmAthene's management could assist
in bringing ST-246 to market and that PharmA-
thene had a broad investment base and experience
in raising substantial amounts of capital which
would provide an immediate value to SIGA and its
sharcholders. On June 8, 2006, the parties executed
the Merger Agreement. Similar to § 2.3 of the
Bridge Loan Agreement, § 123 of the Merger
Agreement provides:

Upon any termination of this Agreement, SIGA
and Pharmathene will negotiate in good faith
with the intention of executing a definitive Li-
cense Agreement in accordance with the terms set
forth in the License Agreement Term Sheet at-
tached as Exhibit H and SIGA agrees for a peri-
od of 90 days during which the definitive license

Page 6 of 16

Page 5

agreement is under negotiation, it shall not, dir-
ectly or indirectly, initiate discussions or engage
in negotiations with any corporation, partnership,
person or other entity or group concerning any
Competing Transaction ... without the prior writ-
ten consent of Pharmathene or notice from
Pharmathene that it desires to terminate discus-
sions hereunder, N2

FN23. Bremnecke Aff. Ex. K, the Merger
Agreement, § 12.3.

Section 13.3, the further action clause,
provides: “Each of the parties hereto shall use such
party's best efforts to take such actions as may be
necessary or reasonably requested by the other
parties hereto to carry out and consummate the
transactions contemplated by this Agreement.”
™24 Fyrther, under § 12.4, the good faith and best
efforts provisions of the Merger Agreement, set
forth in §§ 12.3 and 13.3, survive its termination.
Additionally, § 13.5 states that the Merger Agree-
ment shall be governed by Delaware law. The Mer-
ger Agreement, however, also included a provision
that if the transaction did not close by September
30, 2006, either party could terminate the deal.

FN24, Id § 13.3.

5. Events following the Merger Agreement

*5 After entering into the Merger Agreement,
PharmAthene and SIGA continued to work together
to develop ST-246 throughout the summer of 2006.
In the meantime, ST-246 began to achieve several
significant success thresholds. For example, at or
about this time, the parties learned the clinical trials
of 8T-246 showed signs of great success and would
demonstrate 100% protection against smallpox in
primates, even when administered after exposure.
According to PharmAthene, its capital coniribu-
tions, management, know-how, collaborative ef-
forts on behalf of ST-246, and fulfillment of its
contractual undertakings greatly contributed to this
success of ST-246. As the September 30, 2006
deadline approached, PharmAthene sent SIGA a
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letter requesting an extension, but SIGA never re-
sponded.

On October 4, 2006, SIGA sent PharmAthene a
notice terminating the Merger Agreement on the
ground that the September 30 deadline had passed.
Between October 6 and October 12, 2006, PharmA-
thene attempted to contact SIGA regarding the
LATS and the parties' ongoing relationships, but re-
ceived no response. On October 12, PharmAthene
sent to SIGA for execution a definitive License
Agreement, generally in accordance with the terms
of the LATS. On October 13, 2006, SIGA respon-
ded that it would review the draft by October 16
and get back to PharmAthene.

On October 18, 2006, SIGA publicly an-
nounced the results of its clinical trials showing
that ST-246 “completely prevents smallpox disease
in [a] preliminary primate trial” even when admin-
istered after exposure™™ SIGA's stock soared.
The next day, SIGA informed PharmAthene that it
had obtained an additional $9 miilion of capital in a
private placement and wished to pay back the
Bridge Loan.

FN25. POM App. Vol. 9 Ex. 96, Oct. 18,
2006 SIGA Press Release.

As to PharmAthene's requests for action on the
License Agreement, SIGA proposed the parties
meet on November 6, 2006 to engage in a “robust
discussion.” ¢ When they met, SIGA stated
that it did not consider the LATS binding and that
the terms reflected in that document no longer were
acceptable. PharmAthene disagreed. Next, SIGA
proposed to present and PharmAthene agreed to
consider a formal partnership proposal.

FN26. POM App. Vol. 4 Ex. 69, E-mail
from Nicholas Coch to Elliot Olstein.

On November 21, 2006, SIGA forwarded to
PharmAthene a 102-page document, entitled
“Limited Liability Company Agreement” (the
“Draft LLC Agreement”). According to PharmA-
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thene, this document completely ignored the LATS.
For example, SIGA proposed the following changes
from the LATS to the Draft LLC Agreement: the
upfront payment from PharmAthene to SIGA re-
quired for a license of 8T-246 increased from $6
million to $100 million; the milestone payments in-
creased from $10 million to $235 million; and the
royalty percentage to be owed to SIGA doubled,
After reviewing the Drafti LLC Agreement,
PharmAthene disputed SIGA's claim that the LATS
was not binding, but offered to continue to negoti-
ate in good faith a license agreement consistent
with the terms set forth in the LATS ™7 and to
consider additional terms consistent with the LATS,

FN27. In this regard, PharmAthene offered
to make at least one significant change to
the LATS. While, in its view, it was not
obligated to consider any changes to the
LATS, PharmAthene expressed a willing-
ness to consider a 50/50 profit split instead
of a royalty. Richman Dep. 285-87.

*6 On December 12, 2006, SIGA advised
PharmAthene that further discussions about a po-
tential partnership would not be fruitful if the
parties could not meet “without preconditions” re-
lating to the LATS, the Bridge Loan Agreement,
and the Merger Agreement. PharmAthene then
commenced this action on December 20, 2006.

C. Procedural History

PharmAthene's Complaint asserts seven claims
for relief. The first four counts allege the existence
of a contract between PharmAthene and SIGA
either in the form of a license agreement in accord-
ance with the terms of the LATS or an enforceable
obligation to execute such a license agreement,
Count Cne, for example, essentially seeks specific
performance. It alleges PharmAthene offered SIGA
a “definitive license agreement” in accordance with
the LATS, the Bridge Loan Agreement, and the
Merger Apreement and secks an order directing
SIGA 1o execute that license agreement or such
other license agreement in accordance with the
terms of the referenced documents as the court dir-
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ects. Counts Two through Four also rely on the
LATS, the Bridge Loan Agreement, and the Merger
Agreement, among other things. Count Two seeks a
declaratory judgment that SIGA is obligated to ex-
ecute a license agreement as in Count One and *“is
precluded from entering into a license agreement
for SIGA-246 with any third party or otherwise ex-
ploiting the benefits of SIGA-246 developed in col-
laboration with PharmAthene.” Counts Three and
Four both sound in breach of contract and seek
damages. Count Three asserts SIGA and PharmA-
thene, through the referenced documents and their
conduct, entered into an enforceable license agree-
ment, and that SIGA breached that agreement, The
alleged breach in Count Four is of SIGA's obliga-
tion to execute a deflinitive license agreement in ac-
cordance with the LATS and other referenced docu-
ments.

As to the remaining Counts of the Complaint,
PharmAthene also seeks damages for breach of
contract in Count Five. The alleged breach,
however, is of SIGA's express duty under the
Bridge Loan Agreement and the Merger Agreement
“to negotiate in good faith towards execution of ‘a
definitive license agreement in accordance with the
terms set forth® in the [LATS]” and its duty under
the Merger Agieement to use its “best efforts ... to
carry out and consummate the transactions contem-
plated” by the Merger Agresment, which included
the execution of a definitive license agreement.
PharmAthene seeks relief in Count Six on a theory
of promissory estoppel, and in Count Seven on a
theory of unjust enrichment.

On January 16, 2008, 1 denied SIGA's motion
to dismiss the Complaint in its entirety pursuant to
Court of Chancery Rule 12(b)6) for failure to state
a claim upon which relief can be granted.

PharmAthene filed an Amended Complaint on
May 5, 2009, SIGA filed an Answer to the
Amended Complaint and Counterclaim on October
21, 2009. On March 19, 20190, SIGA moved for par-
tial summary judgment pursuant to Rule 56(c) seek-
ing to dismiss Counts One through Four of the
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Amended Complaint and to preclude recovery by
PharmAthene of any expectation damages it claims
to have suffered. This Memorandum Opinion con-
stitutes the Court's ruling on that motion.

I1. ANALYSIS
A. Standard For Summary Judgment

*7 Summary judgment may be granted where
the moving party demonstrates that there is no
genuine issue of material fact in dispute and that it
is entitled to judgment as a matter of law ™% In
the context of a summary judgment motion, “[a]
fact is material if it might affect the outcome of the
suit under the governing law,” but “it is not enough
that the nonmoving party put forward a mere scin-
tilla of evidence; there must be enough evidence
that a rational finder of fact could find some materi-
al fact that would favor the nonmoving party in a
determinative way drawing all inferences in favor
of the nonmoving party.” ™ 1 also note,
however, that the Court maintains the discretion to
deny sumunary judgment if “a more thorough devel-
opment of the record would clarify the law or its
application.” P30

FN28. Ct. Ch. R. 56(c); O'Brien v. IAC/
Interactive Corp., 2009 WL 2490845, at *4
(Del. Ch. Aug. 14, 2009).

FN29. Deloitte LLP v. Flaragan, 2009 WL
5200657, at *3 {Del. Ch. Dec. 29, 2009).

FN30. Cooke v. Oolfie, 2000 WL 710199,
at * 11 (Del. Ch. Oct. 14, 2005).

B. Is SIGA Entitled to Summary Judgment on

PharmAthene's Breach of Contract Claim?

I. Is the LATS enforceable as & contract?

In order for a coniract to be binding under
Delaware law, the contracting parties must have
agreed on all essential termsF¥!  Moreover,
where “commercial parties draft a term sheet that is
intended to serve as a template for a formal con-
tract, the law of this state, in general, prevents the
enforcement of the term sheet as a contract if it is
subject to future negotiations because it is, by
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definition, a mere agreement to agree.” ™

FN31. Patel v. Patel, 2009 WL 427977, at
*31 (Del.Super.Feb.20, 2009); see also In-
tellisource Gp., Inc. v. Williams, 1999 WL
615114, at *4 (D.Del. Aug. 1l, 1999)
(“there can be no contract when an essen-
tial term is missing”). Various cases refer
to “material terms” rather than “essential
terms.” See, eg., Imt'l FEguity Capital
Growth Fund, LP. v Clegg, 1997 WL
208955, at *9 n. 3 (Del. Ch. Apr. 22, 1997)
(“Delaware law ... require[s] the parties to
have reached apreement on all material
terms before an ‘agreement to agree’ will
be enforced.”™); Ramone v. Lang, 2006 WL
905347, at *10 (Del. Ch. Apr. 3, 20006).
For purposes of this opinion, 1 will treat
the standard as requiring agreement on all
essential terms and assume that “essential”
and “material” are synonymous.

FN32. Certainteed Corp. v. Celotex Corp.,
2005 WL 217032, at *14 (Del. Ch. Jan, 24,
2005).

a. For purposes of SIGA's motion, I assume the

parties intended the LATS ¢to he binding

Counts Ome through Four of the Amended
Complaint are premised on the notion that the
parties came to agreement on an enforceable licens-
mg agreement. A dispute over the enforceability of
a term sheet or memorandum of understanding typ-
ically involves two questions: (1) whether the
parties intended to be bound by the document; and
(2) whether the document contains all the essential
terms of an agreement.™** SIGA has admitted for
purposes of its motion for summary judgment only
that the parties intended the LATS as it was at
tached to the MTS, the Merger Agreement, and the
Bridge Loan Agreement to be a binding agreement.
¥4 Moreover, the evidence submitted by
PharmAthene in opposition to SIGA's motion sup-
ports a reasonable inference that the negotiators for
the parties subjectively believed that the LATS re-
flected their agreement on all essential terms of a li-
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cense agreement, if it became necessary to proceed
by way of a license rather than a merger, Therefore,
I start with the premise that both parties intended to
be bound by the LATS and that they believed it
dealt with all essential terms. SIGA argues,
however, that whether “the parties intended to be
bound to certain ferms or to a purported agreement
is mot in any way determinative as to whether the
alleged agreement nonetheless is unenforceable be-
cause it lacks essential terms,” FN3

FN33. See, eg., Hindes v. Wilm. Foetry
Socy, 138 AZ2d 501, 502-04 (Del
Ch.1958); SDK Invs., Inc. v. O, 1996 WL
69402, at *7, 11 (E.D.Pa. Feb. 15, 1996).

FN34. Transcript of July 22, 2010 hearing
on SIGA's motion for partial summary
judgment (“Tr.*) at 5, 13.

FN35. DRM 10.

In support of its position, SIGA relies on cases
that have held that even if a court finds {or the
parties admit) that the parties intended to be bound
by an agreement, a court still may find such an
agreement to be unenforceable because it lacks es-
sential terms.™¥* In SDK, for example, the de-
fendant “{did] not deny thai he intended to be
bound by the terms of the May 26 Letter Agree-
ment.” Nevertheless, the court concluded that the
agreement was unenforceable because the parties
had not reached agreement on all essential terms. In
particular, the parties' letter agreement stated that
“the parties agree to purchase equity in the new
corporation on ‘mutually agreeabie’ terms,” which
the court deemed merely an agreement to agree.
37 The facts of this case, however, are less clear
cut and required a more nuanced analysis,

FN36. See SDK Invs., Inc. v. On, 1996 WL
69402, at *7, 11; Hindes, 138 A24d at
502-04.

FN37. 50K, 1996 WL 69402, at *7.

b. Does the LATS contain all essential terins?
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*8 SIGA argues that when viewed objectively,
the LATS does not constitute an enforceable licens-
ing agreement because there are material ferms
missing and it does not, therefore, reflect agreement
on all “essential” terms. In Loppert v. WindsorTech,
Fac.,"™* Chancellor Chandler stated the test for
determining whether all essential terms have been
agreed upon as follows:

FN38. 865 A.2d 1282 (Del. Ch.2004).

[W]hether a reasonable negotiator in the position
of one asserting the existence of a contract would
have concluded, in that setting, that the agree-
ment reached constituted agreement on all of the
terms that the parties themselves regarded as es-
sential and thus that the agreement concluded the
negotiations..,. ™

FN39. Lopper:, 865 A2d 1282 (citing
Leeds v. First Allied Conn. Corp., 521
A.2d 1095, 1097 (Del. Ch.1986)).

In Loppert, the court had to decide whether the
parties, David Loppert and WindsorTech, Inc., had
reached a binding settlement agreement. Wind-
sorTech's counsel made a settlement proposal and
Loppert's counsel said it was acceptable except for
a provision regarding the size and exercise price of
a stock options grant. Counsel for both sides nego-
tiated this point further and eventually reached
agreement, Loppert's counsel said “we have a deal”
to which WindsorTech's counsel said “good-i'll
[sic] let the company know.” ™% The question
presented to the court was whether the terms of the
parties' apparent oral agreement constituted an
agreement on all essential terms.

FN40. Id. at 1285.

Using the test delineated above, the court found
that a reasonable negotiator would not mterpret the
parties' dialogue in a manner other than as creating
an enforceable agreement, even though the parties
had not agreed on particular draft language, includ-
ing certain “boilerplate” terms.F™' The Loppert
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case, therefore, supports PharmAthene's position
that parties can enter into an enforceable agree-
ment, even if certain details are subject to future
negotiations, so long as the parties have agreed on
all essential terms.

FN41. Id. at 1289.

Another case that applies the same test as Lop-
pert is Parker—Hannifin Corp. v. Schlegel Electron-
ic Materials, Inc. ™2 The dispute in Parker arose
out of settlement negotiations between Park-
er-Hannifin and Schlegel Materials over alleged
patent infringements. The parties had come to
agreement on all but two critical issues: Schlegel's
concerns about potential future litigation and mon-
etary compensation. ™ Parker made what the
court found to be a settlement offer as to these
terms, which Schlegel then accepted. ™ Parker
took further actions consistent with an agreement
having been reached, such as sending an e-mail
confirmation of Schlegel's oral acceptance. Later,
however, Parker reversed field and denied the exist-
ence of an enforceable agreement because its letter
proposal did not contain certain allegedly essential
terms, such as the territorial scope of the license
and representations and warranties.™* But, the
court rejected Parker's argument that these were
“essential” terms because either they were not in-
cluded in Parker's initial draft of the licensing or
settlement agreement or, when rejected by Schlegel
on the first review, were not resuggested by Parker.
T™Ns6 The court found that if these items had been
so immportant, Parker would have raised them at an
earlier stage of negotiations.

FN42. 589 F.Supp.2d 457 (D.Del.2008}).
FN43. Id. at 463.

FN44.1d.

FN45. Id.

FN46. /d.

*Q Similar to the facts in Paerker, PharmAthene
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has produced evidence, namely, the testimony of
Richman, which, viewed in a light favorable to
PharmAthene, shows that only two terms of the
LATS remained to be negotiated in January 2006.
¥N4? Ag in Parker, Drapkin appears to have made
an offer, which PharmAthene then accepted. It
would be reasonable, therefore, to conclude that the
parties had reached agreement on all essential terms
as of late January 2006 and all that remained to be
negotiated were certain boilerplate items.

FN47. Richman Dep. 64-65.

Admittedly, the fact that the LATS was not
signed and contains a legend on each page stating
“Non Binding Terms,” supports a contrary infer-
ence that the LATS was not intended to be binding
in January 2006 and did not contain all the essential
terms of an agreement. PharmAthene's claims,
however, do not rest solely upon the LATS as a
freestanding document as it existed in or around
January 2006. The fact that the LATS was attached
to the MTS, the Merger Agreement, and the Bridge
Loan Agreement, together with the negotiating his-
tory alleged by PharmAthene in terms of the com-
munications between one or more of its representat-
ives and Drapkin provide ample support for an in-
ference that the parties believed the LATS con-
tained all the essential elements of a licensing
agreement.

Under the Loppert test as applied in that case
and in Parker, PharmAthene has a plausible claim
that both parties believed their negotiations had res-
ulted in an agreement as to all essential terms.
PharmAthene has presented evidence, perhaps most
notably the statements alleged to have been made
by Drapkin discussed supra, from which a reason-
able negotiator plausibly could conclude that the
negotiations had resolved all essential terms.

By contrast, SIGA argues that both expert testi-
mony and case law establish that the LATS lacked
several essential terms because certain provisions
omitted from the LATS are objectively material.
For example, SIGA relies on the testimony of its li-
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censing expert, Norman A. Jacobs, who opined that
“there are significant open and material terms miss-
ing from the Janvary 26 Term Sheet.” ™% The es-
sential terms missing according to Jacobs include:
(1) minimom annual funding obligations by
PharmAthene for research and development, clinic-
al work, and post-approval sales and marketing; (2)
the structure, autherity, and composition of com-
mittees, including the R & D committee and any
commitiees needed to oversee regulatory, clinical,
and other commercial issues essential to the drug's
success; (3) financial incentives and penalties for
the commercialization program; (4) ownership and
licensing of new technology; (5) dispute resolution;
and (6) designation of governing law.F¥4¢

FN48. Brennecke Aff. Ex. Y, Expert Re-
port of Norman A. Jacobs, § 5 .9.

FN49. SIGA argues in the alternative that
the so-called licensing agreement was in-
tended to be a partnership agreement. If
viewed as a partnership agreement, SIGA
argues that the LATS similarly fails be-
canse it does not include a number of ma-
terial business and financial provisions de-
fining the siructure of a partnership, in-
cluding: (1) assets or funds to be contrib-
uted to the partnership by each partner; (2)
valuation of SIGA technology to be con-
tributed; (3) initial ownership percentages
for each pariner; (4) the partnership's man-
agement structure; and (5) the conditions
for and consequences of termination or dis-
solution of the partnership. Id Because
genuine issues of material fact exist as to
whether the parties intended to enter inio a
partnership agreement, as opposed to a li-
censing agreement, these aspects of SIGA's
argument cannot be decided on summary
judgment.

SIGA primarily relies on the testimony of Jac-
obs, but also references the testimony of PharmA-
thene's licensing expert, Mark G. Edwards, who ac-
knowledged that “[t}here are terms that ome typic-
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ally finds in fully delineated sponsored develop-
ment agreement[s] that are missing from this
[LATS],” including provisions concerning govern-
ing law, dispute resolution mechanisms, right to li-
cense, and a number of more functional definitions.
™30 Edwards' acknowledgement that the term
sheet may be less robust than a fully integrated
agreement, however, does not mean that essential
terms were omitted. Indeed, Edwards effectively
opined that the LATS contains sufficient details to
constitute a binding agreement. Referring to his re-
view of publicly available information regarding a
number of licensing term sheets, Edwards stated:

FN30. Brennecke Aff. Ex. Z, Dep. of Mark
G. Edwards, at 265--66.

*10 Three such instances with similar levels of
detail as the LATS are available in the appendix
to this report. It is my opinion that the content of
the LATS is normal and customary for a material
agreement between two parties in the biotechno-
logy and pharmaceutical industries, /¥

FN51. POM App. Vol. 5 Ex. 80, Edwards'
Expert Report, at 17 n. 11.

Thus, there is conflicting expert testimony on
this issue that presents either a question of fact or a
mixed question of fact and law.

Finally, SIGA cites cases that hold certain pro-
visions to be material, such that their omission
would render a putative agreement unenforceable.
According to SIGA, therefore, some of the terms
omitted from the LATS are essential terms as a
matter of law.™2 For example, SIGA relies on
L-7 Designs, in which the court held that “annual
guaranteed minimum royalties ... and the amount to
be spent on marketing support”™ were material
terms.M™ -7 Designs and other cases cited by
SIGA support the proposition that the omission of
certain terms may render a licensing agreement un-
enforceable based on the particular facts and cir-
cumstances of a given case. 1 do not read those
cases, however, as holding that the referenced terms
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are essential to every licensing agreement. Ulti-
mately, SIGA may be able to prove that one or
more of the provisions omitted from the LATS
were essential to the parties' licensing agreement.
Nevertheless, 1 find that it also is plausible that
PharmAthene will be able to prove at trial that the
LATS does reflect an agreement on all essential
terms.

FN52. See, eg., L-7 Designs, Inc. v. Old
Navy, LLC, 2010 WL 157494 (SD.NY.
Jan. 21, 201Q); Liberio v. D.F. Stauffer
Biscuit Co., 441 F.3d 318, 324 (5th
Cir.2006) (purported agreement held unen-
forceable because it lacked all essential
terms of a license agreement including “the
grounds for its renewal or termination™).

IN53. L-7 Designs, 2010 WL 157494, at *7.

C. Is the LATS Sufficiently Definite to Warrant
the Remedy of Specific Performance?

SIGA also secks partial summary judgment as
to Count Ome to the extent it seeks specific per-
formance. SIGA argues that specific performance is
inappropriate here because the parties did not enter
an enforceable agreement with terms definite
enough to allow the Court to devise a clearly articu-
lated specific performance order. As SIGA notes,
“[ulnder Delaware law, a party seeking the equit-
able remedy of specific performance must prove the
existence and terms of an enforceable contract by
clear and convincing evidence.” ™3 Where es-
sential terms are lacking, “a court is not permitted
to insert its own judgment and terms” as “it is a
fundamental principle of equity that the remedy of
specific performance will only be granted as to an
agreement which is clear and definite and as to
which there is no need to ask the court to supply es-
sential terms.”™ FN55

FN54. See Min. Inveo of RS4A Neo. 7, Inc. v.
Midwest Wireless Hldgs., 902 A2d 786,
793 (Del. Ch.2006).
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FN55. Ligquer Exch, Inc. v. Tsaganos,
2004 WL 2694912, at *2 (Del. Ch. Nov.
16, 2004),

As with the issue of whether the LATS consti-
tuted a binding and enforceable contract, discussed
supra Part IL.B. 1.b, the question of whether the
remedy of specific performance is available to
PharmAthene also turns on whether the LATS con-
tained all essential elements. Moreover, to obtain
specific performance, PharmAthene must prove the
existence of an agreement on all essential terms by
the higher standard of clear and convincing evid-
ence. Nevertheless, 1 am not convinced that
PharmAthene will be unable, as a matter of law, to
prove that it reached agreement with SIGA on all
essential terms of a licensing agreement that is suf-
ficiently definite to be specifically enforced.

*11 This conclusion is supported by the well-
accepted maxim of this Court's equity jurisdiction
that equity will not suffer a wrong without a rem-
edy. ™% PharmAthene has adduced sufficient
facts to support one or more of its claims that SIGA
breached its agreement with PharmAthene as it re-
lated to the contemplated licensing agreement. Yet,
even if PharmAthene prevails on the merits of those
claims, it will be challenging, due to the nature of
the business involved here, to formulate an appro-
priate remedy. In these circumstances, I consider it
prudent and in the interest of justice to defer decid-
ing the issue of specific performance until the legal
and factual record has been fuily developed at trial.
P37 Therefore, 1 deny SIGA's motion for partial
summary judgment as to Count One.

FN56. Agestine v, Hicks, 2004 WL
443987, at *7 (Del. Ch. Mar. 11, 2004).

FN57. See Cooke v. Oolie, 2000 WL
710199, at * 11 (Del. Ch. Oct. 14, 2005).

D. Are Estimates of Expectation Damages Too
Speculative?
1. Can PharmAthene meet the threshold of reas-
onable certainty?
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Under Delaware law, a plaintiff can only re-
cover those damages which can be proven with
reasonable certainty.™*¥ Moreover, “[nJo recov-
ery can be had for loss of profits which are determ-
ined to be uncertain, contingent, conjectural or
speculative.” ™ Delaware courts also have
noted how difficult it is to accurately predict dam-
ages related 10 a new business with an unproven
technology./™® Lastly, damnages “are to be meas-
ured as of the time of the breach.” ™!

FN58. See, eg, Chemipal Lid v
Slim—Fast Nuwwritional Foods Intl, Inc.,
350 F.Supp.2d 582, 597 (D.Del.2004) (“It
is clear that, in order o recover profits lost
by defendant's breach of contract, the
plaintiff must lay a basis for a reasonable
estimate of his loss.... Speculative damages
are not recoverable™),

FN59.  Callahan v, Rafail, 2001 WL
283012, at *1 {Del.Super Mar.16, 2001).

FN60. Amavsing Techs. Corp. v. Cyberair
Commc'ns, Inc, 2004 WL 1192602, ai
*4-5 (Del. Ch. May 28, 2004).

FN61. Comrie v. Enterasys Networks, Inc.,
837 A2d 1, 17 (Del. Ch.2003); Scuilly v.
US. Wats, Inc, 238 F2d 497, 512 (3d
Ci1r.2001) (noting “general breach of con-
tract rule” that damages are measured as of
the “date of breach™).

The primary damages theory advanced by
PharmAthene is based on its expectation damages,
which is the amount of money it would take to put
the promisee, PharmAthene, in the same position it
would occupy if the promisor had performed the
contract.F2  SIGA contends that expectation
damages are too speculative in the context of this
case. It arpues that future profits for new pharina-
ceuticals, in general, are speculative because of the
risky nature of the drug development process.Fhe3
SIGA further asserts that estimates of any expecta-
tion damages suffered by PharmAthene with re-
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spect to ST-246 are particularly unreliable because
they involve a number of unique uncertainties relat-
ing to the approval process and potential market
size for this drug, ™5

FN62. See Duncan v, Therarx, 775 A.2d
1019, 1022 (Del.2001),

FN63. DRM 21.

FN64. SIGA also contends that there are a
number of potential flaws with the Basis [
estimate of PharmAthene's expectation
damages by PharmAthene's damages ex-
pert, Jeffrey Baliban, that make it unreas-
onably speculative. Among others, SIGA
raises a number of legitimate concerns
with Baliban's analysis such as: (1) al-
though the Biomedical Advanced Research

and Development Authority ("“BARDA”) is’

empowered to acquire drugs prior to FDA
approval, the legislation creating BARDA
was less than a day old and a request for
proposal for procursment of a smallpox an-
tiviral was still years away when the lepis-
lation was enacted; (2) predictive models
for regulatory success are difficult to come
by for ST-246 both because there are no
other treatments for smallpox to compare it
to and very few drugs have been approved
under the Animal Efficacy Rule; and (3)
Baliban's analysis relies in large part upon
SIGA's own estimates, which may be im-
permissible.

Addressing complex issues like this on a piece-
meal basis is often problematic. As SIGA's motion
only requests partial summary judgment, there will
be a trial whether or not I grant the motion. In addi-
tion, whether or not T grant the damages aspect of
SIGA's motion, the liability phase of the trial is un-
likely to be any different. Count V of the Com-
plaint, for example, is not subject to SIGA's mo-
tion; it seeks damages for breach of SIGA's con-
tractual duty “to negotiate in good faith towards the
execution of ‘a definitive license agreement in ac-
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cordance with the terms set forth’ in the [LATS].”
With the possible exception of the expert testimony
on the nature of the terms omitted from the LATS,
the evidence relevant to Count V is likely to be vir-
tually identical as to that relevant to Counts Omne
through Four. The only portion of the tral that
might be shortened to any appreciable extent by
granting summary judgment relates to damages, but
I expect at least some of the information and evid-
ence regarding expectation damages 1o continue to
be relevant in any case, This action is scheduled for
an cight-day trial in early January 2011. T would not
expect the trial time to be reduced by much more
than a single day if this Court granted partial sum-
mary judgment in SIGA's favor on expectation
damages.

*12 At the same time, the amount at stake in
this litigation arguably reaches into the hundreds of
millions of dollars, if not higher. If [ were to grant
SIGA's motion for summary judgment as to expect-
ation damages, the Court would be beset at tral
with needless and wasteful arguments about the rel-
evance and admissibility of the damages evidence.
NG5 In this regard, [ note that PharmAthene cred-
ibly alleges that it bargained for and obtained an
agreement under which it would control the
ST-246 product no matter whether the parties
merged or executed a licensing agreement. If I were
to accept SIGA's arguments that expeclation dain-
ages are unrecoverable here as a matter of law,
SIGA would seek to limit PharmAthene to its reli-
ance damages {ie, reimbursement for its out-
of-pocket expenses—two to three orders of mag-
nitude less than expectation damages).

FN65. Tr. at 16-17,

A similar situation exists as to PharmAthene's
unjust enrichment claim (Count Seven). Because
ST-246 has not vet come to market, and thus hay
generated no revenue, PharmAthene will have diffi-
culty quantifying the amount of any monetary bene-
fit it claims SIGA obtained improperly. The evid-
ence plausibly indicates, however, that ST-246 is
likely to be an extremely valuable drug product
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with a huge market. Yet, under SIGA's apparent di-
vide and conquer strategy, it hopes to exclude most,
if not all, evidence of market potential through its
motion for partial summary judgment on expecta-
tion damages and relegate PharmAthene to a relat-
ively insignificant monetary award, even if
PharmAthene succeeds in proving its claims under
Counts Five through Seven of the Complaint. In
that case, PharmAthene might prove that it effect-
ively bargained for and obtained an agreement un-
der which it reascmably would have expected to
control the ST-246 product, but still receive no
rights in the product or any meaningful monetary
substitute, while SIGA enjoys all the upside associ-
ated with the potential benefits of commercially ex-
ploiting §T—-2446 in the future.

When all of the evidence is in and the argu-
ments are completed, SIGA's position may be vin-
dicated. Until then, I consider it important that the
Court have available to it all potentially relevant
evidence on the question of an appropriate remedy,
which may include some form of expectation dam-
ages or related relief.

While SIGA has referred to a number of cases
that hold expectation damages in the context of
drug development to be speculative, none is from
Delaware, ™% To some degree, therefore, this is
an unsettled area of Delaware law. In addition, the
drug product at issue here is rather unique. ST-246
may be used to treat smallpox In the context of a bi-
oterrorist incident. For that reason, it is subject to
different rules than most drug products and may be
sold to the United States government, for example,
even before it has received FDA approval. There-
fore, although PharmAthene must overcome signi-
ficant hurdles to prove expectation damages with
reasonable certainty, I am not convinced that these
challenges are insurmountable, This Court has dis-
cretion to deny summary judgment if “more thor-
ough development of the record would clarify the
law or its application.” 47 Based on that prin-
ciple and the evidence presented to date, T find that
summary judgment is not warranted on the issue of
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expectation damages.

FN66. See, e.g., Alphamed Pharms. Corp.
v. Arriva Pharms., Inc, 432 F.Supp2d
1319, 1323 n. 3, 1346 n. 43 (S.D.Fla.2006)
o Pharmanetics, Inc. v. Aventis Pharms.,
e, 2005 WL 0000369, at *12-13
(ED.N.C. May 4, 2005); Aronowitz v
Health-Chem Corp., 513 F.3d 1229, 1239
(11th Cir.2008).

EN67. Cooke v. Oolie, 2000 WL 710199,
at * 11 (Del. Ch. Oct. 14, 2005).

2. Can damages be based on information not
knowable as of the time of the breach?

*13 It is well-settled under Delaware law that
expectation damages are to be measured as of the
date of the breach."M8 SIGA contends, therefore,
that any information relating to evenis that occurred
after its alleged breach in 2006 should be inadmiss-
ible. In response, PharmAthene disputes that pro-
position and argues that, under some circumstances,
courts have allowed the admission of ex post evid-
ence for purposes of calcylating damages /M

FN68. Comrie v. Enterasys Networks, Inc.,
837 A.2d 1, 17 (Del. Ch.2003).

FN69. Comrie, 837 A.2d at 17 (“the court
may consider events that took place after
[the date of the breach] to aid in its de-
termination of the proper expectations as
of the date of breach™).

The case law suggests that courts must be cir-
cumspect about considering events that occurred
after an alleged breach for purposes of calculating
expectation damages. Nevertheless, in limited cit-
cumstances, it is appropriate to do so. Based on the
record created in connection with SIGA's motion
for partial summary judgment, [ conclude that
PharmAthene may be able to show that post-breach
information is relevant to determining an appropri-
ate damages award or other form of relief. ™™
Moreover, as previously noted, based on the likely
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difficulties of fashioning a potential remedy in this
case, the Court is better served by retaining the
flexibility to consider all potentially relevant evid-
ence, including evidence regarding what has oc-
curred since the alleged breach.

FN70. Baliban's Basis II estimate of the
damages suffered by FPharmAthene is
based on mformation known to the parties
as of November 2009, approximately three
years after the alleged breach. The addi-
ticnal information known to the parties by
2009, which Baliban's analysis relies upon,
includes various milestones reached in the
development of ST-246 as well as further
definitive information provided by the U.S.
government relating to the acquisition of a
smallpox antiviral. Indeed, SIGA's argu-
ment that estimates of expectation dam-
ages suffered by PharmAthene are of a
speculative nature is bolstered by the ex-
ceedingly large variation of about $600
million between Baliban's initial Basis II
estimates and his supplemental Basis IT es-
timates, which relied on data known to the
parties as of April 15, 2010. Notwithstand-
ing SIGA's contention that all events
which occwred after its alleged breach in
2006 are inadmissible per se, many of the
factors that applied to my preliminary re-
view of Baliban's Basis I damages estimate
also apply to his Basis I estimate as well.
The regulatory approval process and the
prospects of a government purchase remain
clouded, but I do not consider it advisable
to attempt to exclude all post-breach evid-
ence pertaining to damages by way of a
summary judgment motion, especially in a
case such as this which will be tried to the
Court and not a jury. See Brennecke Aff
Ex. X, Baliban's Report.

E. Is PharmAthene Entitled to a Patent Measure
of Damages?
Lastly, PharmAthene argues that if it had re-
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ceived an exclusive license for ST-246 in accord-
ance with the LATS, it also would have acquired
the rights to the patents covering ST-246. PharmA-
thene, therefore, suggests that the Court could
award PharmAthene royalties and a profit split as
provided for in SIGA's Draft LLC Agreement.

A patent measure of damages, however, is in-
appropriate in this breach of contract action. Such a
remedy is prescribed by statute in 35 U.S.C. § 284,
N7 which applies only in patent infringement
cases. As this is not a patent infringement case, I
see no basis to award any form of patent damages,
including a reasonable royalty.

FN71. Section 284 provides: “Upon find-
ing for the claimant the court shall award
the claimant damages adequate to com-
pensate for the infringement, but in no
event less than a reascnable royalty for the
use made of the invention by the mfringer,
together with interest and costs as fixed by
the court.” 35 U.S.C, § 284,

III. CONCLUSION
For the reasons stated, SIGA's motion for par-
tial summary judgment is denied in its entirety.

IT IS SO ORDERED.
Del.Ch.,2010,
Pharmathene, Inc. v. SIGA Technologies, Inc.
Not Reported in A.3d, 2010 WL 4813553 (Del.Ch.)

END OF DOCUMENT
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OFPINION
PARSONS, Vice Chancellor.

*1 This action arises out of a dispute between
two companies involved in the development of
pharmaceuticals. The plaintiff and the defendant
expressed mutual interest in a transaction through
which both parties would collaborate to develop a
promising drug that the defendant had acquired.
The parties previously had explored a merger and,
in light of that history, the defendant insisted that
the parties first negotiate a license agreement under
which it was certain to obtain timely financing ne-
cessary to further develop its drug. The parties then
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actively negotiated and agreed upon a term sheet
for the license agreement. Shortly thereafter, the
plaintiff suggested that the parties also explore the
possibility of a merger with the understanding that,
if it did not occur, they would proceed with the li-
cense agreement. The defendant agreed to pursue
merger discussions provided the plaintiff gave it a
bridge loan to cover its financing needs in the inter-
im. The plaintiff did provide such a loan. While the
license agreement term sheet was never signed, it
was attached as an exhibit to a later merger term
sheet, a merger agreement, and a bridge loan agree-
ment, all of which the parties did sign. Each of
these agreements expressly provided that if the
merger was not completed, the parties would nego-
tiate in good faith to execute a license agreement in
accordance with the terms of the term sheet.

As the parties worked toward closing the pro-
posed merger, the drug at issue passed a number of
key development milestones which increased its
value. After the merger failed to close within the
prescribed timeframe, the defendant terminated the
merger agreement and the parties entered a contrac-
tually-stipulated ninety-day exclusive negotiating
period regarding a license. During these negoti-
ations, the defendant proposed economic terms
vastly different than those contained in the term
sheet attached to the merger agreement and bridge
loan. The plaintiff objected to the defendant's ap-
proach and insisted that the defendant was oblig-
ated to execute a license agreement with the same
or similar terms to those contained in the term
sheet. When it became apparent that the parties had
reached an impasse, the plaintiff commenced this
action.

In its Amended Complaint, the plaintiff has as-
serted a number of claims that were the subject of
an eleven-day trial in January 2011. These claims
include: (1) that the defendant breached a binding
license agreement containing the same economic
terms as those in the term sheet attached to the mer-
ger and bridge loan agreements; (2) that the defend-
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ant breached its obligations under the merger and
bridge loan agreements 10 negotiate in good faith a
license agreement in accordance with the terms
contained in the term sheet; (3) that the defendant
promised that the plaintiff ultimately would control
the drug at issue, either through a license agreement
or merger, and that the plaintiff reasonably relied
on the defendant's promise to its detriment; and {4)
that the defendant was unjustly enriched by the cap-
ital and assistance that the plaintiff provided to the
defendant during the period in which the parties
were working toward closing the merger. The de-
fendani has counterclaimed for damages based on
its allegation that the plaintiff’ breached its obliga-
tion to negotiate in good faith by causing the de-
fendant to draft a lengthy proposed agreement that
the plaintiff knew it would not consider.

*2 For the reasons stated in this Opinion, I re-
ject the plaintiff's claim that the defendant breached
a binding license agreement, but find that the de-
fendant did breach its obligations to negotiate in
good faith and that the defendant is liable to the
plaintiff under the doctrine of promissory estoppel.
Furthermore, I reject the defendant's claim that the
plaintiff breached its obligation to negotiate in good
faith. In terms of relief, I deny the plamntiff's claims
for specific performance of a license agreement
with the terms set forth in the term sheet or, altern-
atively, for a lump sum award of its expectation
damages. I conclnde, however, that the plaintiff is
entitled to share in any profits realized from the
sale of the drug in question, after an adjustment for
the upfront payments it likely would have had to
make had the parties negotiated in good faith a li-
cense agreement in accordance with the ferms of
the term sheet. In addition, the plaintiff is entitled
to recaver from the defendant a portion of the attor-
neys' fees and expenses the plaintiff incurred in
pursuing this action.

I. BACKGROUND
A. The Parties
Plaintiff, PharmAthene, Inc. (“PharmAthene™),
a Delaware corporation with its principal place of
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business in Annapolis, Maryland, is a biodefense
company engaged in the development and commer-
cialization of medical countermeasures against bio-
logical and chemical weapons.

Defendant, SIGA Technologies, Inc. (“SIGA™),
is a Delaware corporation with its principal place of
business in New York City. SIGA is also a biode-
fense company concentrated on the discovery and
development of oral antiviral and antibacterial
drugs to treat, prevent, and complement vaccines
for high-threat biowarfare agents.

B. Facts
1. SIGA acquires ST-246

In 2004, SIGA paid $1 million and issued one
million shares of SIGA stock to ViroPharma Inc. to
acquire the technology for a product now known as
ST-246, ™' an orally administered antiviral drug
for the treatment of simnallpox.™2 At that time, the
viability of ST-246, its potential uses, safety, and
efficacy, and the possibility of its obtaining govern-
ment approvals and being the subject of govern-
ment supply contracts were all unknown. The pos-
sibility existed, however, that with the help of cash,
marketing, and technical knowledge, ST-246 might
become an important weapon against smallpox and,
therefore, exiremely valuable. There was also the
possibility that any money or effort invested in
ST-246 would be for naught.

FN1. ST-246 is alternately referred to as
“SIGA-246” and “246.”

FN2. In many cases, the facts recited in
this Opinion are undispuied and, therefore,
are not accompanied by citations to the
evidentiary record. Where there is any dis-
pute about factual findings, appropnate
citations are provided.

2. SIGA's financial capacity becomes stretched
and it approaches PharmAthene to discuss aid-
ing the development of ST-246

By late 2005, SIGA had experienced some dif-
ficulties developing ST-246 and bringing it to mar-
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ket. SIGA had invested an additional $500,000 to
develop the drug and was running out of money.
¥ Tt estimated, however, that it needed an addi-
tional mvestment of approximately $16 million to
complete the development process.™™ Further-
more, NASDAQ had threatened to de-list SIGA
shares in August 2005 and SIGA's largest share-
holder, MacAndrews & Forbes (*M & F”), was un-
willing to invest additional money. As a result,
SIGA lacked the financial wherewithal to fund de-
velopment of the drug by itself and required a sub-
stantial financial investment to bring ST-246 to
market, SIGA also had never taken a drug to market
and lacked much of the administrative infrastruc-
ture necessary to do so, including employees with
expertise in areas such as regulatory or government
affairs, quality assurance, quality control, clinical
trials, manufacturing, and business development.

FN3. Tral Transcript (“T.Tr.”) 1221-22
{Drapkin), 1373 (Konatich). In citations to
the trial transcript, where the identity of
the witness is not clear from the text, the
witness's surname is indicated parenthetic-
ally.

Because SIGA’s stock was trading at less
than $1 at the time, raising additional
equity capital would have been signific-
antly dilutive. Consequently, there was
little interest in that option.

FN4. T. Tr. 1397 (Konatich); see also JTX
180.

*3 With this as a backdrop, in late 2005 SIGA
and PharmAthene began discussing a possible col-
laboration. Through an exchange of oral and writ-
ten communications, SIGA and PharmAthene nego-
tiated a framework for their collaboration regarding
the development and commercialization of §T-246.
Thomas Konatich, SIGA's Chief Financial Officer,
contacted Eric Richman, PharmAthene's Vice Pres-
ident of Business Development and Strategies, to
discuss the possibility of the companies working to-
gether. Richman attempted to discuss a merger, but
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SIGA resisted that approach because it had tried to
accomplish a merger with PharmAthene before,
only to be left high and dry when PharmAthene got
cold feet™ According to Richman's contempor-
aneous notes, SIGA insisted on working out the
framework of a license agreement before talking
about a merger because of the previous failed mer-
ger attempi.'™ Moreover, SIGA wanted to focus
on getting a cash invesiment as soon as possible to
ensure the development of ST--246.

FNS. T. Tr. 26-27 (Wright). In or about
December 2003, SIGA and PharmAthene
discussed a potential merger. Ultimately,
those discussions failed because of reser-
vations by PharmAthene board members.

FN6. JTX 678; T. Tr. 12224 (Richman).

As of the end of 20085, both SIGA and PharmA-
thene recognized that, by a conservative estimate,
the market potential for ST-246 was in the range of
$1 billion to $1.26 billion. On December 29, 20035,
Ayelet Dugary, SIGA's controller, responded to a
request from Konatich by forwarding to him a
“potential market and gross margin analysis for
SIGA-246” reflecting those values.™ The same
day, Konatich transmitted that analysis to Richman
of PharmAthene and advised him that it was “a
rough, and we believe conservative, overview of
the market potential of our smallpox drug.” I

FN7. JTX 166.
FNS. Id.

3. SIGA and PharmAthene negotiate a license
agreement framework

In late 2005 and early 2006, negotiations re-
garding a license agreement between the parties
were conducted primarily by Richman and Konat-
ich. Konatich, however, kept Donald Drapkin, the
Chairman of SIGA's board and Vice Chairman of
M & F, well informed reparding the status of these
negotiations. Drapkin denied having any significant
mvolvement in the negotiations for a license agree-
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ment, testifying that he “had no knowledge of that
license agreement, or its terms.” ™ Notwith-
standing that testimony, however, the evidence
shows that Drapkin provided Konatich with guid-
ance about how to proceed throughout the negoti-
ations.™? Drapkin was particularly focused on
getting an infusion of cash as soon as possible to
fund the development of 8T-246. Moreover, when
asked who was munning the negotiations for SIGA
regarding a license for §T—246, Konatich credibly
responded that “[tlhe project—program was being
run by Mr, Drapkin and I was his instrument.” F¥!

FNO. T. Tr. 1252.
FN10. T. Tr. 1250-51 (Konatich).
FN11. T. Tr. 1406-07.

Both companies put together teams to assist
their side in negotiating a license agreement.
PharmAthene's team, assembled by Richman, in-
cluded its Chief Executive Officer, David Wright,
Chief Financial Officer, Ronald Kaiser, a board
member, Elizabeth Czerepak, as well as its Chief
Scientific Officer, Government Affairs Officer, and
a member of its business development team. Work-
ing on the deal for SIGA were Konatich, Drapkin,
Dr. Dennis Hruby, who was SIGA's Chief Scientif-
ic Officer, and Michael Borofsky, an in-house law-
yver at M & F. On January 3, 2006, Richman sent a
proposed term sheet to Konatich and Hruby that he
drafted based on his discussions with SIGA N2
In a January 4 reply, Hruby stated: “Thanks for the
prompt response. We are most interested in trying
to make this a mutually agreeable term sheet and
moving on to the next step.” ™1 That same day,
Komnatich wrote to his colleague Hruby that, “[mly
major problem is with the $2.0 [million] up front. 1
would like to have at least 83 [million] in cash
which would pennit the completion of the build out
and get us through 2006 withomt too much
trouble....” TN

FNI1Z2. JTX 172.
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FN13.JTX 173.
FN14.JTX 171; T. Tr. 1416 (Konatich).

*4 Richman forwarded Hruby's comments to
other members of PharmAthene's team and sub-
sequently reported to Konatich that “ail news is
positive—we had a board call at 2:30 today-—just
ended and Board is very supportive.” N5 Konat-
ich sent Richman's email to Drapkin and Hruby to
which Drapkin replied, “great push hard on cash
and guarantees.” ™! On January 6, 2006, Rich-
man emailed a revised license term sheet to the
PharmAthene team based on his communications
with Hruby. Richman noted specifically that he
“increased up front and total milestones...,” ™!

FN15. JTX 410.
FN16.JTX 175.
FN17.JTX 721.

Konatich continued to negotiate the specifics of
a license agrecment term sheet with Richman. On
January 9, Konatich obtained an assurance from
Richman that he was working on gefting a revised
draft term sheet to SIGA that day. ™' Konatich
so advised Drapkin and undertook to forward the
proposal as soon as he received it."™'® Richman
followed up later that day with a revised term sheet.
In forwarding that draft to Drapkin, Konatich ob-
served that it was “light on the front end money.”
but that “[i]f we can turn their stock offer into cash
it would be much more attractive.” ¥¥20 Konatich
also circulated the revised term sheet and men-
tioned his concerns about the upfront payment and
the proposed private stock component to another
SIGA board member involved in the project, Panl
Savas.™M2 Also on January 9, Hruby expressed a
generally positive reacilon to the PharmAthene pro-
posal, saying that “we shouldn't lose sight of the
fact that they are comumitting to fund all develop-
ment costs, which is probably worth $10-20
[million], and they are committing to fund product
related research at SIGA which might alleviate

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Exhibit C

http://web2.westlaw.com/print/printstream.aspx?mt=Westlaw& prft=HTMLE&vr=2.0&des... 7/25/2012



Not Reported in A.3d, 2011 WL 4390726 {(Del.Ch.)
(Cite as: 2011 WL 4390726 (Del.Ch.))

some burn and free up .” 22 Konatich expressed
a similar view saying, “[i]f we can get hard cash up
another million or so it might be worth it....” Fur-
ther commenting to Hruby on what he believed
Drapkin's reaction would be, Konatich wrote that
“[i]f the five million could be ‘guaranteed’ pay-
ments (over the next 12 months) 1 think Donny

would do it in a minute and 1 probably would too.”
FN33

FN18. JTX 181.
FNI19.JTX 424.
FN20.JTX 425.

FN21. JTX 180; T. Tr. 142829
(Konatich). PharmAthene's January 9 draft
term sheet called for an upfront license fee
of $5 million, of which $2 million would
be paid in PharmAthene stock. JTX 425 at
2. Both Konatich and Drapkin were unin-
terested in the prospect of owning stock in
a private company. JTX 425 at I; T. Tr.
1224 (Drapkin).

FN22. JTX 180,
FN23.JTX 182

On January 16, 2006, Richman sent Konatich a
further revised term sheet that included changes re-
quested by SIGA. This revised term sheet “replaced
the $2MM PHTN stock with cash as a milestone,
kept the total deal size at $16 [million] and in-
creased the upfront payment to §6MM.” In that
same email, Richman mentioned that he planned to
call Drapkin, as Konatich had suggested. ™
Konatich forwarded the revised license term sheet
to Drapkin and recommended that he speak to Rich-
man directly to present the position of SIGA’s board.

FN24.3TX 9.

On January 17, Drapkin apparently called
Richman to discuss the licensing term sheet. Ac-
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cording to Richman, in that call, Drapkin stated that
he had the draft term sheet in front of him and had
two proposed changes. Richman further testified
that Drapkin told him that if the changes were ac-
ceplable to PharmAthene, then “[w]e have got a
deal on the term sheet, and it's ready to present to
your board for approval.” FN3% Drapkin does not
recall that call and denies saying the parties would
have a deal if PharmAthene agreed to two changes.
N2 Based on the testimony of other witnesses,
the relevant documentary evidence, and the facts
recited above, I find Drapkin's testimony in this re-
spect unreliable. In particular, 1 find that the call
between Richman and Drapkin did occur and that
Drapkin did request the two changes Richiman iden-
tified.

FN25. T. Tr. 152.

FN26. T, Tr, 1225, One of the changes was
for SIGA to receive 50% of any amounts
by which net profits on any U.S. govern-
ment sales exceeded 20%. JTX 11.

*5 At a January 18 PharmAthene board meet-
ing, Richman went over the January 16 term sheet
with the directors and explained the changes Drap-
kin proposed. The minutes of that meeting make no
mention of the board having approved the term
sheet, and the term sheet was not signed. Jeffrey
Baumel, cutside counsel to PharmAthene who draf-
ted the minutes, credibly testified, however, that the
lack of mention of the term sheet sternmed from his
practice of only including such documents in the
minutes at the time they were signed. ™27

FN27. T. Tr. 358-59.

On January 19, Richman spoke with Drapkin
again and told him that the PharmAthene board had
approved the license agreement term sheet as re-
vised to reflect the changes they had discussed two
days earlier.”™® PharmAthene alleges that by this
time the discussions relating to a license agreement
were complete, the parties had “a deal,” and Rich-
man, therefore, believed the parties “could now talk
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about a merger.” ™ Nevertheless, Richman did
not send a copy of the revised term sheet to Drap-
kin until February 10, 2006. When asked why,
Richman explained that Drapkin did not ask for one
and that he assumed that Drapkin already had made
the changes in his own version,F¥0

FN28&. T. Tr. 159-60 (Richiman).
FN29. /4.
FN30. T. Tr. 160-62, 335.

4. The contents of the license agreement term
sheet

On January 26, a clean copy was made of the
two-page license agresment term sheet that incor-
porated Drapkin's two changes (the “LATS”)m
The document describes the parties' objective: “[t]o
establish a partnership to further develop & com-
mercialize SIGA—246 for the treatment of Smallpox
and orthopox related infections and to develop oth-
er orthopox virus therapeutics,” ™32 The LATS
also sets forth terms relating to, among other things,
patents covered, licenses, license fees, and royal-
ties. The LATS is not signed, however, and con-
tains a footer on each page that states “Non Binding
Terms.”

FN31. JTX 11, LATS.
FN32. LATS at 1.

Without attempting to cover all the details, the
LATS contemplates a license agreement along the
following lines to support the further development
and commercialization of ST-246 for the treatment
of smallpox. First, SIGA would grant to PharmA-
thene “a worldwide exclusive license and {sic] un-
der the Patents, Know-How and Matenals to use,
develop, make, have made, sell, export and unport
Products in Field. The right to grant sublicenses
shall be specifically included in the license.”
Second, the license would cover ST-246 and all
other related products worldwide covered by the
patents and know-how relating to ST-246 and iis
development and manufacture, Third, the LATS de-
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scribed the makeup of a research and development
committee, which would include representatives
from both PharmAthene and SIGA. The parties
identified twelve categories of tasks relevant to that
committee and assigned responsibility for each one
to either SIGA or PharmAthene. In addition,
PharmAthene agreed to fund the research and de-
velopment based on a defined budget.

Fourth, the LATS included economic terms.
PharmAthene was scheduled to pay a “License Fee”
of $6 million in total, which consisted of $2 million
cash upfront, $2.5 million as a deferred license fee
to be paid twelve months after execution of a Ii-
cense agreement if certain events occurred, and
51.5 million after SIGA obtained financing in ex-
cess of $15 million. In addition, the LATS con-
tained a provision under which PharmAthene would
pay an additional $10 million based on the achieve-
ment of specific milestones relating to certain sales
targets and regulatory approvals. The LATS also
provided for PharmAthene to make annual royalty
payments of 8% on “yearly net sales of Patented
Products”™ ™32 of less than $250 million, 10% on
sales greater than 5250 million, and 12% on sales
greater than $1 billion. Lastly, the LATS stated
that, “[i]n addition, SIGA will be entitled to receive
50% of any amounts by which net margin exceeds
20% on sales to the U.S. Federal Government.” F¥34

FMN33. Neither party introduced evidence
as to the intended meaning of the term “net
sales.” As customarily employed in the
patent licensing context, however, the term
“net sales” normally refers to sales by the
licensee to its third-party customers less
customary deductions such as for discounts
and rebates, allowances for returned
product, shipping, and distribution costs.
Paul A. Thompson, Patent and Techrnology
Licensing, 1025 PLI/Pat 459, 469 (2010).

FN34 LATS at 2.

5. Having agreed upon the principal terms of a

© 2012 Thomson Reuters. No Claim to Orig. US Gov, Works.

Exhibit C

http://web2.westlaw.com/print/printstream.aspx ?mt=Westlaw&prii=HTMLE&vr=2.0&des... 7/25/2012



Not Reported in A.3d, 2011 WL 4390726 (Del.Ch.)
(Cite as: 2011 WL 4390726 (Del.Ch.))

license agreement, the parties begin to discuss a
merger

*6 At the PharmAthene board meeting on Janu-
ary 18, 2006, the board also decided that it pre-
ferred a merger with SIGA over a license agree-
ment. Richman promptly informed Konatich of that
preference. Representatives of PharmAthene and
SIGA met on January 23, 2006, at Drapkin's office
in M & F's headquarters in New York City, which
M & F refers to as the “Townhouse.” At this meet-
ing, the parties decided to proceed with merger dis-
cussions.™* Because of SIGA's precarious finan-
cial position, however, SIGA asked PharmAthene
to provide bridge financing to allow SIGA to con-
tinue developing 8T-246 while merger negotiations
proceeded. PharmAthene did not have adequate re-
sources to provide such a loan at the time, but
agreed to consider raising the funds for it on the
condition that PharmAthene would get at least a li-
cense for ST-246 if merger negotiations fell
through."™% As (Czerepak testified at her depos-
ition, “we [PharmAthene] didn't want to start put-
ting resources and money into a product that we
weren't absolutely sure that we at least had a license
to. So we were willing to talk about a merger but
we didn't want to hold up or put at risk the ability to
have a license at least as a fallback.” ™3 Wright
similarly testified that “[tlhe board and Elizabeth
[Czerepak] in particular, was concerned that we
could end up being a bank to SIGA. They wanted to
ensure ... that we received either a license for
ST-246 or we completed the merger agreement.”
38 SIGA  generally agreed to pursue that ap-
proach with the understanding that, in the mean-
tine, PharmAthene would supply it with a bridge
loan of $3 million,

FN35.JTX 15 at 31.

FN36. T. Tr. 184 (Richman); Dep. of
Elizabeth Czerepak (“Czerepak Dep.”)
85-86, 88-89, 104, 108-10; T. Tr. 35-36
(Wright) (“The direction of PharmAthene's
board was that we would do a bridge loan
if it was, you know clear and it was guar-
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anteed that we either received a license to
the product, under the terms that had
already been negotiated and agreed to by
both parties, or a merger went through.™).

FN37. Czerepak Dep. 85-86.
FN38. T. Tr. 35.

On Febmary 10, 2006, Wright sent a draft mer-
ger term sheet to Drapkin. PhannAthene's draft in-
cluded the following provision regarding a license
agreement:

SIGA and PharmAthene will negotiate the terms
of a definitive License Agreement in accordance
with the terms set forth in the Term Sheet ... at-
tached on Schedule 1 hereto. The License Agree-
ment will be executed simultaneously with the
Definitive [Merger] Agreement and will become
effective only upen the termination of the Defin-
itive Apreement.™

FN39. JTX 194 at 3.

Drapkin claimis that he thought PharmAthene
must have been confused about what it wanted
40 and that Richman told him that PharmAthene
“had no interest in a license agreement ... [but
rather] wanted to go back to a merger.” ™ Yet,
Drapkin's testimony in this regard is undermined by
his own admission that he understood that PharmA-
thene wanted to negotiate two documents at once
when he received the draft merger tenm sheet with
the license agreement attached.™? It would make
little sense for PharmAthene to press for the negoti-
ation of a license simultaneously with a merger
agreement if it had no interest in & licensing ar-
rangement.

FN40. T. Tr. 1231 (stating he thought
PharmAthene included the provision in the
merger term sheet regarding a license
agreement “by error™).

FN41. T. Tr. 1227.
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FN42. T. Tr. 1288-89 (Drapkin).

On February 22, 2006, the parties met once
again at the Townhouse. Present on behalf of SIGA
were Drapkin and Savas. Baumel, on behalf of
PharmAthene, had sought 1o have a formal license
agreement executed simultaneously with the merger
agreement as a backup in case the merger did not
close, but Drapkin told the PharmAthene contingent
that he was not going to pay lawyers to draft a
formal license agreement ™% Instead, Drapkin
suggested that PharmAthene attach the LATS to the
agreement. According to PharmAthene, Drapkin
also told them that this approach would be as good
as a license agreement and would guarantee
PharmAthene, at a minimum, a license if negoti-
ations for a merger fell throughF% According to
Baumel, Drapkin stated that “[iJf the deal doesn't
close, we can negotiate a definitive license agree-
ment in accordance with those [the LATS] terms
and you'll have the license.” ™% Wright similarly
testified that “[a]t one point in this meeting
[Drapkin] even instructed Jeff Baumel to put lan-
guage into the term sheet that would say if the mer-
ger didn't happen, then we would get a license

based upon the terms that had already been agreed
to.” FRde

FN43, T. Tr. 353-55 (Baumel), 176-77
(Richmany), 39 (Wright).

FN44, T, Tr. 353--56 (Baumel).
FN45, T, Tr. 355,
FN46. T, Tr, 39.

*7 PharmAthene accepted Drapkin's suggested
approach. The final merger term sheet, as reviewed
by the PharmAthene board on March 1, 2006, spe-
cifically referred to the LATS and included a copy
of it as an exhibit.™" During another meeting of
the parties on March 6, Drapkin reiterated that “in
any case, if the nmerger doesn't close,
[PharinAthene] will get their license.” ™% On
March 10, 2006, the parties signed a merger letter
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of intent (“LOI”} to which they attached the merger
term sheet and the LATS. Drapkin signed for SIGA,

FN47. ITX 29.

FN48. T. Tr. 360-61
(Richman), 4445 (Wright).

(Baumel), 188

6. The Bridge Loan Agreement

On March 20, 2006, SIGA and PharmAthene
entered into the Bridge Note Purchase Agreement
(the “Bridge Loan Agreement”), pursvant to which
PharmAthene loaned SIGA $3 million. The Bridge
Loan Agreement provided that the $3 million
would be used for “(i) expenses directly related to
the development of SIGA 246, (ii) expenses relat-
ing to the Merger and (iii} corporate overhead.”
¥4 PharmAthene contends that it made the
bridge loan in reliance on the partics’ agreements
that they would have a continuing relationship with
respect to ST—246, whether the relationship ulti-
mately took the form of a merger under a merger
agreement or a license agreement in accordance
with the LATS.

FN49. JTX 36, Bridge Loan Agreement
(“BLA™), § 2.6.

The Bridge Loan Agreement explicitly recog-
nized, however, that the parties ultimately might
not agree on either a merger or a license agreement.
Specifically, Section 2.3 provides that:

Upon any termination of the Merger Term Sheet
..., termination of the Definitive Agreement relat-
ing to the Merger, or if a Definitive Agreement is
not executed ..., SIGA and PharmAthene will ne-
gotiate in good faith with the intention of execut-
ing a definitive License Agreement in accordance
with the terms set forth in the License Agreement
Term Sheet attached as Exhibit C and [SIGA]
agrees for a period of 90 days during which the
definitive license agreement is under negotiation,
it shall not, directly or indirectly, initiate discus-
sions Or engage in negotiations with any corpora-
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tion, partnership, person or other entity or group
concerning any Competing Transaction without
the prior written consent of the other party or no-
tice from the other party that it desires to termin-
ate discussions hereunder.F¥°

FN50. 4. § 2.3.

Representatives of PharmAthene viewed this
90—day exclusive nepotiating window as more than
sufficient time to negotiate the remainder of a li-
cense agreement because the key terms already had
been negotiated and the rest was likely to be mere
boilerplate.™ ! By contrast, representatives of
SIGA characterized the reference to, and attach-
ment of, the LATS as documenting a mere
“jumping off point” for future negotiations of a li-
cense agreement should the parties fail to merge
successfully. Consistent with the possibility that the
parties might not succeed in concluding a license
agreement if the merger did not go forward, the
Bridge Loan Agreement also included a loan matur-
ity date of two years from the date of the loan and
granted PharmAthene a security interest in SIGA's
intellectual property.FH?

FNS1. T. Tr. 48-49 (Wright), 269 (Richman).

FN32. T. Tr. 151719 {Grayer), BLA § 1.1
& Ex.D.

*8 The Bridge Loan Agreement also contains a

choice of law provision designating New York law.
FN33

FN53. BLA § 7.11.

7. The parties sign a merger agreement

On June 8§, 2006, PharmAthene and SIGA
signed a merger apreement (the “Merger Agree-
ment”). " Section 123 of that Agreement
provides that, if the merger were terminated, the
parties would negotiate a definitive license agree-
ment in accordance with the terms of the LATS,
Section 13.3 further stipulates that each of the
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parties would use their “best efforts to take such ac-
tions as may be necessary or reasonably requested
by the other parties hereto to carry out and consmmn-
mate the transactions contemplated by this Agree-
ment.” Section 12.4 provides for those and certain
other provisions to survive the termination of the
Merger Agreement,

FN54.ITX 40, Merger Agreement.

The Merger Agreement had a drop-dead date of
September 30, 2006. At the time of signing, Drap-
kin apparently was concerned about the urgency of
the parties. He explained to PharmAthene's repres-
entatives that he wanted a compressed timeline so
that “everybody will rush. And if we need exten-
sions [SIGA will] grant them.” ¥

FN55. T. Tr. 367-68
{Wright), 199 {Richman).

(Baumel), 51

Key representatives of SIGA understood that a
lasting relationship with PharmAthene was likely, if
not inevitable, as a result of the talks between the
parties. For example, on Janvary 20, 2006, Hruby
stated in an email to Konatich that “I don't want any
human or monkey data too fast, until all the
PharmAthene SIGA agreements are in place. I don't
want to queer the deal with anything equivocal.”
Pt Then, in a February 25 report to Drapkin,
Hruby commented that the PharmAthene team was
“a really strong group of professionals with
strengths in many areas of development (clinical,
regulatory, manufacturing, etc.). I think they have
the ability to facilitate and accelerate the develop-
ment of 3T-246...." "7 On March 6, he told oth-
er SIGA colleagues that “[a]s soon as the term sheet
is signed, we should establish a ST-246 project
team and coordinate development efforts...” N8
Indeed, even after Hruby was notified of a $5.4 mil-
lion funding award from the National Institute of
Allergy and Infectious Diseases (“NIAID™), a divi-
sion of the National Institutes of Health (*NIH"),
he still expected the drug to fall under the control
of PharmAthene. When Konatich wrote to him that
“it is a damn shame we had to merge,” Hruby re-
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sponded, “You got that right... Had [the former
CEQ of SIGA] not gotten us behind the curve
through ineptitude, we would still be an independ-
ent company and standing to make some real dough
... we could have gone all the way ourselves,” FN=

FN56. JTX 189.
FN57.JTX 230 at 2.
FN58, JTX 232,
IN59. JTX 214.

8. The parties begin to integrate operations and
ST-246 achieves several milestones

In March 2006, PharmAthene began providing
operational assistance to SIGA in areas such as reg-
ulatory activities, quality assurance, qualily control,
and government affairs to help develop ST-246.
During the next several months, PharmAthene as-
sisted SIGA, to varying degrees, with several
events critical to the drug's development. For ex-
ample, SIGA's Audit Committee approved an
agreement with a clinical trial organization to per-
form the first human test of §ST-246 for $600,000.
SIGA likely paid for that service in whole or in part
with proceeds from the bridge loan. Similarly,
PharmAthene representatives were present and ap-
parently answered some questions during a reverse
site visit between SIGA and the NIH in July. Soon
thereafter, in September 2006, the NIH awarded
SIGA $16.5 million for the development of
ST-246.Ne0

FN60. At trial, SIGA greatly downplayed
the contributions of PharmAthene to the
success ST-246 enjoyed with the NIH and
other agencies. Although PharmAthene
may have overstated the importance of its
contributions, I find that they were not im-
material, as SIGA suggests, and contrib-
uted to the success of ST-246 m 2006.

9. SIGA terminates the merger
*Q As the September 30 closing date for the
merger approached, the SEC still had not approved
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SIGA’s draft proxy statement. Both parties had
some responsibility for preparing that document
and had expected a quicker approval. ™¢ To
keep the prospect of a merger alive, PharmAthene
asked SIGA to extend the termination date. The
success of 8T-246 in the interim, however, clearly
affected the receptiveness of SIGA's representatives
to the anticipated merger with PharmAthene. For
example, after receiving the NWIH pgrant, Hruby
stated in an email to Drapkin (which he later ac-
knowledged to be an exaggeration) that, “I have
grave concerns about the merger as it is currently
going forward in that the merged company will not
be SBIR [Small Business Innovation Research pro-
gram] compliant. In that case we would have to
shut down [$]30 million in current grants and con-
tracts.” "™ In response to this email, Steven Fas-
man, an in-house lawyer at M & F, asked, “should
SIGA continue with its merger plans or should it try
to go it alone?” ™ Then, on October 4, SIGA's
board met and, after a presentation by Hruby, de-
cided to terminate the merger,FNo4

FN61. T. Tr. 206 (Richman).
FN62. JTX 260.
FN63. ITX 436.
FNé4. JTX 265.

Later in October 2006, SIGA announced that it
had received the September three-year, $16.5 mil-
lion NIH contract and that ST-246 had provided
100 percent protection against smallpox in a prim-
atc trial, In the wake of those announcements,
SIGA sold 2 million shares of stock for $4.54 per
share, more than three times the $1.40 per share it
had traded for in 2005.

10. The parties attempt and fail (o negotiate a
definitive license agreement
After SIGA terminated the Merger Agreement,
PharmAthene hired attorney Elliot Olstein to con-
clude a licensing agreement with SIGA. On Octo-
ber 12, PharmAthene's Baumel sent a proposed li-
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cense agreement {the “Proposed License Agree-
ment”) that incorporated the terms of the LATS to
James Grayer, outside counsel to SIGA. On Octo-
ber 26, 2006, Olstein sent an email to Nicholas
Coch, another outside lawyer for SIGA, in which he
expressed PharmAthene's readiness to sign the Pro-
posed License Agreement because it contained “all
the essential terms of a license agreement and is
completely consistent with the [LATS].” 6
Coch responded that SIGA would not provide a re-
vised license agreement before the parties met, stat-
ing that the “nature of the negotiations required un-
der the Merger Agreement” necessitated “a robust
discussion,” TN

FN65. JTX 419,
FNa6. JITX 420.

Meanwhile, SIGA apparently had been discuss-
ing internally alternative structures for the definit-
ive license agreement the parties were now pursu-
ing in earnest. Though unclear who specifically,
someone at SIGA asked Dugary to prepars a re-
vised analysis of the total “past and future
[ST-246] related investments and costs™ and its po-
tential market.™7 The apparent purpose of this
request, ultimately, was for Dugary to suggest a re-
vised payment that would support “buy[ing] into a
50% participation in future profits from the
product.” T8  On  October 18, 2006, Dugary
emailed Fasman, Borofsky, Savas, and Konatich
her conclusions: total past and future development
costs of ST-246 equaled $39.66 million and, there-
fore, “an up-front license fee of $40 million” would
support a 50/50 deal in her view.™?

FN67. JTX 437 & Attach. at 2.
FN63. JTX 437 Attach. at 2,
FN69. ITX 437 & Attach. at 2.
*10 On November 6, 2006, the parties met for
the first time after the termination of the merger to

discuss a license agreement. The meeting began
with Fasman emphasizing the title of the LATS as a
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“Siga/PharmAthene partnership ™ and the need,
given the clinical progress made on ST-246 since
the negotiation of the LATS, to revise some of its
economic terms.™0 PharmAthene's representat-
ives expressed confusion about SIGA's emphasis on
a “partnership” and asserted their position that the
parties were bound by the terms already contained
in the LATS. Nevertheless, Olstein said PharmA-
thene was willing to listen to SIGA's proposal “in
order to avoid a dispute,” and pressed representat-
ives of SIGA as to the specific changes SIGA
wanted to make. "N"' In response, SIGA sugges-
ted that an upfront payment of $40-45 million and
a 50/50 profit split would be more appropriate.
72 The meeting ended with SIGA agreeing to
draft a more formal proposal to send to PharmA-
thene.

FN70. T. Tr. 213-15 (Richman),
FN71. T. Tr. 216 (Richman).

FN72. T. Tr.2084-87 (Fasman); JTX 124
at 1; JTX 125 at 1.

On November 21, 2006, SIGA forwarded to
PharmAthene a 102—page document, entitled
“Limited Liability Company Agreement” (the
“Draft LLC Agreement”). According to PharmA-
thene, this document completely ignored the LATS.
For example, in comparison to the LATS, the Draft
LI.C Agreement included the following economic
changes: (1) the upfront payment from PhannA-
thene to SIGA increased from $6 million to $100
million; (2} the milestone payments to SIGA in-
creased from $10 million to $235 million; (3) the
royalty percentages owed to SIGA increased from
8%, 10%, and 12% depending on the amount of
sales to 18%, ™73 229, 25%, and 28%; and (4)
SIGA would receive 50% of any remaining profit
whereas the LATS provided for profit sharing only
from U.S. government sales having a margin of
20% or more.™ In addition, several noneco-
nomic terms were revised to favor SIGA heavily
and to undermine PharmAthene's control of
ST-246. These provisions included: (1) SIGA's
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right to resolve disputes unilaterally; (2) SIGA's
ability to block any distribution to PharmAthene;
(3) PharmAthene's obligation to fund fully the
LLC's costs, despite having to split profits 50/50;
and (4) SIGA's right to terminate the LLC under
certain conditions, with PharmAthene having no
right to cure and with all rights to the product re-
verting to SIGA. TN

FN73. Section 6.53(c)(i} of the Draft LLC
Agreement provides for a royalty of only
8% on the first $300 million of annual Net
Sales. This percentage, however, appears
to have been a typographical error; counsel
clarified at trial that both parties under-
stand the Draft LLC Agreement to provide
for a royalty rate of 18%, not 8%, on the
first $300 million of annual Net Sales. T.
Tr. 953. Further references in this Opinion
to Section 6.5{c), or to the royaities
provided thereunder, thus incorporate that
understanding.

FN74. ITX 48, Draft LLC Agreement, §§
5.1(b), 6.5(b), 6.5(c}, 6.1 & Schedule 1. In
fact, Fasman intentionally drafted an ex-
tremely one-sided proposal. On November
18, Dr. Eric Rose, a SIGA board member
and SIGA's cument CEQ, apparently re-
cognized that the Draft LLC Agreement
was almost too good to be true. Rose
emailed Fasman to clarify whether “the
new partnership entity will pay royalties to
SIGA, and in addition SIGA will own hailf
of the LLC?” Fasman responded; “Yes,
that's the idea. SIGA will get to draw out
the value of its half of the LLC first
through the upfront, milestone and royalty
payments. Any residual value can then get
withdrawn through dividends or liquida-
tion of the entity, so that PHTN can ‘catch
up’ if there are sufficient funds available.
In no situation, however, can SIGA ever be
forced to give back money if there are in-
sufficient funds to pay anything or PHTN's
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foll share, to PHTN. Thus, SIGA will al-
ways be sure to get the value of its creation
whether or not PHTN sees any value.” JTX
465. This arrangement contrasts sharply
with the LATS. As PharmAthene's dam-
ages expert Baliban reported, the license
agreement contemplated by the LATS
would have apportioned to PharmAthene
approximately 70% of the total return from
§T-246. Yet, under the Draft LI.C Agree-
ment proposed by SIGA, PharmAthene
would have received only 16%. JTX 673,
Baliban Report, 9 71.

FN75. Draft LLC Apgreement § § 3.2, 3.3,
3.5,4.2, 5.1(c).

After reviewing the Draft LLC Agreement, Ol-
stein exchanged a series of letters with SIGA's
Coch between late November and mid December
2006. QOlstein asserted that the terms of the Draft
LLC Agreement were “radically different from the
terms set forth in the [LATS],” but that PharmA-
thene was “willing to consider” changes to the
LATS, including a 50/50 profit split™% For iis
part, SIGA disputed that the LATS was binding be-
cause of the “Non Binding Terms™ footer and never
addressed PharmAthene's proposal for an across-
the-board profit split.™7 Finally, Coch issued an
ultimatum on December 12 to which he sought a re-
sponse by December 20:; unless PharmAthene was
prepared to negotiate “without preconditions” re-
garding the binding nature of the LATS, the parties
had “nothing more to talk about..” ™% On
December 20, 2006, PharmAthene commenced this
action.

EN76.ITX 270.
FN77. JTX 109.
FN78. JTX 125.
C. Additional Background Regarding Relief

Sought by PharmAthene
#*11 The primary form of relief PharmAthene
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seeks is specific enforcement of a license agree-
ment that strictly conforms to the LATS. In the al-
ternative, PharmAthene contends that it has proved
a breach of SIGA's obligation to negotiate a license
agreement in good faith in accordance with the
terms of the LATS and is therefore enfitled to ex-
pectation damages and the full benefit of its bar-
gain, In support of its claim for expectation dam-
ages, PharmAthene introduced testimony from
three different experts and extensive documentary
evidence to show the degree of those damages. To
the extent relevant to the decisions reached in this
Opinicn, much of that evidence is discussed infra in
the Analysis section relating to remedies. To put
this dispute in context, however, 1 briefly review
here some of the facts underlying PharmAthene's
damages claim.

As previously noted, SIGA received a $16.5
million development contract from the U.S. govern-
ment in September 2006. In addition, it later re-
ceived govermnment contracts for over $75 miilion to
support the development of ST-246, ™%

FN79. On September 1, 2008, SIGA re-
ceived a five-year, $55 million contract
from NIAID. Shortly thereafter, on
September 18, 2008, SIGA received anoth-
er 320 million from NIAID. Approxim-
ately one year later, on September 2, 2009,
SIGA received a three-year, $3 million
contract from NIH. JITX 151, Baliban Re-
buttal Report, at 11-12 (citmg SIGA SEC
filings disclosing each government con-
tract).

PharmAthene also presented evidence that as
of the latter part of 2010 the U.S. government
agency tasked with procuring medical countermeas-
ures, the Biomedical Advanced Research Develop-
ment Authority (*BARDA™), had taken actions
which suggested that SIGA ultimately may be
awarded a large contract to deliver its smallpox an-
tiviral to the U.S. Strategic National Stockpile
(“SNS”). BARDA initially issued a request for pro-
posal for smallpox antivirals (the * Smallpox RFP")
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in March 2009 as a small business set-aside. In Oc-
tober 2010, BARDA informed SIGA of its intention
to award it the contract under the RFP, with estim-
ated revennes of approximately $2.8 billion if all
options were exercised.™® A subsequent chai-
lenge by an unsuccessful competitor for the con-
tract resulted in a finding that S1GA did not qualify
for small business status; that decision was on ap-
peal at the time of trial. Even if the appeal fails,
however, BARDA could resolicit proposals in a full
and open competition under which a business of
any size, incloding SIGA, would be eligible to re-
ceive the award. Indeed, PharmAthene adduced at
least some evidence at trial to support an inference
that BARDA likely would pursue such an approach
if SIGA's appeal fails.

FNROD, See SIGA press releases dated Octo-
ber 13, 2010 and November 7, 2010, JTX
666 and 669.

D. Procedural History

PharmAthene's Complaint contained seven sep-
arate counts, asserting claims under theories of
breach of contract, promissory estoppel, and unjust
enrichment. On Janvary 9, 2007, SIGA moved to
dismiss the Complaint under Court of Chancery
Rule 12(b)(6) for failure to state a claim upon
which relief could be granted. I denied SIGA's mo-
lion in its entirety on January 16, 2008.™8!

FN&1. Pharmathene, Inc. v. SIGA Techs.,
Inc., 2008 WL 151855 (Del, Ch. Jan. 16,
2008) [hereinafter SIGA [].

After extensive discovery, I granted a motion
by PharmAthene to amend its Complaint on May 4,
2009. On May 18, 2009, SIGA filed an Answer and
Counterclaim. The Counterclaim alleges that
PharmAthene breached its contractual obligation to
negotiate in good faith and seeks dismissal of the
Amended Complaint, as well as reliance damages
and SIGA's attorneys' fees and costs.

*12 On March 19, 2010, SIGA moved for par-
tial summary judgment pursuant to Rule 56(c),
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seeking to dismiss Counts One through Four of the
Amended Complaint and to preclude PharmAthene
from obtaining either specific performance or ex-
pectation damages. The parties briefed that motion
exhaustively and I heard argument on it on July 22,
2010. In a subsequent Memorandum Opinion, I
denied SIGA's motion in ifs entirety. ™52

FN82. Pharmathene, Inc. v. SIGA Techs.,
Inc., 2010 WL 4813553 (Del. Ch. Nov. 23,
2010} [hereinafter STGA I7].

In January 2011, the Court presided over an el-
even-day trmal in this action. ™8 After extensive
post-trial briefing, counse! presented their final ar-
guments on April 29, 2011.

FN83. Trial was held on January 3-7,
10-12, 1819, and 21.

This Opinion constitutes the Court's post-trial
findings of fact and conclusions of law on both
PharmAthene's Amended Complaint and SIGA's
Counterclaim.

E. Parties' Contentions

In Counts One through Four of its Amended
Complaint, PharmAthene alleges that SIGA had
certain contractual obligations under the terms of
the LATS, as incorporated in the Bridge Loan
Agreement and the Merger Agreement, Count One
secks gspecific performance of an agreement in con-
formity with the terms of the LATS. Count Two ac-
knowledges that a controversy exists regarding
SIGA's obligations under the LATS, the Bridge
Loan Agreement, and the Merger Agreement and
seeks a declaration obligating SIGA to execute a li-
cense agreement with PharmAthene in accordance
with the terms of the LATS and precluding it from
entering into a joint venture with any other entity to
develop 53T-246. Count Three seeks damages for
breach of contract, alleging that the parties intended
to enter into an enforceable contract and com-
merced performance under it, but that SIGA
breached the agreement when it repudiated the ex-
istence of any contract. Count Four seeks damages

Page 15 of 56

Page 14

based on SIGA's alleged breach of its duty to ex-
ecute a definitive license agreement.

As to the remaining counts of the Amended
Complaint, Count Five seeks damages based on
SIGA's alleged breach of (1) its obligation to nego-
tiate in good faith and execute a license agreement
in accordance with the terms of the LATS and (2)
its duty to use its best efforts to complete the trans-
actions envisioned under the LATS. Count Six
secks damages on grounds of promissory estoppel.
It alleges that SIGA promised PharmAthene that
either the parties would merge or it would get a li-
cense to ST-246, that PharmAthene reasonably re-
lied on that promise and undertook to assist the de-
velopment of ST-246, and that PharmAthene
suffered harm as a result. Finally, Count Seven
seeks damages on the grounds that SIGA was un-
justly enriched by the management expertise, tech-
nical know-how, and capital it received from
PharmAthene to help develop ST-246.

SIGA denies any liability to PharmAthene.
Specifically, it denies that the parties ever reached a
binding licensing agreement, both because the
parties lacked any intent to be bound and because
the LATS did not include all of the essential terms
necessary to effect such an agreement. Rather,
SIGA contends that any agreement the parties had
regarding the LATS was merely an unenforceable
agreement to agree. SIGA also denies that it prom-
ised PharmAthene control of S5T-246, either
through a merger or a license. Furthermore, SIGA
contends that the assistance PharmAthene provided
regarding the development of ST-246 was unsoli-
cited and of little value to SIGA. Finally, SIGA as-
serts in its Counterclaim that it was PharmAthene,
not SIGA, that breached its duty to negotiate in
good faith a license agreement in accordance with
the terms of the LATS. Thus, SIGA claims that
PharmAthene caused it to incur unnecessary ex-
pense by improperly inducing SIGA to prepare the
extensive Draft LLC Agreeinent and then refusing
to consider it in good faith. SIGA accuses PharmA-
thene of unreasonably refusing to consider the LL.C
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proposal, or a partnership alternative with economic
terms that differed materially from the LATS,

II. ANALYSIS

*13 PharmAthene bears the burden of proving
most of its contract and quasi-contract claims by a
preponderance of the evidence.!™* Two mnotable
exceptions are its specific performance and promis-
sory estoppel claims. PharmmAthene must prove
each of those claims by clear and convincing evid-
ence, ie., proof that is “highly probable, reasonably
certain, and free from serious doubt.” ™83

FNB4, See United Rentals, Inc. v. RAM
Hldgs., Inc, 937 AZ2d 810, 834 n. 112
(Del. Ch.2007) (“The burden of persuasion
with respect to the existence of the con-
tractual right is a ‘preponderance of the
evidence’ standard.”) (citations omitted).

FNES, Uz v. Utz, 2003 WL 22952579, at
*2 n 11 (Del. Ch. Dec. 5, 2003); see also
United Rentals 937 A2d at 834 n, 112.

A. Did the LATS, Standing Alone, or as At-

tached to the Merger Term Sheet, the Bridge
Loan Agreement, or the Merger Agreement,

Constitute a Binding License Agreement or

Form of Partnership Contract?

Counts One through Four of Plaintiff's
Amended Complaint are premised on the notion
that there is a binding agreement between the
parties, encompassing the terms set forth in the
LATS, such that it effectively constitutes a license
agreement. In these four counts, respectively,
PharmAthene asks this Court: (1) to order specific
performance by requiring SIGA to execute the Pro-
posed License Agreement that PharmAthene
provided to SIGA on QOctober 12, 2006 or another
agreement that includes the terms of the LATS
(Count One}; {2) to enter a declaration that SIGA is
obligated to execute such an agreement (Count
Two); (3) to award damages for SIGA's breach and
repudiation of the “contract® between the parties
(Count Three); and (4) to award damages for
SIGA's breach of its alleged contractual duty to ex-
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ecute a definitive license agreement in accordance
with the terms of the LATS (Count Four). Thus, I
first examine whether PharmAthene has proven the
existence of a binding license agreement between
itself and SIGA.

PharmAthene contends that the LATS—either
when negotiated in January 2006 or later, when at-
tached to the merger term sheet, Bridge Loan
Agreement, and Merger Agreement—created a
binding contract between the parties that obligated
SIGA to enter into a license apreement with sub-
stantially the same terms as those contained in the
LATS. By contrast, SIGA argues that the LATS
was never intended to be binding, was controlled by
PharmAthene, and was not even provided to SIGA
until weeks after it allegedly was agreed to. SIGA
also questions whether the LATS ever was ratified
by the PharmAthene board. In addition, it asserts
that the LATS, as attached to the merger temm sheet,
Bridge Loan Agreement, and Merger Agreement,
only constituted an agreement 10 agree on terms at a
later date and, thus, is unenforceable.

1. Standard for an enforceable contract

The elements necessary to prove that an alleged
agreement constitutes an enforceable contract are:
(1) the intent of the parties to be bound by it; (2)
sufficiently definite terms; and (3) consideration.
i Here, there is no dispute as to consideration.
As with term sheets generally in Delaware, whether
the LATS is enforceable depends on two questions:
“(1) whether the parties intended to be bound by the
document; and (2) whether the document contains
all the essential terms of an agreement”” N7
Courts measure intent to be bound by “overt mani-
festations of assent, rather than [ ] subjective de-
sires,” and look for “an objective manifestation of
intent to be bound...” ™ Ap intention to be
bound “may be evidenced by continued perform-
ance in accordance with an agreement's terms.”
N8 To determine whether a term sheet includes
all essential terms, courts consider “ ‘all of the sur-
rounding circumstances, including the course and
substance of the nepotiations, prior dealings
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between the parties, customary practices in the
trade or business involved and the formality and
completeness of the document (if there is a docu-
ment) that is asserted as culminating and conclud-
ing the negotiations' .... © "N

FN86. Carlson v. Hallinan, 925 A.2d 506,
524 (Del. Ch.2006).

FN87. SIGA II, 2010 WL 4813553, at *7
{quoting Hindes v. Wilm, Poetry Soc'y, 138
A.2d 501, 502-04 (Del. Ch,1958) and SDK
fnvs, Inc. v, Qu, 1996 WL 69402, at *7,
11 (E.D.Pa. Feb. 15, 1996)).

FN88. BAE Sys. Info. & Elec. Sys. Integra-
tion, Inc. v. Lockheed Martin Corp.,, 2009
WL 264088, at *4 (Del. Ch. Feb. 3, 2009).

FNg9. i,

FNOO, Patel v. Patel, 2009 WL 427977, at
*3  (Del.Super.Feb.20, 2009) (quoting
Leeds v. First Allied Conn, Corp., 521
A.2d 1095, 110102 (Del. Ch.1986)).

2. The LATS was not a binding license agree-
ment

a. The LATS as a stand-alonc document

*14 PharmAthene and SIGA both had clear ob-
jectives when they began negotiating their strategic
options. In December 20035, Konatich, SIGA's
Chief Financial Officer, contacted Richman,
PharmAthene's Vice President of Business Devel-
opment and Strategies, about a possible collabora-
tion between the companies to continue the devel-
opment of ST-246. Because SIGA was quickly run-
ning out of cash, Konatich primarily sought a li-
cense agreement, which would get SIGA the funds
it needed faster than a merger would.™
PharmAthene's focus was on securing the rights to
ST-246, either through a license agreement or a
merger, but it preferred a merger. Nevertheless,
PharmAthene focused on a license agreement ini-
tially because SIGA essentially insisted that it do
80. A transaction in keeping with the LATS would
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have been consistent with PharmAthene's goal to
obtain control of ST-246.

FNOL. T. Tr. 1398, 1404 (Konatich),
124-25 (Richman).

Based on PharmAthene's account, it intended to
be bound in late January 2006 when its board in-
formally reviewed and approved the LATS. For
several reasons, however, T find that the parties did
not intend to be bound when the LATS originally
was negotiated between Drapkin and Richman.
First, although Richman allegedly received approv-
al from the PharmAthene board to accept the two
revisions to the terms that Drapkin requested, there
is no mention of the LATS or Drapkin's revisions to
it or any approval of either of these items m the
minutes of the PharmAthene board meeting on
January 18. Second, PharmAthene did not send a
copy of the revised and final LATS to SIGA for its
review or its file for weeks. Indeed, the only evid-
ence that PharmAthene conveyed its acceptance of
the LATS to SIGA before February 10, 2006 is
Richman's testimony that he told Drapkin by phone
on January 19,2 which Drapkin denied. 3
Moreover, the LATS was not executed by either
party in January 2006 or at any time thereafter, and
importantly, the parties included at the bottom of
each of the two pages of the LATS the legend “Non
Binding Terms—SIGA246 January 26, 2006.”
These facts indicate that, as of that date, the parties
did not intend the LATS to be binding.

FNS2. T. Tr. 157-58.

FN93. T. Tr. 1226 (characterizing the
January 19 phone conversation as a discus-
sion about proceeding with a potential
merger instead of a licensing agreement).

The overall makeup of the LATS supports this
conclusion. It is a two-page, tvpewritten document,
entitled, “SIGA/PharmAthene Partnership.” The
first entry, labeled “Objective,” states, “To estab-
lish a partnership to further develop & commercial-
ize SIGA-246 for the treatment of Smallpox and
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orthopox related infections and to develop other or-
thopox virus therapeutics.” ™ Beyond that,
however the LATS generally outlines the terms of a
potential license agreement. With the sole excep-
tion of the entry regarding the “R & D Committee,”
all of the topics addressed in the LATS relate to a
license arrangement. Those topics include: the field
of use of specified types of products, the territory
of the license, the patents, know-how, and materials
covered by the license, the nature of the licenses
SIGA was to grant, the license fee, the deferred li-
cense fee, milestone payments, and royalties, in-
cluding the royalty term. The document itself,
however, says nothing about its being binding or
even about an obligation of the parties to negotiate
a license agreement consistent with the LATS.

FNO4. LATS at 1.

*15 Early in this litigation, PharmAthene asser-
ted that, as of January 26, 2006, “both parties un-
derstood and acknowledged that the [LATS] was a
binding agreement.” N By the time of its
Post-Trial Opening Brief, however, PharmAthene's
position had evolved, especially as relates to the
significance of the “Non Binding™ footer. There,
PharmAthene stated: “Thus, it's clear what the foot-
er meant—that as of Jan. 26, 2006 (the date of the
final version of the LATS) the LATS terms stand-
ing alone were nonbinding. The footer says noth-
ing, however, about the status of that document
after Jan. 26.” ™%

FNO5. JTX 4, Aff. of Eric Richman, dated
Mar. 22, 2007, § 8.

FN96. Plaintiff's Post-Trial Qpening Brief
(*“PL's Post—T. Op. Br.”) 39.

Based on a careful review of the evidence, I
find that PharmAthene either has conceded that the
LATS standing alone is nonbinding or has failed to
prove by even a preponderance of the evidence that
when the parties negotiated the LATS in January
2006 they intended it to constitute a binding license
agreement,
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b. The LATS as it was incorporated into the
merger term sheet, Bridge Loan Agreement, and
Merger Agreement

Between February and June 2006, the parties
executed three separate documents to which they
attached the LATS. On March 10, they signed the
merger LOI to which they attached the merger term
sheet and LATS. On March 20, the parties entered
into the Bridge Loan Agreement, to which they also
attached the LATS. Finally, on June &, SIGA and
PharmAthene signed the Merger Agreement, which
included the LATS as an attachment. Each of these
three documents contains a provision explicitly
stating, in effect, that if the merger did not close,
the parties would negotiate in good faith a license
agreement of 8T-246 in accordance with the terms
set forth in the LATS. "7

FN97. Because the Merger Agreement ulti-
mately superseded the merger term sheet, I
discuss only the Merger Apreement in the
remainder of this Opinion. Similar analysis
would apply to the merger term sheet.

The parties dispute whether the provision refer-
encing the LATS in either the Bridge Loan Agree-
ment or the Merger Agreement constitutes a bind-
ing and enforceable contractual obligation of SIGA.
PharmAthene first argues that each of those provi-
sions contractually obligates SIGA to enter into a
license agreement with PharmAthene having the
terms specified in the LATS™% SIGA denies
that allegation, contending that neither the Bridge
Loan Agreement nor the LATS requires it to enter
into such a license because, again, (1) the parties
did not intend to be bound to such an obligation,
and (2) the LATS does not contain all the essential
terms of a license agreement for a product like
ST--246. Second, PharmAthene asserts that, in any
event, the Bridge Loan Agreement and Merger
Agreement both obligated SIGA to “nepotiate in
good faith with the intention of executing a definit-
ive License Agreement in accordance with the
terms set forth in the [LATS].” P The latter
contention and the issue of whether SIGA violated
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any obligation to negotiate in good faith are dis-
cussed infra with respect to Count Five of the
Amended Complaint. There is no dispute the
Bridge Loan Agreement and the Merger Agreement
bound the parties to negotiate in good faith.
PharmAthene also contends, however, that those
Agreements, in conjunction with the LATS, im-
posed a binding obligation cn SIGA to enter into a
license having the same terms as the LATS. T ad-
dress that issue next.

FNO98. In this regard, I note that the LATS
does not include a choice of law term, but
the Bridge Loan Agreement specifies that
it is governed by Delaware Law and the
Merger Agreement provides that it is sub-
ject to New York law. BLA § 7.11; Merger
Agreement § 13.5. For the most part, the
parties briefed and argued the issues in this
case as though Delaware law applied. With
one possible exception, they alse did not
identify any material differences between
TDelaware and New York law in tetms of
the issues currently before the Court. That
arguable exception relates to the availabil-
ity of expectation damages for a breach of
the duty to negotiate in good faith. As dis-
cussed more fully infra, SIGA relies on
Goodstein Constr. Corp. v. City of N.Y., 80
N.Y.2d 366 (1992), a New York Court of
Appeals case, for the proposition that reli-
ance, not expectation, damages are
PharmAthene's only available remedy. De-
fendant's Tost-Trial Answering Brief
(“Def’s Post-T. Ans. Br.”) 55. Accord-
mgly, unless otherwise noted, 1 have ana-
Iyzed the issnes presented under Delaware
law.

FN99. BLA § 2.6.

*16 For many of the same reasons discussed
previously regarding the LATS, T am not convinced
that both parties intended to be bound to a specific
license agreement when they agreed to attach the
LATS to executed versions of the Bridge Loan and
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Merger Agreements. As discussed supra, PharmA-
thene subjectively may have had such an intent to
be bound. Its board of directors allegedly ratified
the LATS in January 2006 and, by including lan-
guage in the Bridge Loan and Merger Agreements
referring to the LATS and attaching it to those
agreements, PharmAthene sought to guarantee its
control of 8T-246, which was the primary goal of
its negotiations with SIGA.

I am not persuaded, however, that SIGA inten-
ded to be bound io a license agreement reflecting
the terms delineated in the LATS. The “Non Bind-
ing Terms” footer points away from an intent to be
bound, but it is not ontcome deierminative. The fac-
tual record as to the purpose of that footer is murky,
at best. PharmAthene's Richman attempted to avoid
the impact of the footer by calling it a mistzke and
a mere vestige of the initial negotiations regarding
the LATS.™% Banmel testified that he deliber-
ately left the “Non Binding Terms™ legend on the
LATS when it was attached to the Bridge Loan and
Merger Agreements because that was the agreement
of the parties. ™ In addition, SIGA asserts that
its counsel always confirmed that the legend was
included in the LATS when it was attached to later
deocuments.f41%2 Because the date of the legend
never changed and there is no evidence that the
parties specifically discussed the legend, I accord it
cnly limited weight. Specifically, I find that it sup-
ports the view that the parties did not intend the
LATS as attached to these agreements to be a bind-
ing license agreement or to require that any later
formal agreement include exactly the same terms as
the LATS a3

FNI100. T. Tr. 287-88 (Richman averred
that he typically removes similar footers
only when sending an execution version of
a term sheet, but did not do so with the
LATS because it was attached to another
document that was signed); see also T. Tr.
366 (Baumel) (“This is a dateline footer. Tt
is clearly not a term of a term sheet.”).

FNI101. T. Tr. 366 {*[W]e were instructed
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by the parties to attach the term sheet, as it
was last negotiated, to the agreement™),
387 (“The parties intended the last term
sheet that had been negotiated between the
parties to be attached to the agreement”
and “[t]he legend is on the piece of pa- per”).

FN102, See T. Tr. 1524-26 (Grayer)
{(testifying that if PharmAthene had sent a
new version of the LATS omitting the
“Non Binding Terms” legend, Grayer
would have confirmed that change with
SIGA before attaching the LATS to the
Merger Agreement).

FN103. Neveriheless, as discussed further
infra, 1 do not consider the “Non Binding
Terms” legend to be inconsistent with the
obligation of the parties to negotiate in
good faith about executing a license agree-
ment in accordance with the terms of the
LATS. In particular, I reject as not suppor-
ted by the evidence the position of SIGA
and Drapkin that it represented simply a
nonbinding “jumping off point” for a dis-
cussion about a license agreement. See T.
Tr. 1235-36 (Drapkin).

Other provisions of the Bridge Loan and Mer-
ger Agreements further support my finding that the
LATS as attached to these agreements did not bind
SIGA to enter into a license agreement including
the same terms. For example, Sections 2.3 of the
Bridge Loan Agreement and 12.3 of the Merger
Agreement expressly state that the parties will
“negotiate” a license agreement in accordance with
the terms of the LATS and recognize that the
parties might never enter into a license agreement.
In addition, the Bridge Loan Agreement has a ma-
turity date and provides PharmAthene with a secur-
ity interest in SIGA's assets. For these and the reas-
ons previously stated in this section, I find that
PharmAthene has not shown that, when the parties
executed either the Bridge Loan Agreement or the
Merger Agreement, they intended to bind them-
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selves to enter into a license strictly conforming to
the LATS,

3. The LATS does not contain all of the essential
elements of a license agreement

The Bridge Loan Apgreement and Merger
Agreement provisions incorporating the LATS do
not constitute a basis for binding SIGA to the terms
of the LATS for a second and independent reason:
they do not contain all the essential terms of a -
cense agreement for a product like ST-246. In de-
termining whether all essential terms are present, a
court must decide whether a reasonable negotiator
in the position of cne asserting the existence of a
contract would have concluded, in that setting, that
the agreement reached constituted agreement on all
of the terms that the parties themselves regarded as
essential and, thus, that the agreement concluded
the negotiation .FN104

FN104. 8IGA I, 2010 WL 4813553, at *6
(citing Loppert v. WindsorTech, Inc., B6S
A.2d 1282, 1285 (Del. Ch.2004)).

*17 PharmAthene contends this issue should be
answered in the affirmative. They emphasize, for
example, that Drapkin, who took a lead role for
SIGA in the negotiation of the LATS, never men-
tioned several terms that SIGA now characterizes
as essential, such as dispute resolution and the gov-
erming law. PharmAthene also relies heavily on
Drapkin's alleged statement that the parties “had a
deal” as to the LATS around mid January 2006,
from which they infer that any terms that remained
to be nepotiated were mere boilerplate, ™03 In
addition, PharmAthene relies on the testimony and
opinions of its licensing expert, Marc Edwards. He
testified that the level of detail of the LATS was
sufficient to effect a binding agreement between
two parties in the biotechnology and pharmaceutic-
als industry N1 Specifically, from disclosures
made to the SEC, Edwards identified six binding
letters of intent that, like the LATS, lacked a num-
ber of terms SIGA claims were material and essen-
tial. Examples of such missing terms include those
relating to: diligence, timetable obligations, indem-
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nification, competing products, patent prosecution
and litigation, confidentiality, ownership and [i-
censing of new technology, and commercialization
program particulars. FN107

FN105. As to whether a term sheet in-
cludes all essential terms of an agreement,
the absence of a boilerplate provision may
be immaterial. See Asten v. Wangner Sys.
Corp., 1999 WL 803965, at *2-3 (Del. Ch.
Sept. 23, 19993,

FMNi06. T. Tr. 977-78.

FN107. Edwards also attempted to equate
the LATS to three different licensing
agreements that were filed with the SEC.
JIX 489 at 17 n. 11l. As SIGA notes,
however, each of those agreements was
signed and explicitly labeled as binding.
Def's Post-T. Ans. Br. 42.

In further support of its position that the LATS
does not contzain all the essential terms of a license
agreement, SIGA presented its own licensing ex-
pert, Norman Jacobs. Speaking from a business, as
opposed to a legal, perspective, Jacobs opined that
significant terms either were completely missing
from, or lacked sufficient clarity in, the LATS to
form a workable long-term relationship, regardless
of whether the LATS contemplated a straight li-
cense agreement or a partnership between SIGA
and PharmAthene. The terms Jacobs alleged were
material but missing from the LATS included:
defined funding obligations; details as to the struc-
ture, composition, and dispute resolution proced-
ures for the joint research and development com-
mittee or any other commitices necessary for the
development and commercialization of ST-246; de-
lineation of the patent prosecution and infringement
responsibilities of the parties; minimum sales or di-
ligence obligations; and, if a partnership was con-
templated, provisions detailing the structure of such
an amrangement. SIGA also noted that PharmA-
thene's expert Edwards developed a template of
best practices with respect to biotechnology licens-
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ing deals which describes numerous aspects of such
arrangements that were not included in the LATS.
The topics allegedly not addressed differ from the
LATS in that they included patent ownership, de-
fense and maintenance costs, governance and dis-
pute resolution mechanisms for joint committees,
termination rights, and license maintenance and di-
ligence. In addition, while the LATS was being ne-
gotiated, Hruby of SIGA expressed concern to
PharmAthene's Richman that important issues re-
garding patent prosecution and the operation of any
joint research and development committee still
needed to be discussed. Lastly, SIGA emphasizes
the absence in either company's board minutes of a
discussion, let alone approval, of a final binding
term sheet.

*18 Regardless of whether the parties intended
to be bound, “[wlhere the[y] fail to agree on one or
more essential terms, there is no binding contract.”
FNI0E Moreover, where, as in this case, a plaintiff
seeks specific performance of an alleged comtract,
the plaintiff must prove by clear and convincing
evidence that the agreement contains afl essential
terms and that they are sufficiently definite to be
enforced."™'” Paraphrasing the statement of the
applicable test in §IGA If, 1 must deterinine

FN10R. Partel v. Paiel, 2009 WL 427977,
at *3 (Del.SuperFeh.20, 2009) (citation
omitted);, fntellisource Gp., Inc. v. Willi-
ams, 1999 WL 615114, at *4 (D.Del. Aug.
11, 1999).

FN10S. See Osborn v. Kemp, 991 AZ2d
1153, 1158 (Del.2010) (specific perform-
ance requires, inter alia, existence of a val-
id contract); Patel, 2000 WL 427997, at *3
(no coniract exists where one or more es-
sential terms are missing).

whether a reasonable negotiator in the position of
[PharmAthene] would have concluded, in that
setting, that the [LATS as attached to the Bridge
Loan Agreement or the Merger Agreement] con-
stituted agreement on all of the terms that the
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parties themselves regarded as essential and thus

that the agreement concluded the negotiations....
FN110

FN110. SIGA II, 2010 WL 4813553, at *3
(quoting Loppert v. WindsorTech, Inc, 865
A2d 1282, 1285 (Del. Ch.2004)).

Having carefully considered all of the relevant
evidence, I conclude that the answer to that ques-
tion is no. In particular, I find that a reasonable ne-
gotiator in the position of PharmAihene would not
have concluded that the LATS, as attached to the
Bridge Loan and Merger Agreements, manifested
agreement on all of the license terms that SIGA and
PharmAthene regarded as essential. In that context,
therefore, such a reasonable negotiator would not
have believed that the LATS concluded the parties’
negotiations.

In arguing to the contrary, PharmAthene relies
primarily on three cases: Loppert v. WindsorTech,
Inc, "N Asien, Inc. v. Wangner Systems Corp.,
W2 and  Parker—Hannifin - Corp. v, Schiegel
Electronic Materials, Tnc.™1? Yet, none of these
cases supports a finding that the LATS as attached
to the Bridge Loan Agreement or Merger Agree-
ment constituted an agreement between the parties
on all essential elements of a license to ST-246.

FN1I1. 865 A2d 1282 (Del. Ch.2004),
affd, 867 A.2d 903 (Del.2005).

FNi12. 1999 WL 803965 (Del. Ch. Sept.
23, 1999).

FN113. 589 F.Supp.2d 457 (D.Del.2008).

PharmAthene likens this case to Loppert be-
cause it alleges that S1GA's Drapkin stated in mid
to late January 2006 that “we have a deal” and that
all that remained for the parlies to negotiate was
boilerplate. Drapkin denies making that statement,
but even if he did, I find for the reasons discussed
supra that Drapkin focused more narrowly on what
he considered to be the key economic components
of a license with PharmAthene regarding ST—246.
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Drapkin credibly denied having the expertise to
know what all the essential terms of such a license
would be, and there is no evidence that anyone
among those who worked with him in the negoti-
ations with PharmAthene in carly 2006 possessed
that expertise. Indeed, Hruby had told Richiman that
certain important terms, such as the makeup and
operation of the research and development commit-
tee, remained to be negotiated.

In Asten, the court ordered specific perform-
ance of a term sheet. In reaching that conclusion,
the court held that the intent of the parties to split
the proceeds was clear and “an unresolved adminis-
trative issue as to how to effect the split does not
constitute the omission of a material term.” ™M
The circumstances here are different. The issues
SIGA and PharmAthene implicitly left for future
negotiations involve far more than simply
“unresolved administrative issues.” In addition,
PharmAthene has not proven that the parties be-
lieved they had reached agreement on all essential
terms.

FNI114. 1999 WL 803963, at *3.

*19 Finally, I also consider PharmAthene's re-
liance on Parker—Hannifin to be misplaced. There,
the issue was whether a series of communications
constituted a binding agreement to seitle a patent
infringement case and grant cross licenses. The
court upheld the agreement even though it included
only the following three essential terms: (1) that no
party would support a challenge to the validity or
enforceability of the patents; (2) that the parties
would exchange mutual releases regarding the mat-
ter in litigation; and (3) that the parties would grant
each other paid-up cross-licenses under the patents
in suit covering all past, present, and future mar-
keted products. The key question before the court in
Parker—Hannifin was whether all of the terms the
parties themselves regarded as important had been
resolved. There, the court held they had been.

I cannot draw the same conclusion here. By the
end of January 2006, the parties appear to have
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agreed on the main economic terms of a license
agreement to ST-246. The logical next step would
have been to turn the LATS over to the parties' re-
spective counsel to incorporate those key terms into
a formal license agreement. PharmAthene,
however, effectively preempted this next step by
expressing its preference for a merger agreement
rather than a license. In fact, PharmAthene tried to
secure the best of both worlds by attempting o in-
clude in the merger term sheet a requirement that
the parties attach to the anticipated merger agree-
ment a full-blown, executed license agreement in
case the merger was not completed. But, SIGA,
through Drapkin, balked. He refused to incur the
time and expense of fully negotiating a license
agreement that might never be needed and instead
agreed only to include in the Bridge Loan Agree-
ment and, ultimately, the Merger Agreement, provi-
sions that required SIGA to “negotiate in good faith
with the intention of executing a definitive License
Agreement in accordance with the terms set forth in
[the LATS]...” ™% These facts render the de-
cision in Parker—Hannifin inapposite.

FNI15.BLA §2.3.

B. Did SIGA Breach an Obligation to Negotiate

in Good Faith a License Agreement Containing

Substantially the Same Economic Terms As The
LATS FNLIG

FN116. SIGA contends that PharmAthene
waived its claim for breach of a duty to ne-
gotiate in good faith under Count Five of
its Amended Complaint by failing to dis-
cuss that claim in its Post-Trial Opening
Brief. I find that argument unpersuasive.
PharmAthene sufficiently preserved its
claim under Count Five by makmg mul-
tiple references in its Post-Trial Opening
Brief to SIGA's duty to negotiate in good
faith under the Bridge Loan and Merger
Agreements. Although PharmAthene fo-
cused most heavily on its claim that an ac-
tual licensing contract existed between it
and SIGA, it argued in the alternative that
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“this court has held that even an
‘agreement to apree’ can be specifically
enforced” and cited authority that “an
agreement to negotiate in good faith may
be binding under Delaware law ... and spe-
cific performance could, in theory, be an
appropriate remedy for breach of such a
provision.” PL's Post~T. Op. Br. 46 n. 47
(citing Grear—West Invesiors LP v. Thomas
H. Lee Ps, LP, 2011 WL 284992, at *9
(Del. Ch. Jan. 14, 2011)).

1. Key facts

Although I have concluded that SIGA and
PharmAthene did not enter into a definitive licens-
ing agreement when they attached the LATS to
both the Bridge Loan and Merger Agreements,
these documents still are critical to determining the
nature of the relationship between the parties. Sec-
tion 2.3 of the Bridge Loan Agreement, executed on
March 20, 2006, states that if the parties failed to
merge, “SIGA and PharmAthene will negotiate in
good faith with the intention of executing a definit-
ive License Agreement in accordance with the
terms set forth in the [LATSL..” The Merger
Agreement, executed on June 8, 2006, contains cs-
sentially the same language. Even after these agree-
ments were signed, however, it was uncertain
whether the parties would be able to effect a merger
or what ultimate form any joint undertaking
between them would take.

*20 A number of promising events happened in
the development of ST-246 between the time the
Merger Agreement was signed on June 8, 2006 and
its termination on September 30, 2006. For ex-
ample, on June 9, NIAID awarded SIGA $5.4 mil-
lion to develop the drug. In July, SIGA successfully
completed the first planned clinical safety trial of
ST-246. And, in late September, SIGA was awar-
ded a $16.5 million NIH contract, which SIGA con-
sidered sufficient to support the entire remaining
development of ST-246, With these events in mind,
SIGA denied PharmAthene's request for an exten-
sion of the September 30, 2006 termination date
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and advised Wright that it did not intend to pursue
the merger further.

In the ensuing license negotiations, Drapkin
played virtually no active role. Fasman and SIGA's
outside counsel, Grayer and Coch, took the lead for
SIGA. Although Drapkin was not directly involved,
Fasman still described Drapkin as “a central parti-
cipant,” and said that he “was copied on every
email [Fasman] sent out” *was a sounding board
for [Fasman],” was one “of [the] members of
SIGA's board kept aware of the terms of the LLC
agreement .... [and he] certainly knew what was go-
mg On.“ FNIL17

FNI117.T. Tr. 222426,

On October 12, 2006, Baumel sent Grayer
PharmAthene's Proposed License Apgreement,
which mcorporated the terms of the LATS in a
more fully fleshed-out agreement. In an October 26
email to Coch, Olstein expressed PharmAthene's
willingness to sign the Proposed License Agree-
ment and suggested that the parties meet after
SIGA sent a revised license agreement incorporat-
ing any proposed changes. Coch agreed to meet
November 6, but stated that SIGA would not
provide a revised draft in advance of that meeting.
Coch also asserted that the Merger Agreement con-
temmplated the need for “a robust discussion™ regard-
mg the license agreement.F¥'18

FN118. JTX 420.

At the November 6 meeting, Fasman proposed
that the collaboration between the parties take a
partnership structure, in the form of an LLC, rather
than be a licensing transaction. SIGA claimed this
was consistent with the “SIGA/PharmAthene part-
nership” title and intended purpose of the LATS.
PharmAthene expressed surprise at this proposed
structure becavse if understood the LATS to have
envisioned a straight licensing deal in which
PharmAthene would control the product within its
own corporate structure and make certain payments
back to SIGA. When pressed by PharmAthene,
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SIGA suggested that an upfront payment from
PharmAthene of $40-45 million and a 50/50 profit
split might be appropriate parameters for such a
partnetship or LLC transaction. These terms
differed significantly from the original terms of the
LATS, under which PharmAthene was scheduled to
make an upfront payment of $6 million and SIGA
was entitled to a profit split only as to U.S. govern-
ment sales having a profit margin of 20% or more.
Olstein responded that the parties were bound by
the terms of the LATS but that, to avoid dispute,
PharmAthene would consider economic terms
somewhat different than those included in the
LATS. PharmAthene's representatives also objected
to Fasman's proposed LI.C structure as inconsistent
with the requirement that the parties negotiate a li-
cense agreement. The meeting ended with SIGA
agreeing to put together a proposal in writing and
PharmAthene undertaking to provide SIGA with
the financial projections it had done for ST-246.

*21 On November 21, 2006, Coch sent SIGA's
proposed 102—-page Draft LLC Agreement to
Baumel. Under this proposal, the parties jointly
would own the prospective LLC and PharmAthene
would make upfront, royalty, and milestone pay-
ments to SIGA. The LLC would hold an exclusive
license under the patents to ST-246, but SIGA
would receive a §300 millien credit to its capital
account to reflect its contribution of the patent
rights and other research and development results to
the entity. ™! PharmAthene would receive only
the residual value from sales of the drug if adequate
funds were left afier the upfront, milestone, and
royalty payments had been made.

FN119. Draft LLC Agreement § 5.1(a).

Virtually every term of the Drafi LLC Agree-
ment was more favorable to SIGA than the corres-
ponding provision in the LATS. For example, the
upfront payment had increased from $6 million in
the LATS to $100 million in the Draft LLC Agree-
ment; the milestone payments had increased {rom
$10 million to $235 million; the royalty rates to be
paid to SIGA had increased from a range of

© 2012 Thomson Reuters. No Claim to Crig. US Gov. Works.

Exhibit C

http://web2. westlaw.com/print/printstream.aspx’mit=Westlaw&priti=HTMLE&vr=2.0&des... 7/25/2012



Not Reported in A.3d, 2011 WL 4390726 (Del.Ch.)
(Cite as: 2011 WL 4390726 (Del.Ch.))

8%-12% to 18%—28%; and SIGA would be entitied
to 50% of any remaining profit from the LLC, not
just when net margin excesded 20% on sales to the
U.S. Government, as provided for in the LATS,

SIGA also revised the noneconomic terms of
the proposed relationship to faver itself signific-
antly. Whereas PharmAthene would have been the
principal decisionmaker under the LATS, opera-
tional control shifted to SIGA under the Draft LLC
Agreement. For exampie, SIGA unilaterally could
resolve disputes, block distributions to PharmA-
thene, and terminate the LLC if certain events oc-
curred, without even affording PharmAthene a right
to cure. Yet, PharmAthene still would have been re-
sponsible to fund and guarantee all of the LLC's op-
erations and obligations, despile having less opera-
tional control and being subject to much greater
risk in terms of its potential payout.

The parties met again on November 28, 2006,
to discuss the Draft LLC Agreement, but that meet-
ing was not productive. Thereafter, Olstein sent a
letter to Coch on November 30, repeating PharmA-
thene's position that, although it believed the parties
were bound by the terms of the LATS, it still was
willing to consider certain changes. In a reply sent
on December 4, Coch stated that ST-246 had in-
¢reased in value due to SIGA's “investment of time,
money and effort,” but did not suggest any revised
terms ™20 Instead, SIGA offered to continue ne-
gotiations if PharmAthene agreed that the LATS
was nonbinding. The parties exchanged a bit more
comrespondence, but neither side altered their pro-
posals. On December 20, 2006, Pharmathene filed
this action.

FN120. ITX 109.

2. Did SIGA act in bad {aith by proposing the
Draft LLC Agreement?

By executing the Bridge Loan Agreement and
the Merger Agreement, both SIGA and PharmA-
thene became bound by the terms of those con-
tracts. Accordingly, even if the parties were not ob-
ligated to execute a license agreement with terms
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identical to those in the LATS if the merger failed
to close, the LATS still remained relevant to theitr
relationship. This is because both Agreements ex-
pressly required the parties to “negotiate m good
faith with the intention of executing a definitive Li-
cense Agreement in accordance with the terms set
forth in the License Agreement Term Sheet” and
both included the LATS as an exhibit.

*22 Under Delaware law, bad faith constitutes
“not simply bad judgment or negligence, but rather
... the conscious doing of a wrong because of dis-
honest purpose or moral obliquity; it is different
from the negative idea of negligence in that it con-
templates a state of mind affirmatively operating
with fortive design or i1l will.” ™12l Thus, a party
seeking to prove that another party has breached an
obligation to negotiate in good faith must establish
that the defendant's conduct was “motivated by a
culpable mental state” or “driven by an improper
purpose” that “rise[s] to a high level of egregious-
ness'” FNI2Z

FNIi2t. CNL-4B LLC v. E. Prop. Fund 1
SPE (MS Ref) LLC, 2011 WL 353529, at
*9 (Del. Ch. Jan. 28, 2011). Obliguity is
defmed as “deviation from moral rectitude
or sound thinking” Merriam—Webster's
Collegiate Dictionary 856 (11th ed.2004).

FNI122. Judge v. City of Rehoboth, 1994
WL 198700, at *2 (Del. Ch. Apr. 29, 1994)
. Amirsaleh v. Bd of Trade of N.Y., Inc.,
2009 WL 3756700, at *5 (Del. Ch. Nov. 9,
2009), rev'd on other grounds, 2011 WL
3585598 (Del . 2011).

In considering the duty to negotiate in good
faith, this Court has held that an attempt to condi-
tion future agreement on a previously “contested
and compromised” point is “an unambiguous act of
bad faith” where the other party performed in reli-
ance on that compromise.fN22 PharmAthene has
made such a showing in this case. Specifically, the
evidence proves that SIGA and PharmAthene con-
tested and compromised the primary economic
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terms of a license to ST-246 in the LATS, that
PharmAthene acted in reliance on that compromise,
and that S8IGA disregarded those terms and attemp-
ted to negotiate a definitive license agreement that
contained economic and other terms drastically dif-
ferent and significantly more favorable to SIGA
than those in the LATS.fNX¥ Accordingly, 1 find
that SIGA acted in bad faith in relation to its duty
to negotiate the terms of a licensing agreement in
accordance with the terms of the LATS.

FNI123. See RGC Il Imvestors, LDC v,
Greka Energy Corp,, 2001 WL 984689, at
*¥13 (Del. Ch. Aug. 22, 2001) [hereinafter
Greka ].

FN124. See id at * 11, 14 (finding a
breach of the duty to negotiate in good
faith where the defendant made “a blatant
attempt to force [the plaintiff] to give up a
specifically negotiated provision in the
Termm Sheet—a provision that was already
a settled item.”) (citing Abex Inc. v. Koll
Real Estate Gp., Inc., 1994 WL 728827, at
*37 (Del. Ch. Dec. 22, 1994)).

a. Did SIGA have a duty to negotiate a license
agreement with economic terms similar to those
in the LATS?

PharmAthene claims that the relevant clauses
in the Bridge Loan and Merger Agreements re-
quired the parties to negotiate a license agreement
with the same or similar economic termns as those in
the LATS. According to PharmAthene, therefore,
SIGA's proposed LLC structure, with economic
terms that greatly differed from the terms in the
LATS, could not have been proposed in good faith.
SIGA, on the other hand, contends that the parties
intended the LATS simply to provide a “jumping
off point” by specifying the basic structure of a po-
tential licensing agreement or partnership. Based on
the facts surrounding the negotiation of the LATS
and the subsequent dealings between the parties, I
find that when the parties negotiated and comprom-
ised the terms of the LATS and the Bridge Loan
and Merger Agreements, they mutally understood
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that any future license agreement would contain
terms substantially similar to the LATS. Therefore,
SIGA had a duty to negotiate a license agreement
with PharmAthene having economic terms substan-
tially similar to those agreed to in the LATS,

The evidence shows that the parties intended
the LATS to provide more than just a basic frame-
work for a future license agreement in which the
amounts specified for various payments represented
little more than mere placeholders. Throughout
January 2006, SIGA and PharmAthene engaged in
significant negotiations regarding the economic
terms of the LATS. As a result, they arrived at spe-
cific economic terms for a potential license and in-
corporated them into the LATS. These terms not
only included specific dollar amounts and royalty
percentages to be paid by PharmAthene to SIGA,
but also contained agreements as to the triggers,
timing, and form of the payments to be made. For
example, based on a request from SIGA, PharmA-
thene agreed that SIGA would be entitled to
“receive 50% of any amounts by which net margin
exceeds 20% on sales to the 11.S. Federal Govern-
ment.” N3 The parties did not conclude a Ii-
cense agreement in early 2006 because PharmA-
thene elected to focus instead on merger discus-
sions. Nevertheless, the incorporation of the LATS
into the Bridge Loan and Merger Agreements re-
flects an intent on the part of both parties to negoti-
ate toward a license agreement with economic
terms substantially similar to the terms of the LATS
if the merger was not consummated.

FN125 LATS at 2; T. Tr. 156-57 (Richman).

*23 The extent to which the parlies negotiated
the economic terms of the LATS in January 2006
and the inclusion of the LATS in the Bridge Loan
and Merger Agreements buttresses the conclusion
that they intended those terms to be more than a
mere “jumping off point” in later negotiations.
SIGA's purported understanding of the LATS
would render the January 2006 negotiations super-
fluous and the actual terms of the LATS virtually
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meaningless. I find it unlikely, especially consider-
ing SIGA's immediate cash needs in late 2005 and
early 2006, that the parties would have wasted time
and money negotiating specific economic terms for
the LATS without intending to give those terms
significance in later vegotiations. 1 find it equally
unlikely that the parties would have incorporated
the LATS into the subsequent Bridge Loan and
Merger Agreements if they intended the LATS to
provide only a rough and easily modified outline of
the basic structure of the licensing agreement.

PharmAthene's performance under the Bridge
Loan and Merger Agreements also supports my
finding that it understood the parties to have inten-
ded the terms of the LATS to be important. The
evidence shows that PharmAthene had no interest
in serving as a bank to SIGA— i.e, in loaning SIGA
the $3 million it sought with the sole expectation of
being repaid the principal and a negotiated rate of
interest, In early 2006, PharmAthene did not have
$3 million in freely available cash to make such a
loan. Instead, PharmAthene itself had to raise capit-
al to make that loan.*™** The record supports a
finding that PharmAthene agreed to make the
Bridge Loan as an investment in ST-246 which
would enable the parties to explore fully the possib-
ility of a merger while maintaining PharmAthene's
right to pursue a license in accordance with the
LATS. In that regard, I credit the testimony and
documentary evidence PharmAthene adduced that it
would not have loaned $3 million to SIGA without
an assurance from SIGA that PharmAthene reason-
ably could expect to control 8T-246 through either
a merger or a license agreement in accordance with
the terms of the LATS, The evidence shows that, as
PharmAthene asserts, it made the Bridge Loan to
assuage SIGA's immediate need for cash and to fa-
cilitate PharmAthene's preference for a merger, if
possible. Hence, the parties focused their energies
between February and June 2006 on negotiating the
terms of the Bridge Loan Agreement, effectuating
the Bridge Lean, and negotiating the Merger Agree-
ment with the understanding that if no merger oc-
cutred, they would negotiate a fallback licensing
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agreement in accordance with the basic economics
of the LATS.

FN126. PharmAthene raised the requisite
capital to extend the Bridge Loan from its
original investors and from personal con-
tributions by its senior management. T. Tr.
184 (Richman).

On or about September 30, 2006, SIGA termin-
ated the Merger Agreement because the merger had
not closed within the prescribed time period. As a
result, the LATS-related clauses of the Bridge Loan
and Merger Agreements became operative. For the
reasons stated in this section, I find that those
clauses required the parties to negotiate in good
faith a license agreement with economic terms sub-
stantially similar to those contained in the LATS.

b. Were the economic terms proposed by SIGA
in the later negotiations so different from the
LATS as to constitute bad faith?

*24 In expectation that it eventually would
control ST-246 through either a inerger or license
agreement in accordance with the LATS, PharmA-
thene gave SIGA a $3 million bridge loan and
provided support for developing and commercializ-
ing ST-246 during the period from approximately
March to Sepiember 2006. At least partially as a
result of PharmAthene's loan and support, SIGA
was able to move forward with development of the
drug and, by late summer 2006, had received strong
indications that ST-246 would be enormously suc-
cessful.

At the same time, SIGA began experiencing
“seller's remorse” for having given up control of
what was looking more and more like a multi-bil-
lion dollar drug. Indeed, by the end of September
2006, SIGA had secured independent government
funding to support the remaining development of
ST-246, which 1t believed made PharmAthene's
continued involvement unnecessary. Therefore,
when PharmAthene asked for an extension of the
merger deadline, SIGA declined. Against that back-
ground, PharmAthene turned its sights to negotiat-
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ing a license agreement in accordance with the
terms of the LATS as required under the Bridge
Loan and Merger Agreements,

As discussed supra, SIGA was required to ne-
gotiate a license agreement with PharmAthene that
included economic terms substantially similar to
the economic terms of the LATS. The terms pro-
posed under the Draft LLC Agreement, however,
were not similar to the LATS, nor were they inten-
ded to be. Even though SIGA's projections of the
value of the drug had increased by, at most, three to
four times, it increased the amount of the upfront
and milestene payments that would be required un-
der the Draft LLC Agreement in comparison to the
LATS by more than twelve and twenty-three times,
respectively.™'?7 The Draft LI.C Agreement also
more than doubled the royalty rates provided for in
the LATS and called for SIGA to receive 50% of
all residual profits. In addition, SIGA would re-
ceive most of its payments first, and PharmAthene
could only claim its share from any residual value
remaining after SIGA was paid.

FN127. The initial projections for the mar-
ket value of ST-246 in December 2005
were $1-1.26 billion. JTX 166. In Novem-
ber 2006, SIGA valued the drmug between
$3-5.6 billion. JTX 515.

I find that SIGA's Drafi LLC Agreement re-
flects a complete disregard for the economic terms
of the LATS. SIGA effectively admitted as much
by claiming that the positive developments that had
occurred during the summer and early fall of 2006
justified its position. SIGA's argument, however,
ignores the negotiating history of the LATS, the
parties’ infent in incorporating it into the Bridge
Loan and Merger Agreements, and PharmAthene's
performance under the Bridge Loan Agreement.
PharmAthene made the Bridge Loan to SIGA with
the understanding that the terms of the LATS rep-
resented a baseline of what it would receive in ex-
change for the loan and its support of the develop-
ment of the drug. When PharmAthene extended the
loan, M & F, SIGA's largest investor, had refused
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to supply SIGA with any further funding and it was
uncertain whether SIGA could continue to develop
S$T-246 without PharmAthene's help, Moreover, at
the time of the Bridge Loan, it was still highly
speculative whether ST-246 would prove valuable.
In agreeing to make that loan, PharmAthene made
clear to SIGA that it was doing so in anticipation of
gventually controlling the drug through either a
merger or a license agreement with terms similar to
the LATS. PharmAthene then performed its part of
the Bridge Loan Agreement and put its own money
at risk. In addition, the evidence shows that
PharmAthene's funding played a major role in al-
lowing the drug to move forward.™2% In these
circumstances, by trying substantially to renegotiate
the economics of a license agresment in light of
facts that occurred affer PharmmAthene had per-
formed its obligations and undertook an economic
risk that SIGA and M & F intentionally avoided,
SIGA acted in bad faith.

FN128. The record shows that by spring
2006, SIGA was quickly munning out of
money. See T. Tr. 139697 (Konatich);
ITX 214 (“If we could have saved the $1.3
million wasted on [former SIGA execut-
ives] we could have gone forward on our
own.”) (Konatich); JTX 205 (“At this point
the terrifymg thing is if the deal falls
through and we are back to no [money], no
CEO and a pissed off Donny .} (Hruby).
In fact, SIGA was able to use approxim-
ately $600,000 from the Bridge Loan to
begin human safety irials in May 2006.
JTX 203, 210.

*25 With the benefit of hindsight, it appears M
& F and SIGA's board made a terrible business de-
cision in opting to offer a major stake in ST-246
for a relatively small capital infusion. The evidence
is unmistakable, however, that Drapkin and SIGA
knew what they were doing and went ahead any-
way. M & F, through Drapkin, categorically refused
to invest more money i SIGA in late 2005 and
early 2006. The emails of SIGA insiders Konatich
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and Hruby clearly reflect the extent to which SIGA
was squeezed by that decision and its need for cash.
They also demonstrate that SIGA knew just how
much control of ST-246 it was offering to cede to
PharmAthene to get the cash it needed to continue
its development in 2006. Nevertheless, SIGA took
the cash.

By the end of September 2006, the tables had
tomed. It then appeared that $T-246 would be a
fantastic success and that SIGA could obtain all the
capital it might need in the future from sources in-
dependent of PharmAthene. Predictably, Hruby
quickly claimed that SIGA deserved all the credit
for ST-246's good fortune and determined that
SIGA had no need for PharinAthene whatsoever.

The only brake on Hruby's willingness to cut
PharmAthene out would have been if someone fa-
miliar with the earlier negotiations fairly and ob-
jectively reminded SIGA of what it already had
agreed to with PharmAthene. The likely candidate
for that role was Drapkin, but he abdicated that re-
sponsibility and resorted, instead, to a selective and
biased memory of the parties’ negotiations. Drapkin
apparently took no active role in the post-
September 2006 licensing negotiations other than to
offer his counterfactual recollection that the LATS
were nothing but a “jumping off point™ P2
Beyond that, Drapkin, and SIGA for that matter, es-
sentially left the negotiations of the license agree-
ment to those who either had no involvement in the
previous negotiations and agreements, most notably
Fasman, or acting in their own self-interest, such as
Hruby, were more than happy to disregard the eco-
nomic importance of the LATS.

FN129. Drapkin's trial testimony may have
been truthful, but it brought to mind the
advice the Rockman gave to the boy Oblio
in Nilsson's “The Point”: “You see what
you want to see ... You hear what you want
to hear...” Nilsson, The Point (RCA Re-
cords 1971) (Storybook libretto) (ellipses
in original). That is, Drapkin was so fo-
cused on obtaining from PharmAthene the
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money SIGA needed to continue pursuing
the development of a potentially lucrative
drug that he paid little attention to what
PharmAthene wanted in returm. As a result,
Drapkin actually may have had as superfi-
cial an understanding of the situation as he
claimed or simply may have forgotten the
substance of the parties' communications.
In any event, I find Drapkin's testimony to
be largely subjective and otherwise unreli-
able, especially as it pertains to his belittle-
ment of the LATS as a mere “jumping off
point.”” In that regard, I note that because
confractual interpretation is an objective
exercise, a party's subjective, though truth-
ful, understanding is largely imelevant. 1
Williston on Contracts § 3:5 (4th ed)
(“[Tlhe law of contracts is concerned with
the parties' objective intent, rather than
their hidden, secret or subjective intent.”
(citing Leonard v. Univ. of Del, 204
F.Supp.2d 784, 787 (D.Del.2002))).

In many respects, the facis of this case are sim-
ilar to those presented in Greka ™0 In Greka,
the acquirer of a target oil company negotiated a
term sheet with the target's preferred shareholders,
RGC, in anticipation of its acquisition of the target.
Under the provisions of a preferred stock agreement
with the target, RGC possessed a mandatory re-
demption option that, if exercised, effectively
would have killed any prospect for the proposed
merger, To avoid that situation, the acquirer negoti-
ated a term sheet with RGC under which RGC
would abstain from exercising its redemption op-
tion. An important aspect of the term sheet from
RGC's point of view was that it still could engage
in short-selling of the acquirer's stock after the ac-
quisition. Although the acquirer and RGC did not
finalize their agreement before the sharcholder
vote, RGC allowed the merger to go forward in re-
liance on its expectation that, after the closing, the
parties would work out an agreement in accordance
with the provisions of the term sheet. in relevant
part, the term shect stated that the parties mutnally
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agreed “to negotiate in good faith the contemplated
transaction....” FN131 Yet, after the merger closed,
the acquirer attempted to renegotiate the short
selling provision of the term sheet to prohibit any
short selling by RGC. As a result, the parties failed
to reach an agreement and RGC sued, claiming
breach of the acquirer's contractual obligation to
negotiate in good faith and promissory estoppel.

FN130. 2001 WL 984689 (Del. Ch. Aug.
22, 2001).

FN131. Greka, 2001 WL 984689, at *7.

*26 In deciding whether the acquirer in Greka
had acted in bad faith in attempting to renegotiate a
term previously negotiated and agreed to in the
term sheet, the court found that, regardless of
whether the term sheet itself was an enforceable
contract, neither party “could in good faith insist on
specific terms that directly contradicted a specific
provision found in the Term Sheet” ™2 Be-
cause the acquirer had insisted on a term that con-
tradicted a specific provision of the term sheet, the
court held the acquirer liable for a bad faith breach
of the duty to negotiate in good faith that resulted
in the failure to reach a final agreement. N3

FN132. Id. at *14. The term sheet in Greka
related to a secured Note Exchange, the
closing of which was dependent on the
parties reaching agreement on “definitive
documentation,” completion of the con-
templated merger between the acquirer and
the target, and cancellation of certain pre-
ferred shares. The term sheet also ex-
pressly “acknowledged [the parties’] mutu-
al apreement to the above terms [of the
Term Sheet] and their intention to negoti-
ate in good faith the contemplated transac-
tion in an expedited manner” Id. at *7
(emphasis omitted). Based on the circum-
stances surrounding the inclusion of the
LATS in the Bridge Loan and Merger
Agreements, 1 do not perceive any 1aterial
difference between the quoted language in

Page 30 of 56

Page 29

the term sheet in Grefa and the term sheet
at issue here.

FN133.Id at * 14.

Similarly to Grela, the parties here reached a
negotiated agreement in the LATS on specific eco-
nomic terms that they intended would serve as the
basis for a final license agreement in the event the
parties failed to conclude the merger. Several of
these terms were the subject of active negotiation
by the parties. For example, the LATS, as agreed
to, called for a total upfront payment by PharmA-
thene of $6 million, with $2 million being paid in
“cash upfront,” $2.5 million in cash as a “
‘Deferred License Fee[ | payable 12 months from
[the] date of the agreement,” and $1.5 million “post
financing > $15 [million].” ™* In the negoti-
ations that led up to the LATS, however, PharmA-
thene initially proposed that the upfront payments
be structured as $2 million “cash upfront,” $2 mil-
lion in PharmAthene stock, and $1 million “post
financing > $15 [million],” for a total of $5 million.
™35 Internally, SIGA's Konatich advised Hruby
that he had a problem with the $2 million up front,
because “[he] would like to have at least 33
[million] in cash which would permit the comple-
tion of the build out and get us through 2006
without too much trouble...” ™!¢ Furthermore,
Drapkin encouraged Konatich to “push hard on
cash and guarantees.” ™% When TPharmAthene
continued to propose the use of stock for part of the
upfront payment, SIGA also expressed a strong
preference for cash. Ultimately, in the final version
of the LATS, PharmAthene agreed to increase the
total amount of the upfront licensing fee from $5 to

$6 million and to provide the entire amount in cash.
FN12§

FN134. LATS at 1.
FNI135. JTX 425.
FNI36. ITX 171.

FN137.ITX 175.
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FN138.JTX 9.

While the economic terms proposed in the
Draft LLC Agreement may not have “directly con-
tradict[ed]” the LATS in the same way that the pro-
hibition on short selling did in Greka, they differed
dramatically from the LATS in favor of SIGA. Fur-
thermore, I have concluded that SIGA agreed to
give the economic terms of the LATS substantial
weight in the later licensing negotiations. By its
own admission, however, SIGA did not believe
those terms to be controlling or even deserving of
considerable weight, relegating them instead to be-
ing a mere “jumping off point.” In fact, SIGA virtu-
ally disregarded the economic terms of the LATS
other than using them as a skeletal framework for
the tvpes of payments that would be made without
giving any meaningful weight to the dollar ainounts
or percentages it had negotiated earlier.™** The
Draft LLC Agreement, therefore, bore no resemb-
lance to the economic terms of the LATS and, not
surprisingly, resulted in the parties failing to reach
agreement on a license agreement. Therefore, I find
that SIGA breached its duty to negotiate a license
agreement in good faith in accordance with the
terms of the LATS.FN#0

FN139. In its pre-trial brief, SIGA relied
heavily on Transamerican S.5. Corp. v
Murphy, 1989 WL 12181 (Del. Ch. Feb.
14, 1589}, in arguing that SIGA was not
bound by the terms of the LATS because
the parties did not intend the LATS to be
binding. Transamerican stands for the
principle that a party cannot be bound to a
contract where it has expressly conditioned
its consent on the satisfaction of a condi-
tion precedent which was not fulfilled. /d
at * 1. Because SIGA did not condition its
obligation to negotiate in good faith on
such a condition precedent, the holding in
Transamerican is inapposite. In this case,
it is truc that the LATS does not constitute
a binding license agreement. The relevant
inquiry, however, is not whether the LATS
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created a binding coniract, but whether the
terms negotiated in the LATS were entitled
to deference in later negotiations, a point
which Transamerican does not address.

FN140. Furthermore, I note that the overail
structure, as much as the specific terms, of
the Draft LLC Agreement confributes to
my finding that SIGA breached its obliga-
tions under the Bridge loan and Merger
Agreements to negotiate a license agree-
ment for ST-246 in good faith. Under Sec-
tion 5.1(a), SIGA's only capital contribu-
tion to the LLC would be “a worldwide,
exclusive license” for ST-246. Thus, re-
pardless of any agreement on the Draft
LLC Agreement, the parties still would
need to agree on an independent license
agreement between SIGA and the newly
formed LLC. Though, in the abstract, a li-
cense agreement could have taken the form
of an LLC, see JTX 489, Edwards Report,
i 68, PharmAthene apparently never anti-
cipated such an arrangement. T. Tr.
214-15 {Richman). Moreover, in so far as
the title of the LATS calls for a
“partnership,” PharmAthene's expert Ed-
wards lestified credibly that the word
“partnership” “is used rather loosely” in
the biophammaceutical industry. T. Tr.
982-83. In fact, of twenty-three SEC-filed
biopharmaceutical agreements referred to
as “partnerships” found by Edwards, only
two formed legal partnerships; the re-
mainder constituted licenses, asset pur-
chases, or other similar transactions. T. Tr.
982-83. Accordingly, SIGA's proposed
LLC structure and its one-sided terms sup-
port my finding that SIGA did not satisfy
its obligation under the Bridge Loan and
Merger Agreements to negotiate in good
faith,

C. Is SIGA Entitled to Relief Under the Doctrine
of Promissory Estoppel?
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*27 Altematively, PharmAthene claims it is en-
titled to relief under a theory of promissory estop-
pel. Under Delaware law, a plaintiff asserting a
claim for promissory estoppel must show by clear
and convincing evidence that: (1) a promnise was
made; (2) the promisor reasonably expected to in-
duce action or forbearance by the promisee; {3) the
promisee reasonably relied on the promise and took
action to its detriment;, and (4) the promise binds
the parties because injustice can be avoided only by
its enforcement.f™*' Promissory estoppel re-
quires a real promise, not just mere expressions of
expectation, opinion, or assumpiion."N4? The
promise also must be reasonably definite and cer-
tain, N4

FN141. Territory of U.S. V.1 v. Goldman,
Sachs & Co., 937 A2d 760, 804 (Del
Ch.2007) (citing Chryster Corp. (Del) v
Chaplake Hldgs., 822 A.2d 1024, 1032
(Del.2003)), affd, 936 A.2d 32 (Del.2008)
(TABLE).

FN142, Metro. Convay Corp. v. Chivsler
Corp., 208 A.2d 519, 521 (Del.1965).

FN143. Cont'l Ins. Co. v. Rutledge & Co,
750 A.2d 1219, 1233 (Del. Ch.2000).

As discussed suprg, SIGA promised PharmA-
thene that, at the very least, it could expect to re-
ceive control over ST—246 through a license agree-
ment with economic terms similar to the LATS.
SIGA negotiated the LATS with PharmAthene in
expectation of receiving funding for the develop-
ment of ST-246, and PharmAthene provided both
financial and operational assistance to SIGA in reli-
ance on the LATS and its incorporation into the
Bridge Loan and Merger Agreements. SIGA coun-
ters by arguing that promissory estoppel cannot ap-
ply because the “loan was repaid and
[PharmAthene] never provided it with any mean-
ingful management, expertise, technical know-how
or capital.” ™ T disapree, because PharmA-
thene made the Bridge Loan and assumed the risks
thereunder and provided the operational support it
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did in reliance on SIGA's promise to afford it a
good faith opportunity to obtain control of ST—246,
and not solely in exchange for interest on a secured
loan. Therefore, justice would not be done by treat-
ing PharmAthene as a bank to SIGA, something it
specifically sought to avoid.™% Accordingly, I
find that PharmAthene has shown the existence of
the elements of promissory estoppel.

FNI44. Def's Post-T. Ans. Br. 56.
PharmAthene disputes the allegation that
the expertise and services it provided were
meaningless. 1 find that the expertise and
services were valuable, but probably not to
the full extent PharmAthene claims.

FN145. See Chaplake Hldgs., Lid, 822
A.2d at 1034 (“The prevention of injustice
is the ‘fundamental idea’ underlying the
doctrine of promissory estoppel.”).

D. Was SIGA Unjustly Enriched by the Assist-
ance Provided by PharmAthene to Develop
ST-2467

PharmAthene's final claim that SIGA has been
unjustly enriched is based largely on the same facts
underlying its promissory estoppel claim. That is,
in addition to providing the Bridge Loan, PharmA-
thene alleges that it contributed regulatory, quality
assurance, quality control, clinical, manufacturing,
government affairs, and business development as-
sistance that helped SIGA develop and now control
a product potentially worth billions of dollars.
PharmAthene contends that it provided this assist-
ance based on its understanding that it ultimately
would conirol the product, that SIGA kmew of
PharmAthene's expectation, and that SIGA did
nothing to prevent or dissuade PharmAthene from
providing such assistance. SIGA, by contrast, con-
tends that any assistance it received from PharmA-
thene was de minimis and officious, thereby pre-
cluding a finding of unjust enrichment.

Unjust enrichment is the “unjust retention of a
benefit to the loss of another, or the retention of
meoney ... of another against the fundamental prin-
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ciples of justice or equity...” ™4 To succeed on
a claim for unjust enrichment, a party must show:
(1) an enrichment; (2) an impoverishment; (3} a re-
lation between the enrichment and the impoverish-
nient; (4) the absence of a justification; and (5) the
absence of a remedy at law. ™17 “A person who
officiously confers a benefit upon ancther is not en-
titled to restitution,” ™% however, absent having
first afforded the recipient an opportunity to reject
the benefit./N'¥ Moreover, unjust enrichment in-
volves a threshold inquiry: “whether a contract
already governs the relevant relationship between
the parties” ™! Jf so, “then the contract re-
mains ‘the measure of [the] plaintiff's right.” « FN!

FN146, MetCap Sec. LLC v. Pear! Senior
Care, Inc., 2009 WL 513756, at *3 (Del.
Ch. Feb. 27, 2009) (quoting Schock v
Nash, 732 A2d 217, 232 (Del.1999)),
affd, 977 A.2d 899 (Del.2009) (TABLE))
[hereinafter MetCap IT].

FN147. Jackson MNat'l Life Ins. Co. v
Kennedy, 741 A2d 377,393 (Del. Ch.1999).

FIN148. Restatement (First) of Restitution
§ 112 cmt. a (1937); see also id. § 112 (A
person who without mistake, coercion, or
request has unconditionally conferred a be-
nefit upon another is not entitled to restitu-
tion....”); MetCap If, 2009 WL 513756, at
#10 (“Delaware has expressly adopted §
112 [of the Restatement (First) of Restitu-
tion].”).

FN149. See MetCap f, 2009 WL 513756,
at *¥11 n. 59 (Section 112 reflects the prin-
ciple that, without affording the recipient
an opportunity to reject the benefit, the
person who conferred it has no equitable
claim.}; ¢f Restatement (First) of Restitu-
tion § 112 cmt. ¢ (distinguishing as outside
the scope of § 112 a purported agent's enti-
tlement to compensation for services offi-
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ciously rendered and accepted by the pur-
ported principal under the agency law dac-
trine of ratification).

FNI150. BAE Sys. Info. & Elec. Sys. Integ-
ration, Inc. v. Lockheed Murtin Corp,
2009 WL 264088, at *7 (Del. Ch. Feb. 3,
2009),

FN151. MetCap Sec. LLC v. Pearl Serior
Care, Inc., 2007 WL 1498989, at *5 (Del.
Ch. May 16, 2007} (quoting Wood v.
Coeastal States Gas Corp., 401 A2d 932,
942 (Del.1979)) [hereinafter MetCap 1 .

*28 To the extent PharmAthene's claim for un-
just enrichment relies on its provision of capital m
the form of the Bridge Loan, the Bridge Loan
Agreement alone provides the measure of PharmA-
thene's rights. Once the merger had been termin-
ated, the Bridge Loan Agreement required SIGA to
“negotiate in good faith with the intention of ex-
ecutmg a definitive License Agreement in accord-
ance with the terms set forth in the [LATS}”
52 Ag  discussed supra, SIGA breached that
duty and thereby breached that contract. Therefore,
PharmAthene must look to the Bridge Loan Agree-
ment to enforce its rights in that regard, and it can-
not pursue an independent claim for unjust enrich-
ment based on SIGA's use of the capital it provided
under that Agreement.FN153

FN152. BLA § 2.3,

FN153. See, eg, Bakerman v. Sidrey
Frank Importing Co., 2006 WL 3927242,
at *18 (Del. Ch. Oct. 16, 2006) (“When the
complaint alleges an express, enforceable
contract that controls the parties’ relation-
ship, however, & claim for unjust enrich-
ment will be dismissed.”); Alberr v. Alex
Brown Mgmt  Servs, Inc, 2005 WL
2130607, at * 11 (Del. Ch. Aug. 26, 2005)
(dismissing an unjust enrichment claim
“when the existence of a contractual rela-
tionship [was] not controverted”).
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PharmAthene, however, has not predicated its
claim for unjust enrichment solely on the monetary
capital it provided. It also relies on its provision of
operational support to SIGA. Because PharmA-
thene has demonstrated that SIGA was enriched, to
some degree, by that support, the first element of
unjust enrichment is satisfied. Second, PharmA-
thene was impoverished by its extension of the op-
erational support it provided. Although PharmA-
thene has not presented evidence to demonstrate a
dollar value of that assistance, I am convinced that
its employees expended considerable time that they
would have spent on other PharmAthene matters
were it not for their expectation that PharmAthene
would control ST-246. Third, SIGA's enrichment—
fe, its receipt of free development assist-
ance—directly resulted from PharmAthene's provi-
sion of it.

The fourth element of unjust enrichment is the
absence of justification. This element “usually en-
tails some type of wrongdoing or mistake at the
time of the transfer,” ™' such that a defendant
“could not retain any benefit resulting from the dis-
puted transaction ‘justifiably’ or in accordance with
‘the fundamental principles of justice or equity and
good conscience.’ ** TNI3

FN154. Territery of US. V.1 v. Goldman,
Sachs & Co., 937 A2d 760, 796 n. 161
(Del. Ch2007), affd 956 A2d 32
(Del.2008) (TABLE).

FN155. Jackson Nat'! Life Ins. Co. v
Kennedy, 741 A.2d 377, 394 (Del. Ch.1999).

Here, SIGA contends that any enrichment was
not unjust and that the services rendered by
PharmAthene were officious because (i) Grayer
“reminded [Baumel] on several occasions that the
entities needed to be completely separate legal en-
tities™ N5 yntil the merger closed and (ii) Hruby
asked several PharmAthene representatives, includ-
ing Wright, for greater autonomy with respect to
SIGA's clinical development of ST-246¥N57 1
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reject this argument. First, Grayer's testimony that
he reminded Baumel to respect the legal independ-
ence of SIGA until after the merger closed was giv-
en at ftrial in response to ditect examination con-
cerning preparation of SIGA's proxy statement, not
concerning PharmAthene's involvement in 5T—246.
NI Second, although Wright recalled the con-
versation with Hruby and even characterized it as
an “argument,” ™5 Hruby's own account of it
was: “I became uncomforiable with the amount of
control that PharmAthene executives were trying to
exert over ST-246 ... and, ultimately, that was re-
layed to Mr. Wright” ™0 A request that
PharmArthene be less involved in clinical develop-
ment of ST-246 is not an outright rejection of the
assistance PharmAthene provided. Indeed, it im-
plies acceptance of at least some part of it. Lastly,
PharmAthene provided ongoing assistance to SIGA
for over six months, from March to Septewnber
2006, Throughout that period, SIGA knew that
PharmAthene was providing its assistance only be-
cause it reasonably anticipated that it soon would
control ST-246, and SIGA had every opportunity to
refuse to accept the assistance. Under these circum-
stances, where SIGA knowingly accepted the bene-
fits of an ongoing, personal services relationship for
an extended period of time without rejecting those
services, I find that PharmAthene did not confer a
benefit officiously. Accordingly, SIGA lacks justi-
fication for retaining the benefits PharmAthene
conferred.

FN156. T. Tr. 1532 (Grayer).
FN157. T. Tr. 1588-89 (Hruby).
FN158. T. Tr. 1530-32.

FN159. T, Tr. 100.

FN160. T. Tr. 1588-89 (emphasis added).
SIGA attempts to characterize Wright's re-
collection of the argument as a “demand”
by Hruby that PharmAthene, quoting the
transcript, “back away from SIGA's devel-
opment program until a merger was
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closed.” Def's Post-T. Ans. Br. 15. I con-
stder that allegation to be overstated,
however, and accord it no weight.

*29 Fifth and finally, PharmAthene must not
have an adequate remedy at law, “This element
turns on the adequacy of the legal remedy as a prac-
tical matter.” ™!¢' Although PharmAthene theor-
etically could pursue a remedy at law for reim-
bursement of the portion of its employees' salaries
attributable to their time spent working on ST-246,
TNIS2 guch a remedy would not adequately redress
the hamm alleged here. Rather, fundamental prin-
ciples of justice or equity arguably might require an
accounting to disgorge the increase in value of
ST-246 attributable to PharmAthene's assistance.
TNISS Conceptually, therefore, the fifth element of
unjust enrichment might be satisfied. In this case,
however, PharmAthene did not introduce evidence
of such harm other than in conmnection with the
overall relief it seeks based on its claims for SIGA's
breach of its contraciual obligation to negotiate in
good faith and promissory estoppel. A further find-
ing of unjust enrichment would not lead to different
or additional relief. Thus, I conclude that PharmA-
thene's unjust enrichment claim effectively is sub-
sumed in its breach of contract and promissory es-
toppe! claims.Fs4

FN161. Reserves Dev. LLC v. Severn Savs.
Bank, FSB, 2007 WL 4054231, at * 12
(Del. Ch. Nov. 9, 2007), affd, 961 A.2d
521 (Del 2008).

FN162. See Restatement (Third) of Resti-
tution & Unjust Enrichment § 49¢3) (2011)
{“Enrichment from the receipt of nonre-
turnable benefits may be tneasured by ...
the cost to the claimant of conferring the
benefit....”").

FNI163. See id § 51(4) (“[T]he unjust en-
richment of a conscious wrongdoer ... is
the net profit attributable to the underlying
wrong.”).
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FN164. See supra note 153 and accompa-
nying text.

For these reasons, I need not discuss the unjust
enrichment claim further.

E. Remedies

As discussed above, I have found SIGA liable
(1) for breach of its obligations under Section 2.3 of
the Bridge Loan Agreement and Section 12.3 of the
Merger Apreement to “negotiate in good faith with
the intention of executing a definitive License
Agreement in accordance with the terms set forth in
the [LATS])” and (2) under the docirine of promis-
sory estoppel. I now address an appropriate remedy
for those wrongs.

1. Remedy for breach of contract and promis-
sory estoppel

As a threshold maiter, the remedies for breach
of contract and under the doctrine of promissory es-
toppel can, and often do, overlap. As applied in
Delaware, promissory estoppel serves fundament-
ally to prevent injustice and, in so doing, may en-
title a party to recovery of its expectation interest.
mies Therefore, 1 address the appropriate remedy
for both the breach of contract and promissory es-
toppel claims together in the followmg subparts.

FN165. Chrpsfer Corp. v. Quimby, 144
A2d 123, 133-24 (Del), affd on rek'g,
144 A2d 885 (Del.1958); see alse Greka,
2001 WL 984689, ai *15-16 (determining
that expectation damages properly
remedied both the breach of contract and
promissory estoppel claims).

a. Parties' contentions

PharmAthene first requests an order of specific
performance compelling SIGA to perform its con-
tractual obligations. In the alternative, PharmA-
thene asks for an award of expectation damages
based on the expert reports and testimony of Jeffrey
Baliban, who considered various, alternative sets of
assumptions to determine a specific dollar amount
of damages. Lastly, PharmAthene asks me to con-
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sider awarding “an equitable payment stream on
sales [of ST-246] that would be economically equi-
valent to the lump sum damages amounts determ-
ined by Baliban,” ™% That is, because no sales
of ST-246 have taken place yet, a lump sum dam-
ages award might be premature or too speculative
at this time or even place PharmAthene in a better
position than if the parties had agreed to a license.
Elsewhere, PharmAthene described that form of re-
lief as an on-going profit participation in future
sales, if any, of ST—246, 167

FNI166. PL.'s Post—T. Op. Br. 65.

FNi67. PharmAthene's description of its
so-called “equitable payment stream” is
not entirely consistent. By requesting a
payment stream “economically equivalent
to the lump sum damages amount determ-
ined by Baliban,” PharmAthene seems to
request, in effect, an annuity with a net
present value equal to Baliban's estimate of
its expectation damages. Nevertheless,
PharmAthene argues that its requested re-
lief would mirror SIGA's retum on sales of
ST-246 and, thus, “mitigate any uncertain-
ties around the future sales of 5T-246...7
Id. at 66. Based on this latter argument, I
understand PharmAthene's use of the
phrase “equitable payment stream” to
mean an on-going profit participation in
future sales, if any, of ST-246.

*30 Most of PharmAthene's arguments,
however, and virtually all of its expert evidence re-
garding remedies are predicated on the theory that
the LATS constituted an enforceable license agree-
ment and that STIGA's breach of the TLATS warrants
specific performance, expectation damages, or an
equitable payment stream. As discussed supra, I
have found that the LATS does not constitute an
enforceable license agreement. Rather, liability
arises from SIGA's breach of its express obligations
under the Bridge Loan and Merger Agreements to
negotiate in good faith. And, while breach of a duty
to negotiate in good faith warrants a remedy, that
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remedy need not implement (via specific perform-
ance) or compensate for (via monetary damages)
the aborted license.™¢ In this context, PharmA-
thene's request for specific performance must be
construed as a request for an order compelling
SIGA to negotiate in good faith a license agreement
for ST-246 and not for an order specifically enfor-
cing the LATS. Similarly, I construe PharmA-
thene’s altemative request for monetary damages as
a request for the damages PharmAthene suffered as
a result of SIGA's failure to negotiate a license
agreement in good faith and not for the damages it
suffered because it did not obtain a license strictly
conforming to the LATS. Because PharmAthene's
briefs and expert evidence focus mostly on the
damages that would have been due if a license in
strict conformance with the LATS had been
formed, however, they provide only limited guid-
ance in determining the precise bounds of an appro-
priate remedy.

FN168. J . Childs Fguity Pws, LP. w
Paragon Stealkhouse Rests., Inc., 1998 WL
812405, at *3 (Del. Ch. Nov. 6, 1998).

For its part, SIGA contends that nome of
PharmAthene's requested remedies are appropriate.
As to specific performance, SIGA argues that a
“court-ordered collaboration between SIGA and
PharmAthene risks the creation of a dysfunctional
and unproductive development team for ST-246"
given the parties’ current relationship and that judi-
cial oversight of an order to negotiate in good faith
would be impractical. ™' With respect to ex-
pectation damages, SIGA argues that lost profits
are too speculative to award. In addition, SIGA
cites Goodstein Construction Corp, v, City of New
York, ™7t a cage applying New York law, for the
proposition that reliance damages, not expectation
damages, are the only remedy available to PharmA-
thene for its breach-of-good-faith claim. FNi7!
Lastly, SIGA objects to PharmAthene's request for
a rmunning payment siream on the following
grounds: (i} a payment stream is no different than a
“reasonable royalty” under the patent laws, which
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remedy I rejected before tral; FN2 (ii) the struc-
ture of a payment stream— {.e., funds running from
SIGA, as effective licensee, to PharmAthene, as ef-
fective licensor—reverses the deal structure con-
templated by the LATS; (ii1) the dollar amounts re-
quested rely on flawed assumptions in Baliban's ex-
pert reports; {iv) PharmAthene cites no authority
recognizing the availability of such a remedy
where, as SIGA contends is the case here, expecta-
tion damages are speculative; and (v) such a rem-
edy fails to account for the remaining risk involved
in further developing and marketing ST-246 that
PharmAthene would have had to assume under a li-
CENsc agreement.

FN169. Def.'s Post-T. Ans. Br. 49 & n. 36.
Like PharmAthene, SIGA brefed its argu-
ments as if the failure to implement the
LATS itself, rather than the failure to ne-
gotiate in good faith, were the relevant
wrong. For this reason, SIGA's other argu-
menls against specific performance are
generally irrelevant to the issue now before
me.

FN170. 80 N.Y.2d 366 (N.Y.1992),

FN171. The Bridge Loan Agreement is
governed by New York law, while the
Merger Agreement is subject to Delaware
Law. See BLA § 7.11; Merger Agreement
§ 13.5.

FN172. Def's Post—=T. Ans. Br. 69 (citing
SIGA I, 2010 WL 4813553, at * 13).

b. Relevant legal principles
1. Specifie performance

*31 Specific performance is an equitable rem-
edy “firmly committed to the sound discretion of
the Court” F'7? and, therefore, dependent on the
circumstances of each case. At a minimum, “[a]
party seeking specific performance must show by
clear and convincing evidence that: (1) a valid con-
tract exists; (2) the party is ready, willing, and able
to perform; and (3) the balance of the equities tips
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in favor of the party seeking performance.” ™17

FN173. Szambelak v. Tsipouras, 2007 WL
4179315, at *4 (Del. Ch. Nov. 19, 2007)
(citing Safe Harbor Fishing Club v. Safe
Harbor Realty Co., 107 A2d 635, 638
{Del. Ch.1953)).

IN174. Corkscrew Min. Ventures, Ltd. v
Preferred Real Estate Invs |, Inc, 2011
WL 704470, at *6 (Del. Ch. Feb. 28, 2011)
(citing Osborn v. Kemp, 991 A2d 1153,
1158 (Del.2010)).

Under Delaware law, specific performance is
likely a permissible remedy for breach of an agree-
ment to negotiate in good faith, but it is equally
likely to engender significant practical problems.
P75 As Chancellor Allen put it in F§ & A Com-
munications Partners, L.P. v. Palmer Broadcasting
Lid. Partnership,™'"¢ “courts of equity could not
be expected to enter such orders except where any
violation of the order (ie, any bad faith negoti-
ation} would be easily detected.” Vice Chancellor
Noble's recent decision in Great-West Investors
FNIT7 provides an illustrative example of this con-
cern. There, the Court noted that a failure to negoti-
ate in good faith due to an informational imbalance
could be remedied by an order requiring the in-
formed party to provide the other with the missing
information, but that “it might be difficult to win an
order enforcing other aspects of the duty to negoti-
ate in good faith .” ™7 These doubts as to the
appropriateness of specific relief for a breach of a
duty to negotiate in good faith derive from the
black-letter principle that courts should not order
specific perforinance where the qualitative charac-
ter of the performance would force the court into an
onerous enforcement or supervisory role, ™7

FN175.  Great—West Investors, LP v
Thomas H. Lee P'rs, L.P, 201 WL
284992, at *9 (Del. Ch. Jan. 14, 2011),

FN176. 1992 WL 167333, at *4 (Del. Ch.
July 14, 1992).
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FN177.2011 WL 284092, at * 10,
EN178. /4,

IFN179. See Restatement (Second) of Con-
tracts § 366 & cmt a (1981) (“Granting
specific performance may impose on the
court heavy burdens of enforcement or su-
pervision. Difficult questions may be
raised as to the quality of the performance
rendered under the decree.... Specific relief
will not be granted if these burdens are dis-
proportionate to the advantages to be
gained from enforcement and the harm to
be suffered from its denial.™).

2. Expectation damages

The “standard remedy” in Delaware, as else-
where, “for breach of contract is based upon the
reasonable expectations of the parties ex agnie. This
principle of expectation damages is measured by
the amount of money that would put the promisee
in the same position as if the promisor had per-
formed the contract.” P8 Ag T stated in SIGA 1]
“a plaintiff can only recover those damages which
can be proven with reasonable certainty. Moreover,
no recovery can be had for less of profits which are
determined to be uncertain, contingent, conjectural
or speculative” "3 Nevertheless, damages are
not “speculative” merely because they are difficult
to calculate. Rather than mathematical precision,
“the law requires only that there be a sufficient
evidentiary basis for making a fair and reasonable
estimate of damages....” FNI%2

FNI180. Duncan v. Theratx, Inc, 775 A2d
1019, 1022 (Del.2001) (citing Restatement
(Second) of Contracts § 347 cmt. a).

FNIB1. 2010 WL 4813553, at * 11
(internal quotation marks and citations
omitted).

FN182. Vianix Del LLC v, Nuance Com-
mens, Inc., 2010 WL 3221898, at *6 (Del.
Ch. Ang. 13, 2010) {(citing Henne
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Balick, 146 A.2d 394, 396 (Del.1958)).

This case presents a particularly vexing ques-
tion as to the difference between damages that are
speculative and those that merely lack mathematic-
al precision. On the one hand, even a consummated
license agreement between PharmAthene and SIGA
in accordance with the LATS still would subject
PharmAthene to the possibility that it might not
profit at all for a host of reasons. For example,
ST-246 might never reccive FDA approval, there
are no guaranteed purchasers of ST-246, and re-
search delays or problems in animal trials might
prevent ST—246 from reaching a viable market in a
timely fashion. Because under even a fully-
consummated license agreement there would be a
plausible chance that PharmAthene would make no
profit, PharmAthene's claimed expectation damages
could be considered, in a literal sense, to be merely
speculative,

*32 For these reasons, SIGA contends that this
Court should rule similarly to the New York Court
of Appeals in Goodstein™3% There, the City of
New York and a real estate developer entered into
several letters of intent for the purchase of land
from the City. Although the letters of intent estab-
lished the sales price, they conditioned the sale on a
more formal Tand Disposition Agreement
(“LDA”), which would subject the development to
various conditions and covenants. Moreover, the
City agreed in the letters of intent to negotiate the
LDA exclusively with the developer. Critically, any
mutually agreeable LDA negotiated by the City and
the developer would not become effective until it
received independent approval by various adminis-
trative agencies. When the City. failed to negotiate
with the developer and thereby breached its implied
duty of good faith and fair dealing under the letters
of intent, the developer sought to recover expecta-
tion damages in the form of its lost profits on the
development.fN1%

FN183. 80 N.Y.2d 366 (1992).

FNI184. Id. at 368-70.
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The Court of Appeals ruled that “both the law
and logic preclude[d]” recovery of the developer's
expectation damages.™'% Emphasizing that the
obligation breached was merely to negotiate an
LDA and that even a final LDA. could be denied by
the independent agencies, the court concluded that
an award of expectation damages “would, in effect,
be transforming an agreement to negotiate for a
contract into the conmtract itself” Nt Because
the court could not determine “what agreement
would have been reached, there [wals no way to
measure the lost expectation.” ™% Therefore,
the court limited the relief available to the de-
veloper o its reliance interests.

FN185. Id. at 373.
FN186. /d.

FN187. Id at 374 (quoiing 1 Farnsworth,
Contracts § 3.26a).

Fairly read, however, Goodstein does not pre-
clude expectation damages whenever a contract
contains some business risk, nor does it necessarily
establish a rule more stringent than Delaware's
“sufficient evidentiary basis” requirement. Indeed,
according to Professor Farnsworth, the general rule
against recovery of uncertain damages has been re-
laxed to permit recovery of the lost business oppor-
tunity of an aleatory contract, ie, a contract de-
pendent on an uncertain contingency, so long as the
value of the “lost chance” is fairly measurable.
s Although Delaware courts understandably
have refused to take such a principle to its extreme,
FNISF they have awarded expectation damages
fairly approximating the value of a lost business op-
portunity. Some of these principles were involved
in the court's award of damages in Greka for breach
of a party's duty to negotiate a transaction in good
faith in the context of a nonbinding terms sheet, TN!%

FNI188. 3 Farnsworth, Coniracts § 12.15,
at 276-78 (2004), see also United States v.
Locke, 283 FF.2d 521, 524-25 (C1.CL1960)
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(“We are here concerned with the value of
a chance for obtaining business and profits
.. [and] where it is fairly measurable by
calculable odds and by evidence bearing
specifically on the probabilities[,] the court
should be allowed to value that lost oppor-
tunity.”).

FN189. See Callahan v. Rafail, 2001 WL
283012, at *8 (Del.Super.Mar.16, 2001)
(holding expected winnings of an injured
race horse too speculative to award as ex-
pectation damages).

FN190. Greka, 2001 WL 984689, at *5, 7.

Upon Greka's failure to negotiate in good faith
the long-form agreement, the court awarded expect-
ation damages based primarily on the economic
terms already agreed to and contained in the term
sheet, That is, the court awarded expectation dam-
ages to RGC, the prospective note holder, of 120%
of the preferred shares’ stated value plus all accrued
and unpaid interest, dividends, and regisiration pay-
ments as provided for m the term sheet!M¥! In
determining the amount of damages, the court
stressed that it was guided “not by speculation, but
by how the parties themselves agreed to value
Greka's obligations to RGC as embodied in the
Term Sheet.” ™92 Based on the specificity of the
term sheet and Greka's breach of its obligation to
negotiate in good faith, the court awarded RGC's
expectation damages “m the amount equal to what
RGC should have received if the Note Exchange
had been consummated.” P19

FNI191. Id. at * 16, RGC did not seek a
damages award based, for example, on the
possibility that it might have exercised its
conversion right for Greka shares or inves-
ted the note proceeds in another profitable
enterprise. /d. at * 16 n. 88.

FN192. Id at *16.

FN193. Id.
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*33 Viewed in their respective factual contexts,
the outcomes in Goodstein and Greka are not as
disparate as they initially might seem. Both cases
involved expectancy interests atising from breaches
of agreements to negotiate ultimate transactions, of
which the precise terms were unknown. The dam-
ages awarded in Goodstein excluded the lost profits
on that contemplated, but not precisely defined,
transaction, and those awarded in Greka were based
primarily on what the parties had agreed upon be-
fore the breach. Moreover, in Greka, the court
found that most of the principal, open terms *“were
or would have been resolved™ during good faith ne-
gotiations for the Iong-form agreement.™'™ In
Goodstein, by contrast, negotiations for a binding
LDA were subject to significantly greater uncer-
tainty because “the required approval [for any LDA
to become binding] contemplated a discretionary
legislative action that was political in nature and
not subject to judicial review.” ¥N'*% Thus, a crit-
ical distinction between these two cases was wheth-
er the contingencies remaining after the parties had
agreed to agree were such that the value of the lost
opportunity was fairly measurable. In Goodstein,
the court appears to have concluded that there was
no reasonable basis upon which to conclude that the
LDA would have received the required discretion-
ary approval by an independent agency. In Greka,
the court found that, had the defendant negotiated
in good faith, the parties likely would have reached
an agreement, and that the value of that agreement
could be responsibly estimated.

FN194. Id. at * 11. Greka considered five
points “absolutely critical” to a final agree-
ment. “[S]ubstantial progress” was made
on three of those five, and a fourth “did not
seem likely to terminate the negotiation.”
Id at *8.

FNI195. Goodstein, 80 N.Y.2d at 372-73
(internal citations omitted).

Applying these precedents to the facts before
me, I conclude that I cannot award PharmAthene
the present value of its estimated lost profits on a li-
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cense agreement that (1) would have contained the
risk of receiving no profits and {2) was never con-
summated, because such an award would be specu-
lative. Nevertheless, it is possible that, m an appro-
priate case, permissible expectation damages for
breach of an agreement to negotiate in good faith
may inciude the net present value of whatever the
parties had, or in good faith demonstrably would
have, agreed to exchange at the time that the breach
occurred.

3. Equitable payment stream

Admittedly, there is little precedent to aid this
Court in fashioning an appropriate remedy for the
breach SIGA committed. In Venfure Associates
Corp. v, Zenith Dagta Systems Corp,™% then
Chief Judge Richard Posner of the U.S. Court of
Appeals for the Seventh Circuit grappled with the
damages implications of a breach of an express ob-
ligation to negotiate in good faith. Specifically, the
court wrote:

FN196. 96 F.3d 275 (7th Cir.1996).

Damages for breach of an agreement to negotiate
may be, although they are unlikely to be, the
same as the damages for breach of the final con-
tract that the parties would have signed had it not
been for the defendant's bad faith. If, quite apart
from any bad faith, the negotiations would have
broken down, the party led on by the other party's
bad faith to persist in futile negotiations can re-
cover only his rcliance damages—the expenses
he incurred by being misied, in violation of the
parties' agreement to negotiate in good faith, into
continuing to negotiate futilely. But if the
plaintiff can prove that had it not been for the de-
fendant's bad faith the parties would have made a
final contract, then the loss of the benefit of the
contract is a consequence of the defendant's bad
faith, and, provided that it is a foreseeable con-
sequence, the defendant is liable for that
loss—liable, that is, for the plaintiff's consequen-
tial damages. The difficulty, which may well be
insuperable, is that since by hypothesis the
parties had not agreed on any of the terms of their
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contract, it may be impossible to determine what
those terms would have been and hence what
profit the victim of bad faith would have had. But
this goes to the practicality of the remedy, not the
principle of it. Bad faith is deliberate misconduct,
whereas many breaches of “final” contracts are
involuntary—liability for breach of contract be-
ing, in general, strict liability. It would be a para-
dox to place a lower ceiling on damages for bad
faith than on damages for a perfectly innocent
breach, though a paradox that the practicalities of
proof may require the courts in many or even all
cases to accept.FN97

FN197. Id. at 278-79 (internal citations
omitted).

*34 These concepts must be considered in the
context of the maxim of equity that “[e]quity will
not suffer a wrong without a remedy.” ™%

FN198. See 1 Donald I. Wolfe, Jr. & Mi-
chael A. Pittenger, Corporate and Com-
mercial Practice in the Delaware Court of
Chancery viii (2010) [hereinafter “Wolfe
& Pittenger™].

To that end, the Court of Chancery will award
“such relief as justice and good conscience may re-
quire” 1% and “has broad discretion to form an
appropriate remedy for a particular wrong.” N0
One such equitable remedy this Court has utilized
in appropriate circumstances is a constructive trust,
which

FWN199. Lichens Co. v. Standard Commer-
cial Tobacco Co., 40 A2d 447, 452 (Del.
Ch.1944).

FN200. Whittington v. Dragon Gp. LLC,
2011 WL 1457455, at *15 (Del. Ch. Apr.
15,2011).

compel[s] a person who wrongfully has obtamed
or asserted title to property, by virtue of fraud or
unfair and unconscionable conduct, to hold such
property in trust for the person by whom in
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equity it should be owned and enjoyed and to
convey it to that rightful owner.... As a remedial
measure, the constructive trust resembles the en-
forcement of a quasi-contractual obligation in
that both remedies seek to prevent unjust enrich-
ment in the absence of an express agreement. ™2

FN201. Wolfe & Pittenger § 12.07[b], at
12-88 to 12-89; see also Adams v
Jankouskas, 452 A.2d 148, 152 (Del.1982)
(holding that a constructive trust may be
imposed to remedy a defendant's enrich-
ment by fraudulent, unfair, or unconscion-
able conduct to the plaintiff where the de-
fendant also owed some duty to the plaintiff).

The design of a constructive trust is not “to ef-
fectuate the presumed intent of the parties, but to
redress a wrong,” and, in this way, “[i]t is an equit-
able remedy of great flexibility and generality....”
N2 Although Delaware law requires that the
corpus of a constructive trust be specific property,
identifiable proceeds of specific property can satis-
fy that requirement. ™03

FN202. Hogg v. Walker, 622 A2d 648,
652 (Del.1993).

FN203. 14

Another equitable remnedy, similar in purpose
and operation to a constructive trust, is an equitable
lien. Such a lien may be appropriate “to recognize a
plaintiff's equitable ownership in only part of [a]
specific property.” ™24 If one were to consider
applying either or both concepts of a constructive
trust and an equitable lien in the circumstances of
this case, the specific property might be the patent
and other intellectnal property rights in S§T-246,
and the proceeds from that property might in some
way be subject to an equitable lien.,

FN204. Wolfe & Pittenger § 12.07[d], at
12-103.
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c. Analysis of the relief sought
1. Specific performance

PharmAthene's primary claim for relief seeks
specific performance. As to the elements for specif-
ic performance, there is no dispute that at least two
valid contracts requiring negotiation based on the
LATS exist. SIGA's obligation to negotiate in good
faith a license agreement for ST-246 in accordance
with the terms in the LATS was made both explicit
and plain in Section 2.3 of the Bridge Loan Agree-
ment and Section 12.3 of the Merger Agreement.
Both of these agreements were executed by
PharmAthene and SIGA and otherwise constitute
valid contracts. Additionally, PharmAthene has
shown that it is “ready, willing, and able to per-
form” its obligation to negotiate under those con-
tracts.™ Indeed, this is not a sitwation where
two parties simply failed to come to terms on a pro-
spective transaction. Rather, it is one where SIGA,
in bad faith, torpedoed the negotiations that it had
agreed to conduct. Finally, but for PharmAthene's
reasonable belief that, in its worst case scenario, it
could contro! ST-246 by negotiating a license for it
in accordance with the terms of the LATS, it would
not have provided SIGA with the financing SIGA
needed in early 2006. Under these facts, the balance
of equities favors PharmAthene,

FNZ205. See Osborn v. Kemp, 991 A.2d
1133, 1158 (Del.2010). After termination
of the Merger Agreement, PharmAthene
prepared and transmitted to SIGA on Octo-
ber 12, 2006 the Proposed License Agree-
ment, which incorporated the terms of the
LATS, and offered to meet to discuss the
draft. JTX 46. As Wright testified at trial,
PharmAthene was prepared to sign that
Proposed License Agreement as written if
SIGA had accepted it, T. Tr. 54, but also
was prepared to enter into a license agree-
ment on terms that “varied to some extent
from the LATS” T. Tr. 57. The evidence
also shows that PharmAthene remains
ready, willing, and able to perform an
agreement consistent with the LATS.
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SIGA questions PharmAthene's ability to
complete the development and commer-
cialization of ST-246 as provided for by
the LATS. Def's Post-T. Ans. Br. 45,
The televant wrong is not breach of the
LATS, however, but breach of the oblig-
ation to mnegotiate faithfully a license
agreement in accordance with the LATS.
I find that PharmAthene has shown its
ability to perform the latter obligation.

*35 In this case, an order of specific perform-
ance would require SIGA to resume licensing nego-
tiations with PharmAthene and to do so faithfully,
But faithful negotiation is an inherently qualitative
performance and an order requiring it implicates the
very concerns Chancellor Allen and Vice Chancel-
lor Noble articulated in S & A Communications
and Great—West Investors, respectively. The posi-
tions SIGA took when it proposed the Draft LLC
Agreement in late 2006 were so far removed from
the terms of the LATS that they amounted to bad
faith, The gulf between those LLC terms and the
LATS is immense. That gulf and the long and con-
tentious history of this dispute indicate that the
parties would approach any mandated negotiations
from extremely different perspectives. In such cir-
cumstances, it would be difficult to distinguish a vi-
olation of a specific performance order {(i.e., a bad
faith negotiation), on the one hand, from faithful,
but hard-fought negotiations, on the other. In other
words, enforcement of the order would force me to
assume an ongoing and onerous supervisory role,
which black-letter principles caution courts to
avoid "M% Based on these considerations and the
fact that the proprety of ordering specific perform-
ance is firmly committed to the sound discretion of
the Court,”™™0? T deny PharmAthene's request for
an order compelling SIGA to engage in faithful ne-
gotiations of a license agreement for ST-246 in ac-
cordance with the LATS.

FN206. See Restatement (Second) of Con-
tracts § 366 & cmt. a (1981).

FN207. Szambelak v. Tsipouras, 2007 WL
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4179315, at *4 (Del. Ch. Nov. 19, 2007).

2. Expectation damages

In the altemmative, PharmAthene seeks an award
of its expectation damages for breach of SIGA's ob-
ligation to negotiate in good faith. In that respect,
this case more closely resembles Greka than Good-
stein. As in Greka, the parties memorialized the ba-
sic terms of a transaction in a term sheet, the LATS,
and expressly agreed in the Bridge Loan and Mer-
ger Agreements that they would negotiate in good
faith a final transaction in accordance with those
terms. Based on the evidence presented here, I find
that the parties also recognized that the negotiations
probably would introduce new terms and lead to
some adjustment of terms expressly embodied in
the LATS, while other terms in the LATS were al-
most certain to remain. Unlike Greka, however,
PharmAthene expected to be compensated not by
any return payments from SIGA, but by obtaining
“a worldwide exclusive license under the [broadly
defined] Patents, KXnow—How and Materials to use,
develop, make, have made, sell, export and import
Products in Field” (which included ST-246), in-
cluding the right to grant sublicenses,FH208

FN208. LATS at 1.

In resisting an award of expectation damages
for breach of its obligation to negotiate in good
faith or as a remedy under the doctrine of promis-
sory estoppel, SIGA effectively argues that, in
terms of a remedy, this Court has only two choices.
First, it could award expectation damages in the
form of a specific sum of money, which SIGA fur-
ther contends would be unduly speculative and,
therefore, impermissible. Alternatively, the Court
could award PharmAthene its “reliance” damages
or interest, which SIGA asserts is limited to what
PharmAthene actually spent or gave up in connec-
tion with the Bridge Loan and Merger Agreements.
In this case, reliance damages in the narrow way
SIGA defines them would be on the order of a few
hundred thousand dollars—basically de minimis
—in the context of the billion dollar business op-
portunity at issue.
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*36 Although the facts of Greka differ in some
important respects from this case, the court's dis-
cussion of damages provides helpful guidance here,
First, in (reka, then Vice Chancellor, now Chan-
cellor Strine held that the “doctrine of promissory
estoppel as applied in Delaware does not require an
award of damages to be limited to a party's reliance
interest.” ™2 Citing Chrysler Corp. v. Quimby,
FN2I0 the court noted that the promissory estoppel
cases embody the fundamental idea of the preven-
tion of mjustice and, therefore, can support dam-
ages that, among other possibilities, “secure[ ] for
the promisee the expectancy or its value.™ 1
Thus, Chancellor Strine concluded that, “If the
facts of a case so merit, a plaintiff may recover| ]
its expectation mterest from a recovery of damages
In a promissory estoppel case.” Fh212

FN209. 2001 WL 984689, at ® 13,

FN210. 144 A2d 123 (Del), aff'd on
reh's, 144 A.2d 885 (Del.1958).

FN2T1. Grefa, 2001 WL 984689, at *15.
FN212. Id. (footnote omitted).

At the outset, I note that one important differ-
ence between Greka and this case is that, in Greka,
RGC had not asked the court to grant it *an inde-
terminable estimation of future profits™ ™21
Here, SIGA contends that is exactly what PharmA-
thene secks in its claim for damages of anywhere
from $400 million to more than $1 billion, depend-
ing on the scenario and assumptions used. Before
analyzing that aspect of SIGA's argument, however,
I review brefly the particulars of PharmAthene's
damages claim.

FN213. Id. at *16,

In addition to its damages expert, Baliban,
PhannAthene relied on two other experts regarding
damages: an FDA expert, Dr. Carl Peck, and a bio-
technology licensing expert, Marc Edwards. In es-
timating  PharmAthene's expectation damages,
Baliban conducted a discounted future eamings
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(DFE) analysis, forecasting over a ten-year period
the earnings PharmAthene would have received un-
der a license for ST-246 consistent with the terms
of the LATS. To do so, Baliban: (1) forecasted fu-
ture revenues by multiplying estimated sales quant-
ities by an estimated price per treatment; (2) deduc-
ted from those revenues estimated costs of goods
sold (COGS), selling, general, and administration
(8G & A) expenses, and continuing R & D ex-
penses to determine future earnings; (3) allocated
those future eamings to either PharmAthene or
SIGA in accordance with the milestone, royalty,
and profit-sharing terms of the LATS; (4) applied a
multiplier reflecting the probability of successful
development of ST-246, which PharmAthene's
FDA. expert Peck determined in an independent re-
port, to PharmAthene's share of future earnings;
and (5) discounted PharmAthene's expected future
earnings to their net present value as of December
2006, the date SIGA's breach occurred.™™?t
Moreover, Baliban independently performed his
DFE analysis on two different bases. Basis 1 em-
ployed data inputs derived from information the
parties knew as of December 2006, and Basis II up-
dated those inputs to account for new information
the parties had leamed as of a date shortly before
triaI.FNi’lS

FN214. Baliban Report q 41.

FN215. /4. | 6. In both scenarios, Baliban
discounted expected retums to their
present value as of December 2006, 14, q 7.
Thus, both Bases purport to model
PharmAthene's damages at the time of
breach, but Basis II attempts to improve
the accuracy of the model by incorporating
more current information, to the extent
possible. See SIGA 11 2010 WL 4813553,
at *13 (“[Elxpectation damages are to be
measured as of the date of the breach.”).

Under the Basis I model, Baliban estimated
PharmAthene's expectation damages as $1.07 bil-
lion™21¢ Baliban ran the Basis II model twice,
first using information available as of November
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2009 and then again as of April 2010, after incor-
porating more recent information from correspond-
ence between SIGA and BARDA regarding the
RFP.™217 According to the 2009 Basis II model,
PharmAthene's expectation damages were $1.017
billion,™!® while the 2010 Basis II model indic-
ated those damages would be approximately $402
million.F¥21?

FN216. Baliban Report § 67 & Ex. 6A.

FN217. JTX 159, Baliban Suppl. Report, §
3. On February 23, 2010, SIGA responded
to BARDA's RFP with additional informa-
tion concerning the quantity and timmg of
deliveries to the U.S. government, the
price of those deliveries, the inclusion of
milestone and performance-based pay-
ments providing additional revenue, and
estimates of COGS, 8G & A expenses, and
future R & D spending. Id. passim.

FN218. Baliban Report Y 69 & Ex. 6B
FN219. Baliban Suppl. Report 4 5 & tbl. 2.

*37 Having carefully reviewed the testimony
and reports of PharmAthene's experts, including es-
pecially Baliban, I find that PharmAthene's claims
for expectation damages in the form of a specific
sum of money representing the present value of the
future profits it would have received absent SIGA's
breach is speculative and too uncertain, contingent,
and conjectural ™2t Therefore, 1 decline to
award such relief. The evidence adduced at trial
proved that numerous uncertainties exist regarding
the marketability of ST-246 and that it remains
possible that it will not generate any profits at all.
These uncertainties relate to, among other things,
regulatory matters, questions of demand, price,
competition, and the partics' marketing compet-
ency. Moreover, when 1t comes to expert evidence,
reliability is of the essence.™??' In appraisal pro-
ceedings, for example, this Court often accepts dis-
counted cash flow (DCF) calculations prepared by
experts, but also “repeatedly has recognized that the
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reliability of a DCF analysis depends on the reliab-
ility of the inputs to the model.” ™% Similarly
with breach of contract claims to recover lost
profits, *[r]eliability of the lost profits projections
is essential in making a determination of lost
profits.” ™23 The huge fluctuations in Baliban's
estimated damages (in the hundreds of millions of
dollars) based on changes to a few variables in his
analysis confirm that it would be unduly speculat-
ive to attempt to fix a specific sum of money as
representative of PharmAthene's expectation dam-
ages.FN24

FN220. See 81GA 11, 2010 WL 4813553, at
* 11

FN221. See Daubert v. Merrell Dow
Pharms. Inc, 509 U.5, 579, 590 (1993)
(“[Tlhe trial judge must ensure that any
and all scientific testimony or evidence ad-
mitted is not only relevant, but reliable.™);
M.G. Bancorporation, Inc. v. Le Beau, 737
A2d 513, 522 (Del.1999) (adopting
Daubert as the standard for assessing ad-
missibility of expert evidence in Delaware).

FN222. In re U5 Cellular Operating Co.,
2005 WL 43994, at * 10 (Del. Ch. Jan. 6,
2005) (citing Dobler v. Montgomery Cellu-
lar Hidg. Co.,, 2004 WL 2271592, at *9
(Del. Ch. Oct. 4, 2004) and Dofi & Co. v.
Travelocity.com, Inc,, 2004 WL 1152338,
at *5 (Del. Ch. May 20, 2004)).

FN223. Pfizer Inc. v. Advanced Monobloc
Corp., 1999 WL 743927, at *&
(Del.Super.Sept.2, 1999).

FN224. The disparity of outcomes
between, on the one hand, the Basis T and
2009 Basis II models and, on the other
hand, the 2010 Basis II model highlights
the inherently speculative nature of
Baliban's damages calculations. With the
benefit of slightly more current informa-
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tion, PharmAthene's estimated damages di-
minished by over $600 million, or more
than 50%. Moreover, the 2010 Basis 1I
model still contains a number of uncertain-
ties. For example, as of April 2010, no fi-
nal contract with BARDA vyet existed.
Even assuming consummation of the
BARDA RFP negotiation, the model con-
tains assumptions that could influence the
bottom line in either direction. For ex-
ample, BARDA offered to commit to pur-
chase 1.7 million treatments from SIGA
over three years with options to purchase
another 17 million treatments over the fol-
lowing seven years. Baliban Suppl. Report
i 7-9. Baliban assmned BARDA would
exercise all of these options, which clearly
could overstate estimated revenues. Con-
versely, Baliban assumed certain improve-
ments to ST-246's shelf-life that would en-
able BARDA to purchase fewer treat-
ments. Had Baliban not assumed such im-
provements, the model would have gener-
ated a damages calculation of over $700
million. T. Tr. 767-78 {(Baliban). SIGA's
damages expert Ugone identified addition-
al examples of the sensitivity within
Baliban's 2010 Basis [I model. For ex-
ample, were sales o commence one year
later than assumed in the mode], the ulti-
mate damages amount would decrease by
over $90 million, a decrease of over 20%.
T. Tr. 2524-25. Similarly, a 1% increase to
the discount rate Baliban employed would
cause the net present value of PharmA-
thene's estimated damages to decrease by
$33 million, a decrease of over 8%. T. Tr.
2538.

Nevertheless, the court's reasoning in Greka
supports giving careful consideration to PharmA-
thene's request for expectation damages in the form
of a future payment stream or share of the profits
that SIGA ultimately can expect to reap from its
wrongful usurpation of ST-246 and related intellec-
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tual property. After noting that RGC was not seek-
ing an “indeterminable estimation of future
profits,” the court in Greka stated:

Rather, RGC asks only to be awarded exactly
what Greka agreed to give RGC in the written
Term Sheet (money and security), exactly when
Greka should have given it, and at the rate (120%
of principal) that Greka agreed to pay it. In de-
termining the amount of damages io award, the
Court is guided not by speculation, but by how
the parties themselves agreed to value Greka's
obligations to RGC as embodied in the Term
Sheet. Put another way, the best measure of what
RGC gave up (i.¢., its lost reliance interest) is the
price that these two aggressive adversaries put on
it after arms-length bargaining, Based on the
facts of this case, where Greka breached its oblig-
ation to negotiate in good faith gnd RGC reason-
ably relied on the promises made by Greka and
thereby took action to its detriment, the court
may award damages and security in the amount
equal to what RGC should have received if the
Note Exchange had been consummated P22

FN225. Id. (footnotes and internal gquota-
tion marks omitted).

I find a similar approach appropriate in this case.

3. Equitable lien on anticipated proceeds

*38 Tuming to PharmAthene's request for ex-
pectation damages in the form of an equitable pay-
ment stream that would share at least some of the
characteristics of a constructive trust or equitable li-
en, I find that SIGA did owe a duty to PharmA-
thene and that SIGA has been enriched by its bad
faith breach of that obligation.™? SIGA had a
duty under the Bridge Loan and Merger Agree-
ments to negotiate in good faith. SIGA's breach of
that obligation, for all of the reasons discussed
supra, was inequitable to PharmAthene. In addi-
tion, SIGA has been enriched by its inequitable
conduct. SIGA continues to possess, for example,
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exclusive rights in the patents to ST-246 and re-
lated products. Those rights are valuable in and of
themselves,

FN226. Cf Adams v. Jankouskas, 452
A2d at 152 (stating the standard for im-
position of a constructive trust to remedy
inequitable conduct).

I also find that, but for SIGA's bad faith negoti-
ations, the parties likely would have reached agree-
ment on a transaction generally in accordance with
the LATS. PharmAthene was willing to agree to a
license agreement for ST-246 on terms that varied
“to some extent” from the LATS.F27 | find that
one such varjation PharmAthene would have accep-
ted is the use of a 50/50 profit split™# BIGA
countered PharmAthene's Proposed License Agree-
ment, however, with the Draft LLC Apgreement,
which included economic terms that bore no mean-
ingful resemblance to the LATS. ™ Although
PharmAthene objected to the Draft LLC Agreement
on that basis, it expressed a willingness to consider
increasing the upfront payments to SIGA prescribed
by the LATS and to introduce a broader profit shar-
ing component. Without making concessions of its
own, SIGA ultimately responded that it would ter-
minate negotiations unless PharmAthene stopped
“conditioning” negotiations on strict adherence to
the LATS. Had SIGA engaged in good faith negoti-
ations, I am convinced that a license agreement
between PharmAthene and SIGA for ST-246 would
have resulted in terms no less favorable to PharmA-
thene than the 50/50 profit split it already had men-
tioned and an increase in the upfront and milestone
payments from a total of $16 million, as specified
in the LATS to something in the range of $40 mil-
lion.

FN227. T. Tr. 57 (Wright).

FN228. It is not entirely clear from the re-
cord whether PharmAthene definitively
offered an across-the-board 50/50 profit
split in lieu of royalty payments. Richman
testified that, after receiving SIGA's Drafi
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LLC Agreement, PharmAthene conveyed
to SIGA that PharmAthene was “willing to
consider 7 a 50/50 profit split. T. Tr. 228
(emphasis added). Subsequent comespond-
ence between PharmAthene's counsel Ol-
stein and SIGA's counsel Coch, however,
presents a more ambiguous account. On
the one hand, Olstein wrote on November
30, 2006, “we are even willing to consider
some amendments to [the LATS]; for in-
stance instead of the royaity and excess
margin payments presently payable, there
could be a 50-50 split of the profits...”
JTX 270 at 2. That language suggests an
objective offer on PharmAthene's part to
an across-the-board profit split. Consistent
with that view, PharmAthene's Pre-Trial
Bref criticizes Coch's reply to the Novem-
ber 30 letter for, among other things, not
“respond[ing] to Olstein's offer of a 50/50
profit split in any way.” Pl's Pre-T. Br. 23
(emphasis added). Similarly, PharmA-
thene's Pre-Tral Brief criticized SIGA's
“failure to acknowledge PharmAthene's
major concession in proposing a 50/50
profit split....” fd at 36 (emphasis added).
On the other hand, Olstein later wrote on
December 6, 2006, “At no time, did we in-
dicate that we were prepared to accept a
50-50 proposal or any other proposal in
lieu of the binding terms of the [LATS].”
JTX 124. In addition, PharmAthene's Pre-
and Post—Trial Briefs frequently stated that
PharmAthene was only “willing to con-
sider” a 50/50 profit split. See Pl's Pre-T.
Br. 18, 21, 23; PL's Post-T. Cp. Br. 34-35.
Having considered all the evidence, I find
(1) that PharmAthene would have agreed
to a license agreement containing a pure
50/50 profit split in liew of royalty pay-
ments had SIGA nepotiated in good faith,
and (2) that PharmAthene, in fact, did
make such an offer.

FN229, At the November 6, 2006 meeting
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between the parties and before SIGA pro-
posed its Draft LL.C Agreement, SIGA's
representatives stated they would be seek-
ing upfront license fees in the range of $40
to $45 million. T. Tr.2084-85 (Fasman).

Thus, SIGA retained its exclusive inlerest in
5T-246 only as a resuit of its bad faith conduct to-
ward PharmAthene, and SIGA is enriched thereby.
Under these facts, expectation damages in the form
of an equitable payment stream akin to a construct-
ive trust or an equitable lien on a share of the pro-
ceeds from ST-246 deserves serious consideration.

Applying the equitable principles and remedies
discussed supra to the facts of this case, I conclude
that an appropriate remedy would be to afford
PharmAthene a stream of future payments if and
when commercial sales of ST-246 commence, after
accounting for certain marginal expenses. Such a
remedy would operate somewhat similarly to an
award of a constructive trust or of an equitable lien
on a partial interest in the proceeds derived from
the patents and related intellectual property for
ST-246. A remedy of this sort would comport with
the Court's authonty to provide relief “as justice
and good conscience may require” ™20 and the
requirement to avoid speculative damages.

FN230. Lichens Co. v. Standard Commer-
cial Tobacco Co., 40 A2d 447, 452 (Del.
Ch.1944),

*39 Viewing PharmAthene's request for an
equitable payment stream as akin to a request for
imposition of an equitable lien addresses most of
SIGA's remaining objections to that request. First,
unlike a “reasonable rovalty” under the patent laws,
the equitable remedy of an equitable lien is inde-
pendent of and does not rely on federal patent law
doctrine. Second, relief akin to an equitable lien
would not require reducing expectation damages to
specific monetary amounts representing a present
value and, therefore, would not inveolve reliance on
the more speculative aspects of Baliban's expert re-
ports. Instead, the Court would need to be satisfied
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that the proportionate interest in proceeds from
ST-246 and any adjustment for upfront expenses
that it orders are supported by the evidence. Third,
because the remedy would be prospective in this
case— Le, a share in the future proceeds from
ST-246, if any—PharmAthene would not be re-
lieved of the risk that ST-246 generates no profits.
Furthermore, the prescribed share can be tailored to
account for payments PharmAthene would have
had to make under a negotiated agreement consist-
ent with the LATS. In this way, a payment stream
similar to an equitabie lien would not relieve
PharmAthene disproportionately of risks or costs it
otherwise would have had to bear under a formal li-
censing agreement.

SIGA further objects to a remedy in the form of
a payment stream on the ground that it would re-
verse the structure of the transaction contemplated
by the LATS. Under the LATS, PharmAthene
would control the ST-246 patents and product and
any royalty payments would be due from PharmA-
thene, as licensee, to SIGA. By contrast, under a
payment stream remedy as suggested by PharmA-
thene, SIGA would hold the patent, but it would
have to make payments to PharmAthene. The struc-
ture is reversed, but SIGA's wrongdoing necessit-
ates that. Absent SIGA's failure to negotiate a li-
cense agreement in good faith, PharmAthene would
have controlled the ST-246 patents and product.
Yet, due to its misconduct, SIGA currently controls
those items and will in the future ™23 In these
circumstances, as in the case of an equitable lien, it
1s appropriate to recognize PharmAthene's legitim-
ate claim to share in the proceeds of ST-246.

FN231. For the reasons previously stated,
PharmAthene is not entitled to a form of
relief that would interfere with SIGA's
control of ST-246 or the patents related to
it. PharmAthene could have proceeded
from the LATS to conclude a definitive li-
cense agreement with SIGA m early 2006
or it could have held fast to its original
suggestion in February 2006 that a com-
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plete license agreement be incorporated as
an exhibit to the merger term sheet and
later related agreements. In fact, PharnA-
thene did neither nor did they otherwise se-
cure the right to insist that the terms of the
LATS be strictly adhered to in an ultimate
license agreement. As a result, I have con-
cluded that PharmAthene is not entitled to
a license to ST-246 and the patents related
to it. Rather, the relief [ am ordering will
afford PharmAthene an interest in the pro-
ceeds from the sale of ST-246 products
and, conceivably, the related patents. In
this sense, SIGA may be correct that the
structure of the transaction contemplated
by the LATS has been reversed, but it has
no equitable basis to complain about such
a reversal. Under the LATS, PharmAthene
would have enjoyed a significant degree of
control over ST-246 and the related pat-
ents. Instead, that control, and the benefit
likely to flow from it, will remain with SIGA.

4, Specific terms of the equitable payment
stream ordered

In deciding the precise bounds of the payment
stream to award, the Court's task is, first, to derive
a responsible estimate of “what [PharmAthene]
should have received if the [licensing agreement]
had been consummated” ™22 (fe, to determine
PharmAthene's expectancy interest) and, second, to
provide a remedy that reasonably compensates
PharmAthene for that lost expectancy. In providing
a reasonably compensatory remedy, 1 find guidance
m the primary purpose of a constructive trust: to re-
dress a wrong rather than “to effectuate the pre-
sumed intent of the parties...” ™ In other
words, | need not award a payment stream on pro-
ceeds from ST-246 that mirrors the tenms of the
LATS. My focus, therefore, is on what cashflows,
with reasonable certainty, PharmAthene would
have received had good faith negotiations yielded a
definitive license agreement and on how best to
compensate PharmAthene for the loss of those
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cashflows.

FN232. Greka, 2001 WL 984689, at *16
(Del. Ch. Aug. 22, 2001).

FN233. Hogg v. Walker, 622 A2d 648,
652 (Del.1993).

*40 At all stages of negotiation between
PharmAthene and SIGA, a license agreement for
8T-246 comprised, at a minimum, (1) some com-
bination of upfront, deferred, and milestone pay-
menis from PharmAthene to SIGA ™2 and (2)
some combination of revenue sharing in the form of
royalty payments on net sales and 50/50 profit
splits on all or part of certain net margins."N>*
Under the LATS or its own Proposed License
Apreement, PharmAthene would have expected
those cashflows to be as follows: (1) aggregate
guaranteed payments to SIGA of §16 million and
(2) royalty payments of no more than 12% on net
sales as well as profit sharing of 50% on the excess
of net margins above 20% on sales to the U.S. gov-
ernment. 2%

FN234. LATS at 1-2 (providing for Li-
cense Fees, Deferred License Fees, and
Milestones of, in the aggregate, $16 mil-
lion); Proposed License Agreement §§
4.1-4 (providing for Upfront Payment, De-
velopiment Milestone Payments, Deferred
Payments, and Additional Payment of, in
the aggregate, $16 million); T. Tr.2084—85
(Fasman) (testifymg that SIGA suggested
an upfront license fee in the range of
$40—45 million in November 2006); Draft
LIC Agreement §§ 5.1(b) & 6.5(b)
(providing for Imitial Distribution, pre-
funding of the [LLC's] mitial budget, and
Milestone Payments of, in the aggregate,
$335 million).

FN235. LATS at 2 (providing for incre-
mental royalties of 8%, 10%, and 12% on
yearly net sales of Patented Products of
less than or equal to $250 million, greater
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than $250 million, and greater than $1 bil-
lion, respectively, as well as “50% of any
amounts by which net margin exceeds 20%
on sales to the U.S. Federal Government™);
Proposed License Agreement §§ 4.4(b) &
5.1 (providing for royalties as specified by
the LATS); Draft LLC Agreement §§ 6.1,
6.5(c) & Schedule 1 (providing for royal-
ties of 18%, 22%, 25%, and 28% on net
sales of less than or equal to $300 million,
greater than 3300 million, greater than
$600 million, and greater than $1 billion,
respectively, as well as equal distributions
to each member thereafter).

Although the LATS refers to “net sales,”
that term seems roughly to equate to
gross sales revenues. See Proposed Li-
cense Agreement § 1.4 (* ‘Net Sales'
means, with respect to any Product li-
censed to PharmAthene or any of its
Sublicensees, the amount received on ac-
count of sales, or other disposition, of
Product by PharmAthene or its subli-
censees.”); Draft LLC Agreement § 1.1
(defining “Net Sales” as “[w]ith respect
to any Product, the amount received on
account of sales, or other disposition, of
Product by the [LLC], PharmAthene or
either of their sublicenseces. All calcula-
tions of Net Sales shall be based on bona
fide arms' length transactions and not on
any bundled, loss-leading or other blen-
ded or artificial selling or transfer price,
and shall be in accordance with GAAP.”).

FN236. Both when it negotiated the LATS
in January 2006 and when it attempted to
negotiate a definitive license agreement
after termination of the Merger Apreement
in late 2006, PharmAthene believed the
market potential for §T-246 exceeded $1
billion and, thus, expected the highest mar-
ginal royalty percentage (ie, 12%) to ap-
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ply. Additionally, PharmAthene's damages
expert, Baliban, concluded that margins on
sales to the U.S. government probably
would have exceeded 20%, which would
have triggered the 50/50 profit split on the
excess margins. See Baliban Report 63 &
Ex. 6A (estimating positive wvalues for
“SIGA's Profit Split on U.S. Margin” com-
mencing in 2008, the same year that sales
were assumed to begin).

At least one critical assumption had changed,
however, between the time the parties negotiated
the LATS in Janvary 2006 and when they met again
in November to negotiate a definitive license agree-
ment. By its own estimate, PharmAthene believed
that the total market potential of ST-246 had in-
crease roughly three times, from approximately $1
billien to approximately $3 billion. This may ex-
plain PharmAthene's willingness to consider in-
creasing its aggregate payments to SIGA and to in-
clude a more generous profit split in the deal in lieu
of the more complicated royalty scheme set forth in
the LATS™7  Ags  previously  discussed,
PharmAthene offered an across-the-board 50/50
profit split and, thus, presumptively would have
agreed to that term. Moreover, given that its own
estimate of the market potential had increased
roughly threefold, a commensurate multiple repres-
ents a responsible estimate of the amount by which
PharmAthene would have agreed to increase its ag-
gregate payments under the LATS— ie, an in-
crease from aggregate payments of $16 million to
something in the range of $40 to $435 million. Ac-
cordingly, as of late November 2006, PharmAthene
reasonably could have expected to consummate a
license agreement under which it would pay SIGA,
in the aggregate, $40 to $45 million in exchange for
an across-the-board share of the proceeds derived
from ST-246—that is, of course, if SIGA were also
amenable to such a deal.

FN237.T. Tr. 228 (Richman).

SIGA was, in fact, amenable. Even before the
November 6 meeting and preparation of the
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November 21 Draft LLC Agreement, SIGA had be-
gun to contemplate a transaction comprising a lump
sum payment to buy into a 50% profit participation
in ST-246. To that end, someone at SIGA appar-
ently asked its controller, Dugary, to suggest a dol-
lar amount for such a lump sum payment support-
ing a 50/50 profit split. On October 18, Dugary
emailed Fasman, Borofsky, Savas, and Konatich a
four-page presentation, which concluded that “past
and fuiure [ST-246] related investments and costs”
equaled $39.66 million, “supporting an up-front li-
cense fee of $40 million[ ] to buy into a 50% parti-
cipation in future profits from the product” FN##
Although Dugary used the term “up-front license
fee,” the weight of the evidence convinces me that
she used that term loosely to mclude all the non-
royvalty payments mentioned in the LATS, ie., the
upfront licensee fee, the deferred license fee, and
milestone payments. In late 2005, when negoti-
ations for the LATS first began, SIGA estimmated
that it needed approximately $16 million to com-
plete development of ST-246."3% Afier active
negotiations, the LATS provided SIGA an aggreg-
ate of $16 million, apportioned between upiront li-
cense fees, deferred license fees, and milestone
payments. Dugary's use of the language “past and
future 7 ST-246 expenses shows that, by October
2006, SIGA had revised its estimated needs to com-
plete development of ST-246. Just as the LATS
fully provided for ST—246's then estimated devel-
opment costs, the $40 million payment suggested
by Dugary would be sufficient to cover all of
ST-246's newly estimated development costs. Ac-
cordingly, it is reasonable to infer from the evid-
ence that, as of October 2006, SIGA would have
considered an aggregate payment of $40 million ad-
equate to support a 50/50 split of future profits
from ST—246.

FN238. JTX 437 Attach. at 2 (emphasis
added).

FN239.T. Tr. 1397 (Konatich).

*4]1 Fasman's statement at the November 6
meeting with PharmAthene that the upfront pay-
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ment would need to be increased to “$40 to $45
million or more” likely originated from Dugary's
October 18 presentation. Had SIGA negotiated in
good faith, it would have proposed a transaction
consistent with Dupary's presentation: a lump sum
payment in an amount sufficient to cover the re-
vised development costs of 8T-246, ie, $39.66
million or more, in exchange for a 50% profif parti-
cipation without any further license, milestone, or
royalty payments. Instead, SIGA proposed the Draft
LLC Agreement, which called for upfront and mile-
stone payments of $335 million and a royalty of
18% to 28% on net sales as well as a pure 50/50
profit split thereafter. The stark contrast between
Dugary's October 18 presentation and the later
Draft 1.1.C Agreement underscores SIGA's lack of
good faith in proposing the Draft LL.C Agreement.

The term of the prospective license also re-
mained relatively constant throughout all stages of
negotiation. The LATS provides for a Royalty
Term, on a country-by-country basis, of the later of
the last relevant patent to expire or ten years from
ST-246's first commercial sale ™0  Similarly,
PharmAthene's Proposed License  Agreement
provides for a Royalty Term of, “with respect to
each country, the later of (a) the last Siga Patent to
expire in that country that claims the composition,
manufacture, or use of Product or (b) ten (10} years
after the date of the first commercial sale of a
Product in such country.” ™24 SIGA’s Draft LLC
Agreement generally preserved this same licensing
term. Under Section 2. 1, the LLC expires on the
date of the last Additional Distribution Period to
expire or upon any Dissolution Event (e.g., written
consent of all Members or a judicial dissolution).
P2 The Draft LLC  Agreement  defines
“Additional Distribution Period” as ending, on a
country-by-country basis, “upon the later to occur
of: (a) the latest date on which such Product is
covered by one or more SIGA Patent claims ... in
such country; and (b) the expiration of ten (10)
vears from such date of the first commercial sale of
such Product in such country.” ™% Accordingly,
the Draft LLC Agreement also generally provides
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for a license term lasting from execution of the
agreement to at least ten years after the date of the
first commercial sale of 8T-246 or any product de-
rived from it.

FN240. LATS at 2.
FN241. Proposed License Agreement at 1.

FN242. See Draft LL.C Agreement §§ 1.1,
12.1 (defining “Dissclution Event™).

FN243. 1d. § 1.1.

Because neither party presented evidence re-
garding specific patents relating to ST—246 or the
countries in which such patent coverage exists, 1
will limit the equitable lien on sales of ST-246 to a
term of ten years from ST-246's, or a closely re-
lated product's, first commercial sale. Any attempt
to expand the term to encompass countries and
sales for which patent coverage does not expire un-
til after ten years from the first commercial sale
would force this Court into an unacceptably oner-
ous enforcement or supervisory role,

Finally, at all stages of negotiation, PharmA-
thene undertook to fund all R & D expenses related
to ST-246.MN4 The passage of time, however,
largely has mooted this aspect of the parties' pro-
spective license. Between initiation of negotiations
for the LATS in late 2005 and trial in 2011, SIGA
received nearly $100 million in development funds
from the U.S. government. For example, the NIH
and NIAID awarded SIGA $4.8 million in August
2006, $16.5 million in September 2006, $75 million
{(in two distinct grants) in September 2008, and $3
million in September 2009.F%4%5 Indeed, the same
day that SIGA received the $16.5 million contract
from the NIH in September 2006, Hruby emailed
Drapkin, saying the “[b]ottom line is the product's
entire development 1is supporied..” TN¥6  Ag
stated above, Dugary later revised the estimated
past and future development costs of $T-246 to
$39.66 million. Even assuming additional changed
circumstances or mere exaggeration or optimism by
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Hruby and Dugary, SIGA has received close to $80
million in government support since Hruby and
Dugary estimated ST-246's R & D costs in late 2006.

FN244. LATS at 1 (“PHTN would fund re-
search at  SIGA™); Proposed License
Agreement § 2.2 (“PharmAthene will fund
research at Siga™); Draft LLC Agreement §
5.1(c) (“PharmAthene shall fund and guar-
antee ... the payment of one hundred per-
cent (100%) of all operations, activities,
obligations, and expenditures of the
[LLC].... This will include, without limita-
tion, ... SIGA and PharmAthene research
and Development ...”),

FN245. Baliban Report ¥ 25 (citing SIGA
SEC filings disclosing each government
contract); Baliban Rebuttal Report at
11-12 (same).

FN246. JTX 260 9 9.

*42 Moreover, to whatever extent PharmA-
thene's expectancy may have included the expense
to fund fully R & D of ST-246, its expectancy also
would have included the intangible right to exercise
significant, if not exclusive, control over the devel-
opment of ST-246447 In fact, SIGA has and
will continue to have full control over ST—246. Ap-
propriate relief, therefore, requires taking into ac-
count PharmAthene's loss of that right. In this re-
gard, 1 find informative Edwards's expert opinion
that, with respect to pharmaceutical license agree-
ments generally, “control over the pace of develop-
ment and expenditures required for commercializa-
tion” is the compensation received for undertaking
the substantial cost and risk to fund R & D ex-
penditures ™2  The equitable payment stream
discussed in this Opinion does not provide
PharmAthene with “control over the pace of devel-
opment and expenditures required for commercial-
ization.” To the contrary, the only means to provide
PharmAthene with that control would be to compel
specific performance of the LATS or a license
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agreement based thereon. For the various reasons
previously discussed, specific performance is not
appropriate in this case. Accordingly, the best al-
ternative to compensate PharmAthene for this loss
of control over the development of ST-246 is to re-
lieve it of the attendant operational costs it would
have paid for it. In sum, based on the level of gov-
emment funding and iny decision to include an ini-
tial setoff loosely corresponding to the aggregate Li-
cense fee and milestone payments, I perceive no re-
medial justification for the equitable payment
stream 1 am ordering to provide SIGA any addition-
al setoffs based on R & D costs PharmAthene
would have borne under a consummated license
agreement. Were [ to do otherwise, SIGA would
reap a windfall.

FN247. LATS at 1 (granting PharmAthene
a “worldwide exclusive license” to develop
ST-246 (emphasis added)); Proposed Li-
cense Agreement § 3.1 (granting PharmA-
thene “an exclusive/ ] right and license” to
develop ST-246 {(emphasis added)); Draft
LLC Agreement § 3.2(a) (granting
PharmAthene the power to appoint half of
the LL.C's managers).

FN248. Edwards Report § 21.

In the final analysis, a responsible estimate of
what PharmAthene should have received had SIGA
negotiated in good faith (ie, its expectancy in-
terest) is a definitive license agreement providing,
at the least, an interest in ST-246 for which, after
paying SIGA approximately $40 million, PharmA-
thene would receive 50% of all profits derived from
sales of ST-246 and related products. Moreover,
PharmAthene should have received this benefit for
a period of at least ten years following the first
commercial sale of any product denved from
ST-246. Employing what Chancellor Strine terined
“remedial discretion” in Greka, 2% [ find that a
payment stream consistent with the above terms
would compensate PharmAthene for its expectancy
mterest with sufficient certainty to meet the re-
quirements for relief from a breach of contract and
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promissory estoppel and to prevent injustice in the
circumstances of this case.

IN249. Greka, 2001 WL 984689, at *17.

Accordingly, T grant PharmAthene's request for
expectation or reliance damages in the form of an
“equitable payment stream” or an equitable lien on
all sale proceeds from ST-246 and related products
as follows: once SIGA earns $40 million in net
profits or margin from net sales of ST-246,
PharmAthene shall be entitled to 50% of all net
profits from such sales thereafter for a period from
entry of this judgment until the expiration of ten
years following the first commercial sale of any
product derived from ST-246"20 Additionally,
SIGA shall be required to keep records showing the
sales or other dispositions of ST-246 and related
products and showing any deductions from such
sales or dispositions in deriving *“net sales” or
profits in sufficient detail to enable the amount due
to PharmAthene to be determined. Furthermore,
PharmAthene shall be entitled to examine those re-
cords on an annual basis (0 the extent necessary to
verify the payments, if any, to which it is entitled
under this Opinion.

FN250. T employ the terms “net sales” and
“net margin™ or profits from the LATS and
in accordance with their customary and or-
dinary usage in the patent licensing con-
text. I leave to the parties, however, the
task of providing a working definition for
“net sales” and “net profits™ when submit-
ting a proposed form of final judgment
conforming to this Opinion. See supra note
33 (regarding the customary meaning of
“net sales™); see infra Part 111 (requiring
the parties to submit a proposed form of fi-
nal judgment). In this instance, however,
the parties should include in the definition
of “net sales,” or elscwhere in the pro-
posed judgment, proceeds from any dis-
positions of the intellectual property rights
to ST-246 within the specified term (eg.,
should SIGA license, assign, or otherwise
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transfer any such rights to ST-246 to a
third party). To the extent the parties can-
not agree, the Court will impose the re-
quired terms in accordance with industry
practice.

2. Attorneys' fees

*43 The Court of Chancery is empowered by
statute to “make such order concerning costs in
every case as is agrecable to equity.” 5 The
term “costs” in this context is interpreted to include
attorneys' fees in an appropriate case.FN332
Delaware courts follow the general “American
Rule” that courts do not award attorneys’ fees to the
prevailing party.”5 Exceptions to the rule may
exist, however, where, among other things, (1)
there is a contractual provision entitling a party to
attorneys' fees "% or (2) the party against whom
attorneys' fees are assessed has acted in bad faith.
P33 As to the confractual entitlement exception,
under both Delaware and New York law, courts
will interpret a clear and unambiguous coniract in
accordance with the ordinary and usual meaning of
its language ¢ With respect to the bad faith
exception, the conduct warranting attomeys' fees
may include the “behavior that underlies and forms
the basis of the action ... [but] in only the most
egregious instances of fraud or overreaching.” ™25

FN251. 10 Del. C. § 5106.

FN252. Kerns v. Dukes, 707 A.2d 363, 369
(Del. 1998} (“[Tlhe Court of Chancery may
award attomeys' fees as costs pursuant to
10 Del C. § 5106 ... where, in its discre-
tion, the equities so dictate.”} (citing Wilm-
ington Trust Co. v. Coulter, 208 A.2d 677,
681-82 (Del. Ch.1965)).

FN253. Arbitrivm (Cayman Is.) Handels v.
Johnson, 705 A.2d 225, 231 (Del. Ch.1997).

FN254. NW. Nat'l. Ins. Co. v. Esmark, Inc.,
672 A.2d 41, 43 44 (Del.1996) (holding a
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hold-harmless agreement provided for re-
imbursement for expemses and attorneys'
fees).

FN255. Reagan v. Randeli, 2002 WL
1402233, at *3 (Del. Ch. June 21, 2002)
(quoting Arbitrium, 705 A.2d at 225),

FN256. NW Nat'l. Ins. Co., 672 A2d at 43
(citing Rhone—Poulenc Basic Chems. Co.
v. Am. Motorists Ins. Co., 616 A.2d 1192,
1195 (Del.1992)); Greenfield v. Phillies
Records, Inc, 780 NE2d 166, 170
(N.Y.2002) (“[A] written agreement that is
complete, clear and unambiguous on its
face must be enforced according to the
plain meaning of its terms.”).

FN257. Arbitrium, 705 A2d al 231; see
also Kaung v. Cole Nat'l Corp., 2004 WL
1921249, at *6 (Del. Ch. Aug. 27, 2004)
{awarding attomeys' fees under bad faith
exception where litigation conduct rose to
“glaring egregiousness™), «aff'd in part,
rev'd in part, 884 A.2d 500 (Del.2005).

PharmAthene is entitled to an award of a por-
tion of its attorneys' fees under both the contractual
entitlement and the bad faith exceptions. I address
first the contractual entitlement. Section 7.5 of the
Bridge Loan Agreement provides as follows:

The Issuer [SIGA] shall pay, and hold the Holder
[PharmAthene] harmless against all liability for
the payment of, all costs and other expenses in-
curred by any such Holder in connection with the
Issuer's performance of and compliance with all
agreements and conditions set forth herein....

Similarly, Section 7.6 provides:
The Issuer will defend, indemnify, and hold
harmless the Holder ... from and against any and
all claims, demands, penalties, causes of action,
fines, liabilities, settlements, damages, costs, or
expenses of whatever kind or nature
(including, without limitation, counsel and con-
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sultant fees and expenses ... } arising out of this
Agreememt ... or the transactions contemplated
hereby ...; or in any way related to the inaccur-
acy, breach of or defaull under any representa-
tions, warranties or covenants of the Issuer set
forth herein....

There can be no dispute that PharmAthene in-
curred its attorneys’ fees, in part, in connection with
SIGA's non-performance of and non-compliance
with its obligations under Section 2.3 of the Bridge
Loan Agreement to negotiate in good faith a defin-
itive license agreement in accordance with the
LATS. Similarly, PharmAthene's claims, damages,
costs, and expenses incurred in this action arise, in
part, out of Section 2.3, and at least a portion of
PharmAthene's attorneys' fees relate to SIGA's
breach of its express covenant to negotiate in good
faith under that section.™2*% Based on the plain
meanings of SIGA's obligations under Section 7.5
o “pay all costs and other expenses incurred by
[PharmAthene] in comnection with [SIGA's] per-
formance” of the Bridge Loan Agreement as well as
under Section 7.6 to “defend, indemnify, and hold
harmless” PharmAthene from “expenses of
whatever kind or nature ... (including, without lim-
itation, counsel and consultant fees and expenses)”
that “in any way relate[ ] to ... [SIGA's] breach of

. any ... covenants,” I also conclude that PharmA-
thene is entitled to recover ifs attormeys' fees and
expenses in this action related to SIGA's breach.

FN258. T do not interpret the language in
Section 7.6 referting “in any way ... 10 a
breach of any representations, war-
ranties or covenants of the Issuer” as
strictly limited only to breaches of Articles
ITI, entitled “Representations and War-
ranties,” or V, entitled “Covenants.”
Rather, the legal definition of “covenant”
is simply “[a] formal agreement or prom-
ise, usu. in a contract.” Black's Law Dic-
tionary 391 (8th ed.2004). SIGA formally
agreed and promised in Section 2.3 to ne-
gotiate in good faith, and it breached that
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promise. Therefore, the provisions of Sec-
tion 7.6 apply to SIGA's breach of Section
2.3

*44 Alternatively, PharmAthene is entitled to
its attorneys' fees under the bad faith exception to
the American Rule. In Greka, Chancellor Strine
awarded attorneys' fees because “RGC was forced
by Greka's bad faith conduct to litigate to consum-
mate the transaction contemplated by the Term
Sheet.” ™ Here, SIGA had coniractual obliga-
tions to negotiate in good faith a license agreement
for ST-246 in accordance with the terms of the
LATS. Yet, SIGA insisted, among other things, that
the $16 million of upfront, deferred, and milestone
payments contemplated by the LATS be increased
to an astronomical $335 million. Moreover, it pro-
posed and maintained that the royalty of, at most,
12% contemplated by the LATS be increased to a
maximum and likely widely applicable royalty of
28% and a 50/50 split on all profits thereafter under
the Draft LLC Agreement. Based on these and oth-
er relevant facts, I find that SIGA breached its con-
tractual obligations and engaged in a glaringly
“egregious mstance]{ | of .. ovemeaching™ N0
sufficient to warrant an award of attorneys' fees un-
der the bad faith exception to the American Rule.

FN239. Greka, 2001 WL 984689, at *19
(Del. Ch. Ang. 22, 2001).

FN260. See Arbitrium, 705 A.2d at 231.

At the same time, however, I conclude that
PharmAthene is entitled to only a portion of the at-
tomeys' fees and expenses it actually incurred.
Throughout this litigation, PharmAthene has split
its case into roughly equal parts: first, in Counts
One through Four, it claimed that the LATS itself
was binding and justified specific enforcement of a
license agreement, and second, in Counts Five
through Seven, PharmAthene asserted that SIGA
breached its obligation to negotiate in good faith
and unjustly benefitted by so doing. The contractual
and bad faith exceptions to the American Rule that
justify attomeys' fees in this case relate only to the
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latter set of claims. At a maximum, therefore,
PharmAthene should recover only one-half of its at-
torneys' fees.™¥' Moreover, although liability
rests on approximately half of PharmAthene's
claims, PharmAthene devoted the majority of its
pretrial and trial arguments, as well as time and ex-
pense, to its ultimately unsuccessful requests for re-
lief in the form of either specific performance or a
specific dollar amount of expectation damages
based primarily on its position that the LATS was
enforceable. Becanse I found the LATS unenforce-
able, much of that time and expense is not reim-
bursable. Rather, my sense is that only one-third of
PharmAthene's arguments, time, and expense re-
lated to the bases of liability and form of relief I
have found and ordered, respectively. To a degree,
PharmAthene's proof and arguments interrelate
with one ancther. Consequently, it might not be
possible as a practical matter to distinguish billings
related solely to one set of issues versus another.
Thus, in an exercise of the discretion granted to me
by statute, I award PharmAthene one-third of the

reasonable attorneys' fees it incumred in this action.
FN262

FN261. See Great Am. Opportunities, Inc.
v. Cherrydale Fundraising, LLC, 2010 WL
338219, at *29 (Del. Ch. Jan. 29, 2010)
(awarding one-half attorneys' fees where
plaintiff prevailed on only approximately
half of its claims).

FN262. See 10 Del C. § 5106 (affording
the Court equitable discretion in its award
of attorneys' fees).

3. Expert witness fees

*45 The Court of Chancery also possesses dis-
cretionary authority to tax expert witness fees as
among the costs generally bome by the non-
prevailing party. ™% In an exercise of that dis-
cretion, the Court may decline to tax expert witness
fees as costs where the expert's testimony was not
helpful. "2+  Expert reports and testimony
presenied to the Court in this case addressed
primarily whether the LATS is an enforceable con-
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tract and, if so, the appropriate measure of damages
for its breach. Here too, because the Court found
the LATS unenforceable, expert testimony to the
contrary and in support of assessing damages on the
premise that the LATS was enforceable ultimately
was of only limited value to the Court. Nonetheless,
at various times throughout this litigation and in
this Opimon, the Court has relied on certaln evid-
ence provided by PharmAthene's experts to under-
stand important aspects of the context and back-
ground regarding biopharmaceutical patent licens-
ing and ST-246, generally, and the market for it, in
particular./¥*%%  As with attorneys’ fees, this pro-
portion of helpful to unhelpful expert evidence can-
not be computed with mathematical precision, but 1
find that approximately one-third of that expert
evidence, in fact, was helpful. Accordingly, the
costs taxed to SIGA shall include one-third of the
expert witness fees incurred by PharmAthene.

FN263. 10 Del. C. § 8906 (“The fees for
witnesses testifying as experts ... shall be
fixed by the court in its discretion, and
such fees so fixed shall be taxed as part of
the costs in each case....™); Ct. Ch. R. 54(d)
(“Except when express provision therefor
is made either in a statute or i these
Rules, costs shall be allowed as of course
to the prevailing party....”).

FN264. Ofiver v. Boston Univ, 2009 WL
1515607, at *3 {Del. Ch. May 29, 2009)
(declining to tax as costs expert fees where
the court “did not rely upon” and “was not
helped by™ the expert testimony), Barrows
v. Bowen, 1994 WL 514868, at *3 (Del.
Ch. Sept. 7, 1994) (declining expert wit-
ness fees where court “did not find [the ex-
pert]'s opinion helpful™).

FN265. See, e.g., supra notes 74, 140, 248,

111. CONCLUSION
For the foregoing reasons, I find that SIGA is
not liable for Counts One through Four and Count
Seven of Plaintiffs Amended Complaint, but that
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SIGA is liable to PharmAthene for Counts Five and
Six—namely the claims for breach of contractual
obligations to negotiate a license agreement in good
faith and promissory estoppel. Judgment, therefore,
will be entered for an equitable payment stream or
equitable lien on the profits or other qualifying pro-
ceeds associated with the commercial sale of
ST-246 or products derived from it in accordance
with the terms specified in Part ILE.l.c. of this
Opinion. In addition, PharmAthene is awarded one-
third of its teasonable attomeys' fees and expert
witness costs, as well as its other costs under Rule
54(d).

Counsel for PharmAthene shall submit, on no-
tice, a proposed form of final judgment reflecting
these rulings within twenty (20} days of the date of
this Opinion. The proposed form of final judgment
should include a request for attorneys' fees and ex-
penses in accordance with the procedures pre-
scribed in Rule 88,

Del.Ch.,2011,
Pharmathene, Inc. v. Siga Technologies, Inc.
Not Reported in A.3d, 2011 WL 4390726 (Del.Ch.)

END OF DOCUMENT
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MEMORANDUM OPINION
PARSONS, Vice Chancellor.

*1 In an Opinion dated September 22, 2011
(the “September 22 Opinion™), 1 held that Defend-
ant, SIGA, is liable (1) for breaching an express
contractual obligation to negotiate in good faith a
license agreement for a biodefense phammaceutical
known as ST-246 and (2) under the doctrine of
promissory estoppel.™' In terms of relief, 1 denied
Plaintiff, PharmAthene's, requests for specific per-
formance of the LATS, the terin sheet on which the
final license agreement was to be based, or for a
lump sum award of expectation damages. Instead, 1

Page 2 of 11

Page 1

awarded, among other remedies, an “equitable pay-
ment stream” in the vein of a constructive trust or
equitable len as follows: “once SIGA eams $40
million in net profits or margin from net sales of
ST-246, PharmAthene shall be entitled o 50% of
all net profits from such sales thereafter for a period
from entry of this judgment until the expiration of
ten years following the first comunercial sale of any
product derived from ST-246." ™ Ag a court of
equity, I concluded that this remedy reasonably
compensates PharmAthene for its lost expectancy (
ie., what PharmAthene would have received had a
license agreement been negotiated in good faith),
PN} was necessary to provide “such relief as
justice and good conscience may require,” ™ and
was consistent with my “broad discretion to form
an appropriate remedy for a particular wrong.” ™3

N1, Pharmdthene, Inc. v. SIGA Techs.,
Ine, 2011 WL 4390726, at *2 (Del.Ch.
Sept.22, 2011) [hereinafter September 22
Opinion]. Defined terms in the September
22 Opinion are used in the same way and
with the same designations in this Memor-
andum Opinion.

FN2. Id. at *42,
FN3. fd. at ¥39.

FN4. Id at *34 (quoting Lichens Co. v
Standard Commercial Tobacco Co., 40
A.2d 447,452 (Del.Ch.1944)).

FN5. I4. (quoting Whittington v. Dragon
Gp. LLC, 2011 WL 1457455, at *15
{Del.Ch. Apr.15,2011)).

On October 4, SIGA moved under Court of
Chancery Rule 59(f) for reargument as to the
“unprecedented remedy” N¢ ordered in the
September 22 QOpinion. ™7 Specifically, SIGA
contends T misapplied the law and misunderstood
material facts in awarding PharmAthene an equit-
able lien on a share of future profits derived from
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ST-246. As to the law, SIGA argues: (1) that
PharmAthene did not request or brief this remedy
and, therefore, I was without authority to grant it;
and (2) that the equitable remedy ordered is incon-
sistent with the legal requirement that damages be
proven with reasonable certainty. As to the facts,
SIGA claims I misapprehended the record in pre-
scribing the terms of the equitable payment stream
ordered because there is insufficient evidence to
conclude that either party would have agreed to a
license agreement providing only for a one-time
payment from PharmAthene to SIGA of $40 mil-
lion in exchange for a 50/50 profit split without
other payments, Additionally, SIGA maintains that
there is no basis in law or fact for restructuring an
“actual” payment of $40 million as a credit against
the first $40 million of net profits as the equitable
payment streamn prescribes.™® For the reasons
stated in this Memorandum Opinion, T deny SIGA's
Motion.

FN6. Defl's Mot. for Reargument (“Def's
Mot.”) 1.

FN7. Although Rule 59(f) requires a party
to move for rearpument “within 3 days
after the filing of the Court's opinion or the
receipt of the Court's decision,” SIGA
moved on September 27 to extend that
five-day deadline pursuant to Rule 6(b).
The Court granted an extension until Octo-
ber 4.

FNS8. Def’'s Mot. 1.

1. DISCUSSION
A. Standard

The standard applicable to a motion for reargu-
ment is well-settled. To obtain reargument, the
moving party “bear[s] a heavy burden .. [to]
demonstrate | ] that the court's decision ‘rested on a
misunderstanding of a material fact or a misapplica-
tion of law.’ “ ™% A misapprehension of the facts
or the law must be both material and outcome de-
terminative of the earlier litigation for the movant
to prevail FN'® Moreover, “[rleargument under
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Court of Chancery Rule 59(f) is only available to
re-examine the existing record; therefore, new evid-
ence generally will not be considered on a Rule
590) motion.” 1  Additionally, motions for
reargument must be denied when a party merely re-
states its prior arguments.™!?

FNS. In re ML/EQ Real Estate P'ship Lit-
ig., 2000 WL 364188 at *1 (Del.Ch
Mar.22, 2000) (quoting Arnold v. Soc'y for
Sav. Bancorp, 1995 WL 408769, at *1
(Del.Ch. June 30, 1995)).

FNIQ.  Aizupitis v, Atkins, 2010 WL
318264, at *1 (Del.Ch. Jan27, 2010);
Medek v. Medek, 2009 WL 2225904, at *]
(Del.Ch. July 27, 2009);, Serv. Corp. of
Westover Hills v, Guzzetta, 2008 WL
5459249, at *1 (Del.Ch. Dec.22, 2008).

FNI11. Reserves Dev. LLC v. Severn Sav.
Bank, FSB, 2007 WL 4644708, at *1
{Del.Ch. Dec.31, 2007); Nevins v. Bryan,
2006 WL 205064, at *3 (Del.Ch. Jan.20,
2008).

FN12. Guzzetta, 2008 WL 5459249, at *1,
Reserves Dev. LLC, 2007 W1, 4644708, at
#1, Nevins, 2006 WL 205064, at *3.

B. Did the Court Misapply the Law?

*2 SIGA's first ground for reargument is that
PharmAthene did not request or brief a profit parti-
cipation. SIGA contends that PharmAthene there-
fore waived any right to receive a profit participa-
tion and that “due process and faimess concerns
preclude the Court's sua sponte imposition of this
remedy...”" ™} Although PharmAthene could
have articulated its request for an equitable pay-
ment stream with greater precision, it actually did
make such a request. Indeed, I stated this conclu-
sion explicitly in a footnote to the September 22
Opinion:

FN13, Defl's Mot. 4.

PharinAthene’s description of lis  so-called
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“gquitable payment stream” is not entirely con-
sistent. By requesting a payment stream
“economically equivalent to the lump sum dam-
ages amount determined by Baliban,” PharmA-
thene seems to request, in effect, an annuity with
a net present value equal to Baliban's estimate of
its expectation damages. [PL's PostT. Op. Br.
65.] Nevertheless, PharmAthene argues that its
requested relief would mirror SIGA's returm on
sales of ST-246 and, thus, “mitigate any uncer-
tainties around the future sales of ST-246...." Id.
at 66. Based on this latter argument, I understand
PharmAthene's use of the phrase “equitable pay-
ment stream” to mean an on-going profit particip-
ation in future sales, if any, of 8T-246.FN

FNI14. September 22 Opinion, 2011 WL
4390726, at *29 n. 167. SIGA further at-
tempts to manufacture a  difference
between PharmAthene's request for a pay-
ment stream on “sales,” as requested in its
briefs, and a participation in “profits,” as
awarded in the September 22 Opinion, be-
cause the Court previously determined that
it would not award a patent mfringement
measure of damages in this case. Defl's
Mot. 3. During the summary judgment
phase of this case, PharmAthene advocated
for a patent measure of damages, arguably
supported by federal case law, that would
impose a reasonable royalty for SIGA's al-
leged “breach” of the patents covering
5T-246. PL's Br. in Opp'n to Defs Mot.
for Partial Summ. J. 64. In that regard,
PharmAthene suggesied the Court could
award as such a rovalty the one-sided
terms of the Draft LLC Agreement against
SIGA and in favor of PharnAthene. /o
The Court rejected that contention and
ruled that a patent measure of damages,
statytory in nature and applicable only to
patent infringement cases, is inappropriate
in a contract case. SIGA I, 2010 WL
4813553, at *13 (Del.Ch. Nov.23, 2010).
In the September 22 Opinion, however, the
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Court held that PharmAthene's request for
an equitable payment stream was more
akin to the imposition of an equitable lien
and, therefore, different because, “unlike a
‘reasonable royalty’ under the patent laws,
the equitable remedy of an equitable lien is
independent of and does not rely on federal
patent law doctrine.” 2011 WL 4390726, at
*39. Accordingly, this Court's ruling on
summary judgment did not foreclose the
possibility that it might award the relief
provided for in the September 22 Opinion.

In any event, the cases SIGA cites in its Motion
regarding waiver of arguments not properly raised
provide no basis for constraining this Court's
“discretion to tailor remedies to suit the siluation as
it exists,” ™ The general rule, correctly stated
by SIGA, that a party waives any argument it fails
properly to raise shows deference to fundamental
faimess and the common sense notion that, to de-
fend a claim or oppose a defense, the adverse party
deserves sufficient notice of the claim or defense in
the first instance.™'® Thus, in Adams v. Cal-
varese Farms Muaintenance Corp ™7 a plaintiff
received no relief for claims asserted in its com-
plaint but ultimately not addressed at trial, and in
Emerald Partners v. BerlintN¢ the court refused
to consider an affirmative defense raised for the
first time on remand after appeal. That reasoning,
however, has less force in the context of the Court's
power to award a remedy. Once the question be-
comes the form of relief, as opposed to the right to
relief, “the powers of the Court [of Chancery] are
broad and the means flexible to shape and adjust
the precise relief to be granted so as to enforce par-
ticular rights and liabilities legitimately connected
with the subject matter of the action.” ™1 To that
end, this Court frequently has relied on its own re-
medial discretion to fashion a different remedy than
what the parties may have requesied when the cir-
cumstances so require. ™

FNI15. Canfor Fitzgerald, L.P. v. Canlor,
2001 WL 536911, at *3 (Del.Ch. May 11,
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2001} (quoting Andersen v. Bucalo, 1984
WL 8205, at *4 (Del.Ch. Mar.14, 1984)).

FN16. See Riggs Nat'] Bank v. Boyd, 2000
WL 303308, at *3 (DelSuper.Feb.23,
2000) (citing Campbell v, Walker, 76 A.
475, 476 (Del. 1910Y).

FN17. 2010 WL 3944961, at *21 (Del.Ch.
Sept.17, 2010).

FNIS. 2003 WL 21003437, at *43
(Del.Ch, Apr.28, 2003), affd, 840 A.2d
641 (Del.2003).

FNI19, Wilmornt Homes, Inc. v. Weiler, 202
A.2d 576, 580 (Del.1964).

FN20. See McGovern v. Gen. Hldg., Inc,
2006 WL 1468850, at *24 (Del.Ch. May
18, 2006) (“The Supreme Court has em-
phasized the capacious remedial discretion
of this court to address inequity. Using that
discretion, I conclude that none of the
parties has advanced a completely accept-
able remedy.”); Walker v. Res. Dev. Co,
791 A2d 799, 811 (Del.Ch.2000) (“These
failures [io prove damages] do not leave
[plaintiff] without a remedy.... [The ability
to trace wrongfully expropriated member-
ship interest to shares in a new company]
provides a framework on which to consider
an award in equity—such as the imposition
of a constructive trust on a portion of those
shares.”); Andresen v. Bucalo, 1984 WL
8203, at *5 (Del.Ch. Mar.14, 1984) (“In
secking [additional briefing on remedies to
protect innocent stockholders in derivative
action], however, I am not limiting the
Court to remedies that the parties may pro-
pose.™);, cf Berger v. Pubeco Corp., 976
A2d 132, 139 (Del.2009) (“We nonethe-
less identify and consider [remedies advoc-
ated by no party on a question of first im-
pression], because to do otherwise would
render our analysis truncated and incom-
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plete.”).

Mor does such an exercise of remedial discre-
tion offend due process, as SIGA contends. Rather,
the two cases SIGA cites to support that conten-
tion— Beck & Panico Builders, Inc. v. Straitman
™ and Ramsey v. Ajax Distributors, Inc.FN?
—are readily distinguishable. In Straitman, the trial
court effectively amended the plaintiffs complaint
after trial to add unasserted claims and thereby de-
prived the defendant of sufficient notice of the
evidence it needed to present at trial to defend it-
self ™2 In Ramsey, the court granted reargument
after conceding that it might have acted “hastily” in
dismissing a case for lack of subject matter jurisdic-
tion {Le., denying the plaintiff his day in court) be-
fore affording the parties an opportunity to brief the
question.™™ But, neither case stands for the pro-
position that a court of equity would offend due
process by awarding a remedy alleged to have been
briefed inadequately.

FN21. 2009 WL 5177160
(Del.Super Nov.23, 2009).

FN22. 1975 WL 21608 (Del.Ch. Oct.29,
1975).

FN23. 2009 WL 5177160, at *5.
FN24, 1975 WL 21608, at *1.

*3 SIGA's second ground for seeking reargu-
ment is that the Court misapprehended the law in
awarding an equitable remedy that fails to comport
with the requirement at law that damages be proven
with reasonable certainty. In the September 22
Opinion, the Court acknowledged that there appar-
ently is not yet a consensus in Delaware or in other
jurisdictions as to whether a breach of an express
contractual obligation to negotiate in good faith is
susceptible to a remedy at law of expectation dain-
ages, or limited to only reliance damages.™?> Ul-
timately, however, the Court concluded that
PharmAthene had not shown an entitlement to a
specific amount of expectation damages because
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even a consummated license agreement for ST-246,
which was not yet marketable, “would have con-
tained the risk of receiving no profits” and, there-
fore, “such an award would be speculative FN2%
Additionally, the Court concluded that the alternat-
ive of reliance damages would have been “basically
de minimis ” under the circumstances of this case
and, therefore, inadequate."™™?7

I'N23. 2011 WL 4390726, at ¥31-34,
FN26. Id. at *33.

FN27. Id. at *35.

Although at law “no recovery can be had for
loss of profits which are determined to be uncer-
tain, contingent, conjectural or speculative,” N8
this Court still possesses authority to provide an
equitable temedy where there is no adequate rem-
edy at law ™% TFurthermore, this Court enjoys re-
medial flexibility to depart from strict application
of the ordinary forms of relief where circumstances
require."™¢ Nevertheless, courts of equity should
attempt to balance that flexibility by a measure of
concomitant restraint to minimize uncertainty,

FN28. Jd. at *31 (internal quotation marks
and footnote omitted).

FN29. See 10 Del €. § 342 ({conferring
Jurisdiction, by negative implication, to de-
termine matters lacking an adequate rem-
edy at law); Wilmont Homes, [nc. v.
Weiler, 202 A.2d 576, 580 (Del.1964) {
“Fundamentally, once a right to relief in
Chancery has been determined to exist, the
powers of the Court are broad and the
means flexible to shape and adjust the pre-
cise relief to be granted so as to enforce
particular rights and liabilities legitimately
connected with the subject matter of the
action.”).

FN30. See, eg, HMG/Courtland Props.,
e, vo Gray, 749 AZ2d 94, 122
(Del.Ch.1999) (“I have crafted a remedy
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tailored to the specific facts of this case ..
[from the panoply of equitable remedies'
-G (quoting Ryan v, Tad's Enters., Inc.,
709 A2d 682, 699 (Del.Ch.199G))); see
also 1 Pomeroy's Equily Jurisprudence §
109 (5th ed. 1941) (“Equitable remedies ...
are distinguished by their flexibility, their
unlimited variety, their adaptability to cir-
cumstances, and the natural rules which
govem their use.”).

FN31. See Greenhill fnv. Co. v. Tabet,
1986 WL 412, at *7 {(Del.Ch. Oct.31,
1986) (“With the advantage of flexibility,
however, comes the danger that the excep-
tional cases in which equitable relief is
granted may come to destroy the utility of
the general rule. Thus, the flexibility af-
forded by the equitable approach may
come, at times, at the expense of commer-
cial certainty, although the extent to which
commercial certainty is sacrififced] can, by
judicial restraint, be minimized.”).

In this case, the Court found that SIGA was in
a precarious financial condition in late 2005 and
entered into a Bridge Loan Agreement with
PharmAthene, among other things, that enabled
SIGA to continue development of ST-246. In ex-
change, PharmAthene bargained for, at the least,
the right to faithful negotiations for a license of
ST-246 m accordance with the terms of the LATS
the parties previously had negotiated. SIGA,
however, denied PharmAthene the benefit of its
bargain by conducting those negotiations in bad
faith and, thus, is liable for breach of contract and
under the doctrine of promissory estoppel. After de-
termining that PharmAthene lacked an adequate
remedy at law, the Court directed its attention to
equitable remedies, such as a constructive trust or
equitable lien, and the possibility that they might be
appropriate here. Thus, the Court structured its
remedy analysis as follows: “the Courl's task is,
first, to derive a responsible estimate of ‘what
[PharmAthene] should have received if the [license
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agreement] had been consummated’ (ie, to de-
termine PharmAthene's expectancy interest) and,
second, to provide a remedy that reasonably com-
pensates PharmAthene for that lost expectancy.”
™32 The fact that the Court imposed an equitable
remedy reasonably designed to compensate
PharmAthene for its lost expectancy does not mean,
however, that the Court misapprehended the law of
remedies, ™ To the contrary, the Court found
the underlying purposes of a constructive trust and
equitable lien applicable to the circumstances of
this case and endeavored to tailor those remedies to
redress a wrong, prevent injustice, and award an ap-
propriate remedy in the form of an equitable pay-
ment stream.”™* The Court did not misapprehend
the law in so doing.

FN32, September 22 Opinion, 2011 WL
4300726, at *39 (footnote omitted),

FN33. SIGA's further contention that the
Court misapprehended the facts by unduly
speculating as to the value of PharmA-
thene's lost expectancy in deciding the pre-
cise temus of the equitable payment stream
it ordered is addressed in Part 1.C, infra.

FN34. See Hogg v. Walker, 622 A.2d 648,
652 (Del.1993) (purpose of a constructive
trust is to redress a wrong rather than ef-
fect the intent of the parties); Adams v
Jankouskas, 452 A2d 148, 152 & n. 4
(Del.1982) (quoting 1 Pomeroy's Equity
Jurisprudence § 166, at 210-11 (5th
ed.1941)) (constructive trusts prevent in-
justice, even in the absence of an express
contract, where one party obiams title to
property in any unconscionable manner);
see also Donald J. Wolfe, Jr. & Michael A.
Pittenger, Corporate and Commercial
Practice in the Delaware Court of Chan-
cery § 12.07[d] at 12-104 (2010} (“The
Court of Chancery, however, also may im-
press an equitable lien in the absence of an
express agreement, out of a recognition of
general equitable principles of right and
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justice to prevent unjust enrichment. The
latter category of equitable lien is most fre-
guently impressed where a plaintiff has ad-
vanced money for the purchase or im-
provement of property, title to which is
held by another.”).

C. Did the Court Misunderstand Material Facts?

*4 SIGA's Motion does not suggest that the
Court misapprehended any fact in holding SIGA li-
able for breach of its contractual obligation to nego-
tiate in good fajth or under the doctrine of promis-
sory estoppel.™* Rather, SIGA asserts that the
Court misunderstood certain facts relevant to the
relief it provided. As mentioned above, the Court
adopted a two-step approach to determine the terms
of the equitable payment stream it ordered: the
Court, first, derived a responsible estimate of
PharmAthene's lost expectancy caused by SIGA’s
failure to negotiate in good faith and, second,
provided a remedy that reasonably compensates for
that lost expectancy. Thus, the ultimate remedy de-
pends on the Court's predicate determination that,
but for SIGA's bad faith negotiations, the parties
would have consummated a license agreement for
ST—246 on terms no less favorable to PharmAthene
than a one-time $40 million payment by PharmA-
thene to SIGA in exchange for a pure 50/50 split on
all net profits derived from ST-246 for a period of
at least ten years. SIGA asserts that rcargument is
necessary because the Court misapprehended the
record in finding that either party would have
agreed to a license agreement providing for a pure
50/50 profit split in exchange for a one-time pay-
ment of $40 million.™M3%

FN35. Def.’s Mot. 2 n. 1.

FMN36. SIGA's Motion does not address the
ten-year term.

As the trier of fact, the Court evaluates testi-
mony, weighs credibility, and determines what in-
ferences to draw from the evidence adduced at trial.
" In terms of an appropriate remedy for
PharmAthene's lost expectancy, the evidence
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showed several things. First, at all stages of negoti-
ation, the parties structured the prospective license
agreement as some combination of payments from
PharmAthene to SIGA and some form of revenue
sharing between the parties, whether as royalties on
sales or a 30/50 profit split, for PharmAthene's ob-
taining control of ST-246 and any related patents.
Thus, in the September 22 Opinion, the Court in-
ferred that this basic structure probably would not
have changed had the parties negotiated in good faith.

FN37. See Hudak v. Procel, 806 A.2d 140,
153 (Del . 2002).

Second, the Court credited the testimony of
David Wright, PharmAthene's CEQ, that PharmA-
thene was willing to consider deal terms that varied
from those contained in the LATS.® In that re-
gard, the Couri found that “one such wvariation
PharmAthene would have accepted is the use of a
50/50 profit split,” ™ even though the evidence
on that point was conflicting. On the one hand, Eric
Richman, PharmAthene's VP of Business Develop-
ment and Strategies, testified that PharmAthene ef-
fectively offered a 530/50 profit split in lieu of roy-
alty payments, and PharmAthene's counsel, Elliot
Olstein, confirmed to SIGA in a letter dated
November 230, 2006, that PharmAthene was
“willing to consider” such a profit split. On the oth-
er hand, by early December, both parties had begun
to dig their heels in, and Clstein wrote to his coun-
terpart at SIGA on December 6, 2006, that
PharmaAthene had not indicated that it was prepared
to accept a 50/50 proposel, but continued to be
“willing to consider” such an amendment to the
LATS. Upon considering all the evidence, I con-
cluded in the September 22 Opinion that, had the
parties engaged in good faith negotations, PharmA-
thene would have accepted the use of a 50/50 profit
split. "™ Nothing in SIGA's Motion indicates that
I misapprehended any fact material to that conclu-
sion.

FMN38. September 22 Opinion, 2011 WL
43907206, at *38 & n. 227.
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FN39. /4. at *38 (footnote omitted).
FN40. Id. at *38 & n. 228.

*5 Additionally, the Court inferred that
PharmAthene would have agreed to increase the ag-
gregate amount of payments to SIGA from the $16
million provided for in the LATS to $40 million.
As to that inference, the Court credited Richman's
testimony that PharmAthene was willing to con-
sider increasing its aggregate payments ™' in re-
sponse to SIGA's suggestion at the November 6,
2006 meeting that ST-246's interim success war-
ranted “an up-front payment of 40 to $45 million or
more....”" ™2 Furthermore, ST-246's intenim suc-
cess comresponded to a roughly threefold increase in
the parties’ projections of the market for ST-246.
P43 On those grounds, the Court inferred that
PharmAthene would have agreed to increase the ag-
gregate amount of payments to SIGA by a corres-
ponding muliiple, from $16 million to $40 or $45
million. ™% Accordingly, SIGA also has failed to
show that the Court misunderstood any material
fact regarding the amount of payments that
PharmAthene would have agreed to make to SIGA
in exchange for a 50/50 profit split.

FN41.T. Tr. 214-15.

FN42. T. Tr.2084 (Fasman). As discussed
infra, the Court recognized the possibility
for disagreement as to the meanings of the
references to “upfront” and “aggregate”
payments in this context, but found that
any distinction between the two terms was
immaterial for purposes of its remedies
analysis.

FN43. Relying on JTX 123, SIGA argues
that there is no record basis to find that
PharmAthene's projections had increased.
Def's Mot. 10. JTX 123 is an email dated
November 14, 2006, forwarding PharmA-
thene's then-current revenue projections
for 3ST-246. Two weeks later, on Novem-
ber 28, 2006, SIGA informed PharmA-
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thene that those projections were stale and
that SIGA now valued the drug at around
$3 to $5 billion, as opposed to the §1 bil-
lion to $1.2 billion projections the parties
had assumed when negotiating the LATS
in December 2005, T. Tr. 228 (Richman);
ITX 450. This evidence amply supports the
inference that PharmAthene understood the
market potential for ST-246 had changed
because, among other things, SIGA had
apprised PharmAthene of that fact.

FN44. September 22 Opinion. 2011 WL
4390726, at *40 & n. 237.

A third reason supporting the Court's conclu-
sion was its determination that SIGA also would
have been amenable to a 50/50 deal together with
the equivalent of a $40 million additional payment,
especially if, contrary to the LATS, it were {o tain-
tain control of ST-246 and the patent rights. To
support that determination, the Court relied on an
internal presentation prepared by SIGA's controller,
Ayelet Dugary. That presentation, apparently pre-
pared for the private use of those negotiating dir-
ectly with PhanmAthene, concluded that SIGA's
past and future costs to develop ST-246 were likely
to total just under $40 millzon, thus “supporting an
up-front license fee of $40 million| ] to buy into a
50% participation in future profiis from the
product.” T4

FN45. ITX 437 Attach, at 2.

SIGA further contends in its Motion that there
is no basis in the record to conclude that Dugary or
Fasman employed the term “up-front license fee” to
encompass the additional deferred license fee and
milestone payments provided for in the LATS and,
therefore, that SIGA would not have agreed to a li-
cense agreement providing for only a one-time pay-
ment of $40 million.t™5 SIGA, therefore, dis-
agrees with this Court's findings, but that provides
no basis for reargument under Rule 59(f). In the
September 22 Opinion, the Court recited the mater-
ial facts and explained the inferences it drew from
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them, stating:
FN46. Def.'s Mot. 9.

Although Dugary used the term “up-front license
fee,” the weight of the evidence convinces me
that she used that term loosely to include all the
non-royalty payments mentioned in the LATS, ie
, the upfront licensee fee, the deferred license
fee, and milestone payments. In late 2005, when
negotiations for the LATS first began, SIGA
[with input from Dugary] estimated that it needed
approximately $16 million to complete develop-
ment of ST-246. After active negotiations, the
LATS provided SIGA an aggregate of $16 mil-
lion, apporticned between upfront license fees,
deferred license fees, and milestone payments.
Dugary's use of the language “past and future ”
8T-246 expenses shows that, by October 2006,
SIGA had revised its estimated needs to complete
development of ST-246. Just as the LATS fully
provided for ST-246's then estimated develop-
ment costs, the $40 million payment suggested by
Dugary would be sufficient to cover all of
ST-246's newly estimated development costs.
Accordingly, it is reasonable to infer from the
evidence that, as of October 2006, SIGA would
have considered an agpregate payment of $40
millien adequate to support a 50/50 split of future
profits from ST-246,

*6 Fasman's statement at the November 6
meeting with PharmAthene that the upfrout pay-
ment wonld need to be increased to “$40 to $453
million or more” likely originated from Dugary’s
October 18 presentation. Had SIGA negotiated in
good faith, it would have proposed a transaction
consistent with Dugary's presentation: a lump
sum payment in an amount sufficient to cover the
revised development costs of ST--246, ie,
$39.66 million or more, in exchange for a 50%
profit participation without any further license,
milestone, or royalty payments,F47

I'N47. September 22 Opinion, 2011 WL
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4390726, at *40-41 (footnote omitted).

Moreover, if the negotiations had proceeded in
accordance with the LATS, as the Bridge Loan and
Merger Agreements provided, PharmAthene pre-
sumably would have controlled the product and re-
lated patents. In fact, through its misconduct, SIGA
alone controls those assets., In summary, while
SIGA would have weighed the evidence and drawn
the inferences differently if it were the trier of fact,
it has not shown that the Court's September 22
Opimion was the product of either a misapplication
of the law or a misunderstanding of a material fact.

D. Is There Any Basis in Law or Fact for the
Structure of the Remedy?

Lastly, SIGA argues in its Motion that “there is
no basis m law or fact for transforming an actual
upfront payment by PharmAthene into a credit
against the first $40 million in net profits to SIGA.
Such an arrangement leaves PharmAthene without
any risk or investment, which was never even con-
templated by the parties, let alone agreed upon.”
TN As a threshold matter, T note that SIGA made
essentially this same argument in its post-trial brief.
FN52 On that basis alone, this aspect of its Motion
for Reargument must be denied.F¥° Moreover, it
is entirely imrelevant that a PharmAthene represent-
ative arguably gave voice to this argument on an in-
vestor call gffer the September 22 Opinion was is-
suedF¥' Rearpument under Rule 59¢(f) is “‘only
available to re-examine the existing record.” FN32

FN48. Def.'s Mot. 11.

FN49. Def's Post-T. Ans. Br. 69 (“[A]
payment stream going from SIGA to
PharmAthene is the complete opposite of
the arrangement contemplated in the Janu-
ary Term Sheet, inexplicably placing
PharmAthene in the role of licensor rather
than licensee.”)

FN50. See Guzzeita, 2008 WL 5459249, al
*1 (Del.Ch. Dec.22, 2008); Reserves Dev.
LLC v. Severn Sav. Bank, FSB, 2007 WL
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4644708, at *1 (Del.Ch. Dec31, 2007);
Nevins v, Bryan, 2006 WL 205064, al *3
(Del.Ch, Jan.20, 2006).

FN51. See Def's Mot. 11.

FTN52, Reserves Dev. LLC 2007 WL
4644708, at *1.

In any event, the Court did address SIGA's ar-
gument in the September 22 Opinion. Referring to
the equitable remedy imposed, the Court stated:

The structure is reversed, but SIGA's wrongdoing
necessitates that. Absent SIGA's failure to nego-
tiate a license agreement in good faith, PharmA-
thene would have controlled the ST—246 patents
and product. Yet, due to its misconduct, SIGA
currently controls those items and will in the fu-
ture. In these circumstances, as in the case of an
equitable lien, it is approprmate to recognize
PharmAthene's legitimate claim to share in the
proceeds of ST-246_ FNs3

FN53. September 22 Opinion, 2011 WL
4390726, at *39 (emphasis  added)
(footnote omitted). Tn an accompanying
footnote, the Court further explained that:

For the reasons previously stated,
PharmAthene is not entitled o a form of
relief that would interfere with SIGA's
control of ST-246 or the patents related
to it... Rather, the relief I am ordering
will afford PharmAthene an interest in
the proceeds from the sale of S$T-246
products and, conceivably, the related
patents. In this sense, SIGA may be cor-
rect that the structure of the transaction
contemplated by the LATS has been re-
versed, but it has no equitable basis to
complain about such a reversal. Under
the LATS, PharmAthene would have en-
joyed a significant degree of control over
ST-246 and the related patents. Instead,
that control, and the benefit likely to
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flow from it, will remain with SIGA.
Id. at¥39 n, 231,

In addition to the reversed direction of pay-
ments, the equitable payment stream differs from a
license agreement by shifting some of the risks
between the parties,™* but this difference also
derives from SIGA's continued control of the
ST-246 patents. As PharmAthene's licensing expert
opined, a licensee typically “bears the expected cost
of development, manufacture and launch (including
payments made to the [licensor | )" but, “[i]n re-
turn, ... has control over the pace of development
and expenditures required for commercialization.”
N5 That expert opinion supported the Court's de-
termination that the equitable payment stream,
though different in certain respects from a license
agreement, was appropriate under the circum-
stances here because SIGA wrongfully deprived
PharmAthene of its expectation of a major role in
controlling the pace of the S5T-246 development
and expenditures¥* The Court, therefore, did
not misunderstand any material fact in making that
determination.

FMN54. That is, because a licensee often
must incur upfront, sunk costs in the form
of payments to the licensor, the licensee
bears a risk of loss should the licensed
product ultimately prove unprofitable.
Here, by contrast, if ST-246 and its related
patents fail to penerate proceeds, PharmA-
thene will not suffer the loss of any such
sunk costs.

FN55. ITX 489 4 21-22 (emphasis ad- ded).

FN56. See September 22 Opinion, 2011
WL 4390726, at *42 (citing JTX 489).

*7 Thus, the legal and equitable basis for the
structure of the equitable payment stream is the
Court's authority to provide relief “as justice and
good conscience may require” ™ and to remedy
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in equity what otherwise would amount to unjust
enrichment.

FNS57, Lichens Co. v. Standard Commer-
cial Tobacco Co., 40 A2d 447, 452
(Del.Ch.1944).

II. CONCLUSION
For the reasons stated in this Memorandum
Opinion, SIGA's Motion for Reargument is denied.
IT IS SO ORDERED.
Del.Ch.,2011,
PharmAthene, Inc. v. SIGA Technologies, Inc.
Not Reported in A.3d, 2011 WL 6392906 (Del.Ch.)

END OF DOCUMENT
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(Cite as: 2012 WL 2146000 (Del.Ch.)

Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITING.

Court of Chancery of Delaware,
New Castle County.
Re: PHARMATHENE, INC.
v

SIGA TECHNOLOGIES, INC.

Civil Action No. 2627-V(CP.
Submitted: Feb. 27, 2012.
Decided: May 31, 2012.

Christopher A. Selzer, Esq., McCarter & English,
LLP, Wilmington, DE.

Andre G. Bouchard, Esg., Bouchard Margules &
Friedlander, P.A., Wilmington, DE.

Stephen P. Lamb, Esq., Paul Weiss Rifkind Whar-
ton & Garrison LLP, Wilmington, DE.

DONALD F. PARSONS, JR.., Vice Chancellor.
*1 Dear Counsel:

The Final Order and Judgment (the
“Judgment™) implementing the Court's rulings in its
post-trial Opinion dated September 22, 2011 (the
“Opinion™) is being entered concurrently with this
Letter Opinion. In January 2012, each party submit-
ted a proposed form of final order implementing the
equitabile remedy provided for in the Opinion, From
those competing forms of final orders and the
parties' submissions to the Court thereafter, no less
than thirty discrete points of disagreement are ap-
parent. This Letter Opinion indicates briefly the
Court's resolution of each of those disputed issues.

Preliminarily, 1 note that, to the extent the
parties’ respective proposed orders reflect mutnal
agreement on a particular term or the desirability of
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including terms not expressly required by the Opin-
ion, I have attempted to respect the parties’ agree-
ment. As to any issue raised by one party but to
which the other party did not respond, I have
treated the lack of response as indicative of accept-
ance of the opposing party's position. Regarding the
issues that are in dispute, I have included the fol-
lowing terms in the accompanying Judgment, rely-
ing on the reasoning set forth in the Opinion in each
instance. !

FNI. For ease of reference, 1 address the
disputed matters in the order in which they
were raised in SIGA's letter to the Court
dated January 13, 2012. See Docket ltem
(“D.I") No. 312 {(Jan. 13, 2012). All dock-
et items cited in this letter refer to the
docket in this action, C.A. No. 2627-VCP,

1. Calculation of the First $40 Million Setoff.
The Judgment incorporates PharmAthene's pro-
posed language as consistent with the plain lan-
guage of the Opinion.™:

FN2. PharmAthene, Inc. v. SIGA Techs.,
Inc, 2011 WL 4390726, at *42 (Del.Ch.
Sept.22, 2011)  [hereinafter  Opinion]
(“once SIGA earns $40 million in net
profits or margin from net sales of
ST—246, PharmAthene shall be entitled to
50% of all net profits from such sales
thereafter”).

2. Product Fxpenses Incurred Before the Date
of the Judgmenr. The Court accepts SIGA's conten-
tion that Total Product Expenses ™' should in-
clude all productrelated expenses, whenever in-
curred. The Opinion granted PharmAthene an
“equitable payment stream” on “net profits,” which
implies that actual costs and expenses should be de-
ducted.

FN3. Capitalized terms not otherwise
defined in this Letter Opinion have the
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meanings ascribed to them in the Judgment
and the Opinion.

3. Treatment of Research & Development Ex-
pense. The Judgment includes SIGA's definition of
Research & Development (R & D) Expense within
the definition of Total Product Expenses for the
same reason stated in Paragraph (2), viz, that the
term “net profits” connotes accounting for all costs
and expenses necessary to realize those profits. To
the extent PharmAthene fears that SIGA will at-
tempt to deduct R & D expenses funded by the U.S.
government or some other third party, Paragraph
2(d)(3)(a) of the Judgment addresses that concern.

4. Worldwide or Territorv-by-Territory Ap-
proach. The Judgment adopts a worldwide, ten-year
terrn following the First Commercial Sale for the
reasons explicitly indicated in the Opinion. ™

FN4. Id at *4] (“Because neither party
presented evidence regarding specific pat-
ents relating to ST—246 or the countries in
which such patent coverage exists, I wili
limit the equitable lien on sales of
ST—246 to a term of ten years from
ST—246's, or a closely related product's,
first commercial sale. Any attempt to ex-
pand the term to encompass counfries and
sales for which patent coverage does not
expire until after ten years from the first
commercial sale would force this Court in-
to an unacceplably onerous enforcement or
supervisory role.”).

5. Other Limitations on Expenses.

a. Direct Relationship between R & D Expense
and Timing of Product Delivery. The Court ac-
cepis SIGA's definition of R & D Expense as
consistent with industry practice, as required by
the Opinion. In doing so, the Court agrees with
SIGA that PhartnAthene's proposal to limit R &
D Expense deductions io those “directly related”
to Product delivered during the Payment Period
would be vague and unduly burdensome to en-
force. As to PharmAthene's professed concems
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that SIGA will manipulate the accounting of such
expenses, PharmAthene's interests are protected
by several provisions of the Judgment, including
the “outside-funding” clause of Paragraph
2(d)3), the allocation clause of Paragraph
2{d)(5), and SIGA's obligation under Paragraph
2(g) to act in good faith.

*2 b. Treatment of “Allocable Overhead. ™ The
Court accepts SIGA's definition of SG & A Ex-
pense as more likely to account for all expenses
incurred to realize net profits.

c. Allocation of Common Costs. Paragraph
2(d)(5) of the Judgment incorporates SIGA's
method of allocating common costs, but with
slightly different language, as more reasonable
than that proposed by PharmAthene.

d. Treatment of "Costs of Sales. ” The Court ac-
cepts 8IGA's definition of 8G & A Expense as
more likely to account for all expenses incurred
to realize net profits.

e. Treatment of Noncash Compensation. SIGA
has not controverted Edwards's expert opinion
that noncash compensation typically is excluded
as a deductible expense for purposes of biophar-
maceutical patent licensing transactions. Rather,
SIGA argues only that such an exclusion departs
from U.S. GAAP. In the context of the relief
granted in the Opinion and the potential for ma-
nipulating noncash compensation expense here, |
find SIGA's position unpersuasive. Accordingly,
Paragraph 2(d}3)(b) of the Judgment preserves
the exclusion of noncash compensation from the
calculation of Total Product Expenses.

f. Treatment of "Marketing Costs.  The Court
accepts SIGA's definition of R & D Expense,
which  incorporates PharmAthene's proposed
“Marketing Costs” and certain additional items,
as better accounting for all expenses incurred to
realize net profits. Any legitimate fears PharmA-
thene may have that SIGA will deduct expenses
attriputable to SIGA's business generally should
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be assuaged by the allocation clause of Paragraph

20d)(5).

6. Timing of Sales. The Judgment adopts
PharmAthene's definition of First Commercial Sale,
which requires both delivery of Product and receipt
of payment. That definition is in accord with in-
dustry practice. It also serves the important pur-
poses of (i) defining clearly the events that com-
mence the Payment Period and (ii} doing so in a
manner that should elimmate any doubt as to the
bona fides of the transaction. As to all other sales
after the First Commercial Sale, the Judgment ac-
cepts SIGA's definition predicated on U.5. GAAP-
based principles for recognition of revenue. The
Court takes seriously, however, PharmAthene's
concerns that SIGA might structure such sales with
terms that serve to delay recognition of revenue and
thereby evade the “equitable payment stream”
ordered. Accordingly, to buttress the protections af-
forded PharmAthene by Paragraph 2(g), the Court
has supplemented SIGA's proposed definition of
Net Sales to align with recognition of revenue un-
der U.8. GAAP by providing that it applies only so
long as,

SIGA employs accrual method accounting under
GAAP in good faith and does not structure the
terms of Commercial Sales for the purpose of
delaymg recognition of revemue under GAAP or
otherwise avoiding the spirit of its obligations
under the “equitable payment stream” ordered in
this Final Order and Judgment.

*3 7. The Audit Procedure. The competing pro-
posals reflect a number of disagreements with re-
spect to the audit procedure to be provided for in
the Judgment. Accordingly, the Court has imposed
the particular terms of the audit procedure based on
the Opinion, the areas of sufficient agreement
between the parties, and industry custom. As to the
competing proposals' related dispute resolution
mechanisms {e.g., a prescribed iterest rate on any
underpayments), however, most of the parties' dis-
agreements do not relate to matters at issue in the
litigation or addressed in the Opinion. As such, the
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Opinion provides no basis for accepting or rejecting
specific aspects of such mechanisms that a party
may deem desirable. Therefore, the Court has omit-
ted both parties' proposed last sentence to Para-
graph 2(b), and Paragraph 2(c) of the Judgment is
only as detailed as the Court considers warranted
based on practical concerns and certain areas where
the competing proposals of the parties reflected
near agreement. To the extent the parties consider it
advisable to agree to additional or modified proced-
ures, they remam free to do so without the Court's
substantive involvement.

8. Definition of Product. The Judgment incor-
porates PharmAthene's proposed definition of
Product, except that the Court replaced prong (iv)
of that definition with the following language from
the LATS: “any other orthopox related small mo-
lecule therapeutic product derived from the same
family of tricyclononenes that ST-246 was derived
from.” N

FN5.JTX 11 at 1.

9. Treatment of Combination Products. Com-
bination products were not addressed in the Opin-
ion. Indeed, the proper treatment of them was never
raised until SIGA's letter of January 13, 2012, after
which the parties failed to agree on a mutnally ac-
ceptable approach. Accordingly, the Judgment
omits any reference to combination products. As
with the audit procedures, the parties remain free to
make separate provision for the treatment of com-
bination products without the Court's involvement.

10. Additional Disputes Identified in SIGA's Janu-
ary 13, 2012 Leiter.

a. Timing of Reports & Payments. Paragraph
2(c) of the Judgment requires SIGA to send
quarterly reports and payments to PharmAthene
within sixty days of the end of each calendar
quarter.

b. Treamment of Disposition Transactions. The
Opinion expressly required
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the parties [to] include in the definition of “net
sales,” or elsewhere in the proposed judgment,
proceeds from any dispositions of the intellec-
tual property rights to ST—246 within the spe-
cified term (e.g., should SIGA license, assign,
or otherwise transfer any such rights to
ST—246 to a third party). To the extent the
parties cannot agree, the Court will impose the
required terms in accordance with industry
practice. ™o

FN6. Opinicn, 2011 WL 4390726, at *42
n. 250.

Neither party's proposed treatment of such
transactions was satisfactory to the Court,

PharmAthene's proposed definition argoably
would entitle it to receive half of all proceeds from
any transaction in which SIGA's rights in ST—246
were disposed of, regardless of whether that trans-
action involved additional elements of exchange.
For example, if SIGA agreed io sell all or substan-
tially all of its assets, PharmAthene's proposed
definition would entitle it to half of all these sale
proceeds. Additionally, PharmAthene's proposed
definition apparently would entitle it to receive oth-
erwise ordinary Net Profits beyond the end of the
ten-year “equitable payment stream.” By including
“licenses” within its definition of a disposition
transaction and providing that PharmAthene would
receive one half of “all proceeds ... paid or to be
paid (whenever that shall occur ) as a result of the
Disposition Transaction,” ™ PharmAthene could
claim the right to receive running royaity payments
on sales made after the expiration of the “equitable
payment stream.”

FN7. D.I. No. 308, at 5 (Jan. 10, 2012).

*4 1 also consider SIGA's proposed treatment
of disposition transactions to be problematic. SIGA
incorporated  disposition transactions within its
definition of Net Sales, which are defined by the re-
cognition of revenue under U.S. GAAP. SIGA's ap-
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proach, therefore, would exclude all proceeds from
extraordinary transactions.™ Thos, for example,
SIGA's proposed treatment would capture runming
rovalty payments vnder a license agreement, but
not a sale or assignment of the patent itself.

FN8. See Financial Accounting Standards
Board, Statement of Financial Accounting
Concepts No. 6, 11 78-79, 82, 84-8§
(2008) (defining revenues as “inflows or
other enhancements of assets .. from .,
activities that constitute the entity's ongo-
ing major or central operations ¥ and in
contrast to gains, which, though similar to
revennes, “result from incidental or peri-
pheral transactions” (emphasis added)),
available ar hitp://www.fasb.org (follow
“Standards, Concept Statements” hyper-
Iink; then follow “Concepts Statement No.
6 [As Amended]” hyperlink).

The Court, therefore, has provided its own
treatment of disposition transactions in Paragraph
2(e) of the Judgment. That Paragraph, together with
the Court's definitions of Disposition Transaction
and Disposition Transaction Proceeds, provides that
(1) running rovalty payments from licenses of
Product-related intellectual property shall he treated
as Net Sales, and PharmAthene shall have no enti-
tlement to share in such revenues after the Payment
Period expires, but (2) PharmAthene shall be en-
titled to share in the proceeds of any other ex-
traordinary disposition of Product (to the extent
such proceeds are reasonably allocable to Product,
as opposed to other elements of exchange) that oc-
curs before or during the Payment Period, even if
the payment to SIGA of such proceeds occurs after
the Payment Period expires.

c. Treatment of Foreign Currency Transac-
tions. SIGA proposed the inclusion of an express
provision for the treatment of foreign currency
transactions. PharmAthene did not object to that
concepi or the proposed language. Accordingly, I
have included such a provision in the Judgment,
but I modified SIGA's language slightly so that
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the provision applies equally to the Court's
newly-added definition of Disposition Transac-
tion Proceeds.

d. Timing of SIGA's Obligation to Pay Attor-
neys’ Fees. Although they have suggested differ-
ent due dates, both PhannAthene and SIGA pro-

posed a date certain for SIGA to make payment

to PharmAthene for whatever attomeys' fees, ex-
penses, and costs are awarded. Consistent with
this Court's usual practice, however, the Judg-

ment does not prescribe a specific due date for

the payment of those sums. Instead, all sums
awarded pursuant to Paragraph 3 of the Judgment
shall accrue post-Judgment interest at the legal
rate, currently 5.75% (and subject to change with
any changes to the Federal Reserve Discount
Rate), until SIGA makes the requisite payment.
In this regard, the Court inserted a new Paragraph
5 directing the Prothonotary of the Superior
Court to enter the Judgment to the extent it calls
for the payment of a sum of money, in accord-
ance with 10 Del C. § 4734,

e. Treatment of BARDA Line Item Number 13.
Based on the record before me, it appears that
any money duve to or received by SIGA under line
item number 13 of SIGA's BARDA contract

would reflect reimbursement of an expense rather

than sales proceeds. Accordingly, the Judgment

excludes any such money from the definition of

Net Sales.

11. Additional Disputed Issues Regarding the
FEguitable Payment Stream. ™

EFN9. The following issues were raised for
the first time in PharmAthene's letter to the
Court dated January 26, 2012. D.I. No.
315, at 15-16 (Jan. 26, 2012).

*3 a. Patent Enforcement Suifs. The Judgment
provides for the treatment of (1) Patent Prepara-
tion Fees as a deduction from Total Product Ex-
penses and (2) “all amounts recovered as a result
of Product-related patent or trademark infringe-
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ment suits, claims or actions or settlements there-
of* as a component of Net Profits. The Court ex-
plicitly included such recovery amounts within
the definition of Net Profits to avoid any confu-
sion regarding whether they would qualify as re-
cognized revenue under GAAP.™NIC

FN10. See note 8, supra.

b. Treatment of Governmeni—Funded Drug Tri-
al Expenses. While the definition of R & Db Ex-
pense includes “government-funded trial ex-
penses of $10.2 million,” Paragraph 2(d)(3)(a)
states explicitly that Total Product Expenses shall
not include as a cost “any item paid for, funded
or reimbursed, whether directly or indirectly, by
the U.S. or a foreign government or any other
customer or Third Party.” To avoid any potential
conflict between these provisions, the Court has
added an express clause subordinating the defini-
tion of R & D Expense to Paragraph 2{d}(3)(a).

c. References to Counstructive Trust and Equit-
able Lien. The Courl replaced all references to a
“constructive trust and equitable lien” in seg-
menis drawn from PharmAthene's proposal with
“an equitable remedy in the form of an ‘equitable
payment stream.” * This revision comports with
both the Opinion ™' and the later Memor-
andum Opinion denying SIGA's motion for rear-
gument. ™12

FNI11. E.g., Opinion, 2011 WL 4390726,
at *38 (Relief “in the form of an equitable
payment stream akin to a constructive trust
or an equitable lien on a share of the pro-
ceeds from ST—246 deserves serious con-
sideration.” (emphasis added)).

IN12, PharmAthene, Inc. v. SIGA Techs.,
Ine, 2011 WL 6392906, at *3 (DelCh.
Dec.l6, 2011) (“this Court enjoys remedial
flexibility to depart from sirict application
of the ordinary forms of relief where cir-
cumstances require” and “the Courl found
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the underlying purposes of a constructive
trust and equitable lien applicable to the
circumstances of this case and endeavored
to tailor those remedies ... in the form of an
equitable payment stream™).
d. Singular or Plural Form of '"Deduction. ”
Paragraph 2(b) employs the plural word
“deductions,” consistent with the comresponding
language from the Opinion. ™

FN13. Opinion, 2011 WL 4390726, at *42
(“SIGA shall be required to keep records
.. showing any deductions from such sales
or dispositions in deriving ‘net sales’ *
{(emphasis added)).

e. Other Obligations. Paragraph 2(g) clarifies
that the terms of the Judgment “apply to SIGA's
heirs, assipns and successors-in-interest.” In all
other respects, it sufficiently reflects SIGA's con-
tinuing obligation to act in good faith.

f. Continuing Jurisdiction of the Court. The
Judgment omits any reference to the Court's con-
tmuing jurisdiction, except to the extent that it
provides for the Prothonotary to enter the Judg-
ment in accordance with 10 Del. C. § 4734.

12. Amount of Aftorneys’ Fees Awarded.

a. Pre-Filing Fees. In response to SIGA's ini-
tial objection, PharmAthene conditionally waived
its request to recover a portion of the $33,341.79
in attorneys' fees it incurred before the Complaint
was filed on December 20, 2006. The condition
was that no hearing be held on this issue.rNi
Because no hearing was held regarding the form
of Judgment, the condition was satisfied and such
attorneys' fees are excluded.

FN14. PharmAthene's Resp. to SIGA's
Opp'n to Certain Costs & Att'ys' Fees, D.I.
No. 315,99 (Jan. 26, 2012).

b. Post—Opinion Fees. Over SIGA's objection,
the Court has included 100% of PharmAthene's
post-Opinion fees in the Judgment, All of these

fees relate exclusively to claims on which
PharmAthene prevailed at trial and “in [some]
way relate to the inaccuracy, breach of or default
under any representations, warranties or coven-
ants” under the Bridge Loan Agreement.™!*

FNI15.JTX 36 § 7.6.

*6 ¢c. McGuire Woods Fees. As SIGA noted in
its submissions, the record does not disclose the
involvement of any attorney associated with
McGuire Woods in the provision of legal advice
or services to PharmAthene in connection with
this litigation, and PharmAthene provided no
documentation substantiating any fees it incurred
from McGuire Woods. Furthermore, the Court
declines PharmAthene's invitation to inspect in
camera more detailed billing records because any
further delay in the entry of Judgment here would
be untenable. Because PharmAihene failed to
carty its burden to show that McGuire Woods
performed reimbursable services for it in connec-
tion with this litigation, the Court concludes that
an award of any attorneys' fees for such services
would be unreasonable. Therefore, the Judgment
does not award any fees for work by McGuire
Woods.

13. Costs Awarded Under Rule 54(d).

a. Expenses. The term “ ‘costs’ for purposes of
Rule 54(d) ha[s) been deemed to include ‘expert
witness fees that are covered by statute, court fil-
ing fees, and the usual and customary costs in-
curted in serving of process,” but not ‘the ex-
pense of computer legal research, transcript fees,
iniscellaneous expenses (such as travel and
meals), and the cost of photocopying.’ * INi¢
Thus, as a general matter, SIGA is coirect that
the customary expenses incurred by PharmA-
thene's legal professionals ordinarily are mnot
“costs” under Rule 34(d).

FN16. Jackson's Ridge Homeowners Ass'n
v. May, 2008 WL 241617, at *1 n. 3
(Del.Ch. Jan.23, 2008) {(quoting Dewey
Beach Lions Club v. Longacre, 2006 WL
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2987052, at *1 (Del.Ch. Oct.11, 2006)).

Nevertheless, the Opinion awarded PharmA-
thene its attorneys' fees and expenses under Section
7.6 of the Bridge Loan Agreement,™7 in which
the parties agreed to indemmify one another for all
“expenses of whatever kind or nature ... including,
without limitation, counsel and consultant fees and
expenses ... in any way related to the inaccuracy,
breach of or default under any representations, war-
ranties or covenants” made in that AgreementFV'3
Thus, subject to the one-third limitation imposed by
the Court, PharmAthene has a right to both attor-
neys' fees and expenses. PharmAthene's misuse of
nomenclature  notwithstanding, the  Judgment
provides for SIGA to pay (2) one-third of PharinA-
thene's attorneys' fees and expenses, collectively,
up to the date of the Opinion and (b) 100% of
PharmAthene's attorneys' fees and expenses, col-
lectively, through the date of the Judgment. Con-
sistent with Paragraph 12(a) of this Letter Opinion,
however, all expenses incurred before December
20, 2006 are excluded from the amount awarded.

FN17. Opinion, 2011 WL 4390726, at *44
(*Based on the plain meanings of SIGA's
obligations under the Bridge ILoan
Agreement .. I also conclude that
PharmAthene is entitled to recover its at-
torneys' fees and expenses in this action re-
lated to SIGA's breach.” (emphasis ad- ded)).

FN18. JTX 36 § 7.6 (emphasis added).

b. TrialGraphix Fees. PharmAthene has mnot
identified, nor is the Court aware of, any preced-
ents holding that expenses paid to trial consulting
firms fall within the narrow scope of “costs” un-
der Rule 34(d). Therefore, the Court declines to
treat the expenses PharmAthene incurred in con-
vection with its retention of TrialGraphix as tax-
able “costs” under that Rule. Nevertheless, as just
discussed, Section 7.6 of the Bridge Loan Agree-
ment entitles PharmAthene to recover, among
other things, ‘*‘consultant fees and expenses.”
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Hence, the Judgment accounts for the contested
TrialGraphix fees and expenses as a component
of the broader amount of attorneys' fees and ex-
penses awarded to PharmAthene. Because
PharmAthene incurred these costs before the date
of the Opinion, however, only one-third of the
total ammount invoiced is recoverable.

*7 ¢. Other “Cosis. ” PharmAthene identified
only three categories of “costs” for purposes of
Rule 54(d): those paid to (1) its experts, {2) its at-
torneys, and (3) TrialGraphix. There is no dispute
as to the amount of experts’ fees that PharmA-
thene may recover. Moreover, as discussed
above, the Court has based any award for
amounts paid to attomeys and TrialGraphix on
PharmAthene's coniractual entitlement to such
amounts, not on Rule 54. Because PharmAthene
did not submit evidence of any other amounts,
the Court assumes that all the costs PharmAthene
could have recovered under Rule 54(d) are in-
cluded within those three general categories. In
any case, the Court lacks an evidentiary basis to
award any other costs typically taxed under Rule
54(d) and, therefore, makes no further provision
for costs in the Judgment.

The Final Order and Judgment reflecting the
rulings in this Letter Opinion, the Opinion, and the
Memorandum Opinion is being entered concur-
rently herewith.

Sincerely,

75/ Donald F. Parsons, Jr.

Donald F. Parsons, Jr.

Vice Chancellor
Del.Ch.,2012.

PharmAthene, Inc, v. SIGA Technologies, Inc.
Not Reported in A.3d, 2012 WL 2146000 (Del.Ch.)

END OF DOCUMENT
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Westlaw.

Not Reported in A.3d, 2012 WL 2308180 (Del.Ch.)
(Cite as: 2012 WL 2308180 (Del.Ch.))

Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITING.

Court of Chancery of Delaware.
PHARMATHENE, INC., a Delaware corporation,
Plaintiff]

V.

SIGA TECHNOLOGIES, INC., a Delaware corpor-
ation, Defendant.

C.A. No. 2627-VCP.,
May 31, 2012.

FINAL ORDER AND JUDGMENT
DONALD F, PARSONS, IR, Vice Chancellor.

*1 WHEREAS, on December 20, 2006,
plaintiff PharmAthene, Inc. (“PharmAthene”) filed
the above-captioned action (the *“Action™} against
defendant SIGA Technologies, Inc. (“SIGA™);

WHEREAS, on May 5, 2009, PhannAthene
filed an Amended Complaint containing the follow-
ing seven claims for relief: Specific Performance
(Count One), Declaratory Relief (Count Two),
Breach of Contract (Count Three), Breach of Con-
tract (Count Four), Breach of Express Covenants
(Count Five), Promissory Estoppel (Count Six), and
Unjust Ennichment (Count Seven);

WHEREAS, on May 18, 2009, SIGA filed a
Counterclaim against PharmAthene for Breach of

Contractual Obligation to Negotiate in Good Faith
(the “Counterclaim™};

WHEREAS, on September 22, 2011, the Court
issued a post-trial opinion (the “Opinion™};

WHEREAS, on October 4, 2011, SIGA filed a
Motion for Reargument;

WHEREAS, on October 16, 2011, the Court

Page 2 of 9

Page |

denied SIGA's Motion for Reargument (the
“Reargument Order™);

WHEREAS, the Opinion directed “[¢]ounsel
for PharmAthene [to] submit, on notice, a proposed
form of final judgment reflecting the[ ] mlings” of
the Opinion, PharmAthene, Inc. v. SIGA Techs.,
Inc., 2011 WL 4390726, at ¥45 (Del. Ch. Sept. 22,
2011}, and, in that regard, further indicated that,
“[t]lo the extent the parties cannct agree, the Court
will impose the required terms,” id. at ¥43 n. 250;

WHEREAS, the parties could not agree on a
proposed form of order and, therefore, in January
and February 2012, the parties filed several letters
with the Court setting forth their points of disagree-
ment and attaching their respective proposals; and

WHEREAS, the Court having considered those
letters and proposals and having denied SIGA's re-
quest for additional argument on these matters,

IT IS HEREBY FINALLY ORDERED, AD-
JUDGED AND DECREED, for the reasons stated
in the Opinion, the Reargument Order, and the let-
ter to counsel filed contemporaneously with this Fi-
nal Order and Judgment, that:

1. Judgment is entered in favor of SIGA on
Counts One through Four and Count Seven of the
Amended Complaint, each of which is dismissed
with prejudice. Judgment is entered in favor of
PharmAthene on SIGA's Counterclaim, which is
dismissed with prejudice.

2. Judgment is entered in favor of PharmA-
thene on Counts Five and Six of the Amended
Complaint. PharmAthene is granted an equitable
remedy in the form of an “equitabie payment
stream™ to the extent set forth in and in accordance
with the other terms and conditions of this Final
Order and Judgment, as follows:

a. Once SIGA eamns $40 million in Net Profits,
FN1 - PharmAthene shall be paid fifty percent
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(50%) of all Net Profits for a period from entry of
this Final Order and Judgment until expiration of
ten (10) vears following the “First Commercial
Sale” (the “Payment Period”} as detemmined in
accordance with this Fipal Order and Judgment,
unless the Payment Period is terminated earlier as
set forth below under Paragraph 2{e). For pur-
poses of calculating the length of the Payment
Period, “First Commercial Sale” shall be deemed
to occur following initial delivery of and payment
for Product.

FNI. Certain capitalized terms used in this
Final Order and Judgment and not other-
wise defined herein are defined as set forth
on Exhibit A annexed to this Final Order
and Judgment.

*2 b. SIGA shall keep records showing the
sales or other dispositions of Product in an Ac-
counting Period and showing any deductions
from such sales or dispositions in deriving Net
Sales, NWet Profits and Disposition Transaction
Proceeds in sufficient detail to enable the amount
due to PharmAthene under this Final Order and
Judgment to be determined. All such records
shall be complete and accurate, and PharmAthene
shall be entitled to examine those records on an
anmual basis to the extent necessary to verify the
payments, if any, to which it is entitled under this
Final Order and Judgment as follows: PharmA-
thene, acting solely through its outside legal
counsel and an independent certified public ac-
counting firm selected by PharmAthene, shall
have the right to examine such records in the loc-
ation(s) where such records are maintained dur-
ing regular business hours upon reasonable notice
(which shall be no less than seven (7) calendar
days) for Accounting Periods ending within
twenty-four (24) months of the date of the re-
quest for examination. The outside legal counsel
and independent certified public accounting firm
(i) shall hold information leamed in the course of
the examination in confidence other than as oth-
erwise may be required by law or solely as neces-

sary to enforce this Fmal Order and Judgment
and (i} may deliver a report to, and discuss the
results thereof with, PharmAthene statmg wheth-
er any report or payment from SIGA io PharmA-
thene rendered pursuant to this Final Order and
Judgment is fairly stated or misstated and, if mis-
stated, the fairly stated amount of Net Sales, Cost
of Goods, Research & Development Expense,
Selling, General & Administrative Expense, Pat-
ent Preparation Fees, Disposition Transaction
Proceeds and Net Profits, along with a detailed
explanation of the reasons for the misstatement.

¢. Within sixty (60) days following the end of
each calendar quarter, SIGA shall send to
PharmAthene a report detailing the amount of
Net Sales, Cost of Goods, Research & Develop-
ment Expense, Selling, General & Administrative
Expense, Patent Preparation Fees and Disposition
Transaction Proceeds and the calculation of the
Net Profits, along with any payment that may be
required pursuant to this Paragraph 2. If Net
Profits are negative in any quarter, such negative
amount shall be applied to future periods in the
manner set forth in this Final Order and Judg-
ment, but in no event will PharmAthene be oblig-
ated to make any payment to SIGA (irrespective
of whether such negative Net Profits are offset in
full or part in future periods). If it is determined
that SIGA underpaid or overpaid PharmAthene
for the preceding quarter, the amounts payable in
such current quarter shall be adjusted dollar for
dollar to reflect such prior over- or under-pay-
ment. All payments by SIGA to PharmAthene
pursuant to this Final Order and Judgment shall
be made in U.S. dollars in immediately avaijlable
funds by wire transfer to the account designated
from time to time by PharmAthene.

*3 d. In calculating Total Product Expenses,
the following principles shall apply: (1) Costs in-
cluded in one category or any component of a
category shall not be included in any other cat-
egory or component (ie, no duplication of
costs); (2) No profit or other mark-up by any Af-
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filiate providing Product or services related to
Product shall be included; (3) The following
costs shall not be included: (a) any item paid for,
funded or reimbursed, whether directly or indir-
ectly, by the U.S. or a foreign government or any
other customer or Third Party; (b) noncash com-
pensation (e.g., stock option or other equity-re-
lated expense) to any person or entity; (c) nation-
al, state and local taxes on income; (4) Unless
otherwise expressly noted in this Final Order and
Judgment, the amounts used to calculate Net
Sales or Net Profits shall be consistent with the
amounts set forth in SIGA's internal financial re-
cords that are used to prepare its GAAP-based
financial statements; (5) To the extent that any
item of SIGA's costs or expenses is incurred gen-
erally in SIGA's business or is otherwise not
100% directly related to the development, manu-
facture, marketing, distribution, storage, sale or
regulatory approval of Product or is not otherwise
100% directly associated with Product, then
SIGA shall allocate to Total Product Expenses a
portion of such item based on the size of the
Product business in relation to the entirety of all
of SIGA's research, development and commercial
programs.

e. The following terms shall apply whenever
there is a Disposition Transaction, which by
definition must occur before the expiration of the
Payment Period: (1) SIGA shall provide PharmA-
thene with prompt written notice of any Disposi-
tion Transaction, including a detailed description
of the transaction; (2) Subject to clause (4) of this
Paragraph 2(e), PharmAthene shall receive omne-
half of the Disposition Transaction Proceeds
within sixty (60) days following SIGA's receipt
thereof, regardless of whether payment to SIGA
of the Disposition Transactions Proceeds occurs
before or after expiration of the Payment Period;
(3) Subject to clause (4) of this Paragraph 2(e),
the Payment Period shall end with respect to
those rights subject to the Disposition Transac-
tion, but only those rights, upon the closing of
such transaction; (4) In the case of any exclusive
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or nonexclusive license, any running royalty pay-
ments that are a function of sales within specific
annual or shorter pericds and are due to SIGA
promptly after the end of such period shall be
treated as a component of Net Sales, and
PharmAthene's rights under this Final Order and
Judgment to share in the revenme of such running
royalty payments shall not extend beyond or be
terminated prior to the expiration of the Payment
Period.

f. The amounts used to calculate Disposition
Transaction Proceeds, Net Sales or Net Profits, if
recognized by SIGA in a foreign currency, shall
be converted to U.8. dollars in a manner consist-
ent with SIGA's normal practices as used in con-
nection with its GAAP-based financial state-
ments, provided that SIGA's records shall inciude
the source and method of any currency conver-
sion used in order to facilitate the examination set
forth in Paragraph 2(b).

*4 g This Final Order and Judgment shall ap-
ply to SIGA's heirs, assigns and successors-
in-interest. In carrying out its obligations under
this Final Order and Judgment, SIGA shall at all
times act in good faith and shall not take any ac-
tion whose primary purpose is to reduce any
amount otherwise payable to PharmAthene under
this Final Order and Judgment. All Net Sales and
Disposition Transactions shall be the result of
good-faith, arms’ length transactions and shall not
be based on any artificially depressed selling or
transfer price.

3. PharmAthene is awarded certain fees, ex-
penses, and cosis as follows and to the extent set
forth and supported pursnant to Court of Chancery
Rule 88:(a) one-third of its reasonable aitorneys’
fees and expenses up to the date of the Opinion
totaling $1,854,079.43; (b) 100% of its is reason-
able attorneys' fees and expenses from the date of
the Opinion through the date of this Final Order and
Judgment totaling $154,482.58; (c) one-third of its
expert witness costs totaling $402,148.31; and {d)
post-JTudgment interest on all of the amounts identi-
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fied in this Paragraph 3, which collectively total
$2,410,710.32, at the legal rate (5% plus the current
Federal Reserve Discount Rate of 0.75% and as ad-
justed with future changes in the Federal Reserve
Discount Rate, if any) from the date of this Final
Order and Judgment until the award of such fees,
expenses, and costs is satisfied.

4. Entry of this Final Order and Judgment is
without prejudice to the rights of any party to ap-
peal any of the nilings of this Court since the incep-
tion of the Action, and all such rights are expressly
reserved.

5. To the extent that Paragraph 3 hereof calls
for the payment of a sum of money, the Register in
Chancery shall forthwith forward to the Prothonot-
ary of the Superior Court, in accordance with 10
Del. C. § 4734, a certified copy of this Final Order
and Judgment to be entered by the Prothonotary in
the same amount and form and in the same books
and indices as judgments and orders entered in the
Superior Court.

Exhibit A to Final Order and Judgment in PharmA-
thene, Inc. v. SIGA Technologies, Inc., Civil Action
No. 2627-VCP Court of Chancery of the State of

Delaware .
Certain Definitions
For purposes of this Final Order and Judgment
only, and without binding either party to this Ac-
tion in any other matter, the capitalized terms used
in this Exhibit A shall have the following meanings.

“Accounting Period™: a calendar quarter, or
(a) for the first pariial quarter, the period beginning
on the first day of the Payment Period and ending
on the last day of the calendar quarter in which
such first day occurs, or (b) for the last partial
quarter, the period beginning on the first day of the
calendar quarter in which the end of the Payment
Period occurs and ending at such end

“Affiliate”: each natural or juridical person (i)
whose financial results are or would be (to the ex-
tent that SIGA ceases to be a registered issuer of se-
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curities in the United States) consolidated with
those of SIGA under Regulation §-X of the rules of
the U.S. Securitics and Exchange Commission pro-
mulgated under the Securities Exchange Act of
1934, as amended, or any equivalent future rule and
(ii) to the extent not covered in clause (i), directly
or indirectly controlling, controlled by or under dir-
ect or indirect common control with SIGA.

*5 “eGMP”: “current good manufacturing
practices” within the meaning of regulations pro-
mulgated by the U.S. Food and Drug Administra-
tion under the federal Food, Drug and Cosmetics Act.

“Commercial Sales”: all sales or other dispos-
itions of Product, other than Disposition Transac-
tions, by SIGA or its Affiliates to any Third Party
worldwide, including, without limitation, any feder-
al, state, local or foreign government entity.

“Cost of Goods”: the total of: (a) the aggreg-
ate of internal and external costs incurred by SIGA
or its Affiliates to manufacture Product (including,
without limitation, (x) the costs of any drug deliv-
ery device sold, or, as applicable, reasonably inten-
ded to be sold, for a single price with Product, (v}
the cost to manufacture Product in accordance with
applicable standards, such as ¢GMP, and (z) the
costs of any and all material and equipment used in
the manufacturing process), calculated as follows:
(i} to the extent that such expenses are internal, the
actual direct material, direct labor and direct other
costs for, plus manufacturing overhead reasonably
allocable to, manufacturing (or directing the manu-
facture of) such Product (which may include facilit-
ies' start-up expenses, equipment costs, the expense
of audits, all directly incurred manufacturing vari-
ances, the costs of failed batches of Product, manu-
facturing  administrative and facilities costs
(including depreciation) and manufacturing subcon-
tracting costs); (ii) to the extent such expenses are
external, the amount paid to Third Parties for such
activities (including, without limitation, costs of the
type enumerated in subsection (i) immediately
above and, to the extent included in the fees
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charged by such Third Parties, costs for failed
batches of Product or any ingredient or aspect of
the manufacture of Product) and the actual direct
labor or direct other expenses, plus reasonably al-
located costs, incurred internally in managing and
overseeing the relationships with the Third Parties;
and (iii) to the extent that ¢cGMP or any foreign
equivalent rule requires quality assurance testing
during or following manufacture or in order to val-
idate compliance with ¢cGMP or Product regulatory
approval requirements, the costs of such testing; (b)
royalties, license or other fees paid or payable by
SIGA or its Affiliates to Third Parties after the date
of this Final Order and Judgment to license or ac-
quire patent or other intellectual property rights ne-
cessary or appropriate to permit the manufacture,
distribution or sale of Product and all overhead al-
locable thereto; (¢) amounts paid by or allocable to
SIGA for the handling, (ransportation or delivery of
Product to Third Parties or customers; and (d) costs
captured for the destruction of Product or raw or in-
termediate materials used in the manufacture of
Product that cannot be used anymore due to expira-
tion of shelf-life, spoilage in the production process
or transportation mishaps.

“Cumulative Measuring Period”: for any Ac-
counting Period, the period commencing on the
date in 2004 on which SIGA acquired from Viro-
pharma, Inc. certain rights relating to Product and
ending on the last day of such Accounting Pericd.

*6 “Disposition Transaction™: prior to expira-
tion of the Payment Period, any agreement to as-
sign, sell or otherwise transfer or encumber SIGA's
rights, in whole or in pari, to make, use, sell, com-
mercialize or otherwise exploit the Product
{including any patents or other intellectual property
related thereto) for any reason whatsoever, whether
by way of merger, license, asset sale, corporate re-
organization or otherwise.

“Disposition Transaction Proceeds”: for any
Disposition Transaction, the proceeds and other
consideration paid or to be paid to SIGA and its Af-
filiates, subject to the following limitations: (a) If a
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Disposition Transaction occurs as part of a larger
transaction (e.g., if SIGA assigns its rights in
Product as part of a sale of all or substantially all of
its assets), the Disposition Transaction Proceeds
thereof shall include only those proceeds and other
consideration reasonably allocable to the sale, as-
signment, or other transfer of SIGA's rights in
Product (including any patents or other intellectual
property related thereto); (b) In the case of any ex-
clusive or nonexclusive license, Disposition Trans-
action Proceeds shall not include any running roy-
alty payments that are a function of sales within
specific annwal or shorter periods and are due to
SIGA promptly after the end of such period; such
running toyalty payments shall be included within
the definition of Net Sales, and PharmAthene's
right to share therein shall be limited to the Pay-
ment Period as provided in Paragraph 2{e)(4) of
this Final Order and Judgment.

“Dugary Estimate”: the 2006 analysis of ex-
penses prepared by Ayelet Dugary of SIGA and
made part of the trial record in this Action.

“Fair Value”: the price that would be received
to sell an asset or paid to transfer a liability in an
orderly transaction between market participants at
the measurement date.

“GAAP”: accounting principles generally ac-
cepted in the United States in the relevant Account-
ing Period, including, without limitation, those
principles set forth in the Accounting Standards Co-
dification promulgated from time to time by the
Financial Accounting Standards Board (the
“ASC™), those principles set forth in applicable ac-
counting regulations or Staff Accounting Bulletins
promulgated from time to time by the U.S. Securit-
ies and Exchange Commission (the “SEC Rules™),
or any set of principles that may supersede the ASC
or the SEC Rules,

“Net Profits™: in any Accounting Period, (i){a)
the Net Sales of Product in the Cumulative Measur-
ing Period relating to such Accounting Period plus
(b) all amounts recovered as a result of Product-re-
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lated patent or trademark infringement suits, claims
or actions or settlements thereof in the Cumulative
Measuring Period relating to such Accounting Peri-
od less (¢) the Total Product Expenses in the Cumu-
lative Measuring Period relating to such Account-
ing Period, each as accrued in accordance with the
preparation of SIGA's GAAP-based financial state-
ments vsing SIGA's books and records, less (ii) the
sum of the Net Profits with respect to each Ac-
counting Period preceding such Accounting Period
as to which such Net Profits were positive;
provided, however, that any Net Sales or Total
Product Expenses eliminated in preparing SIGA's
consolidated financial statements as a result of ap-
plying the provisions of Accounting Principles
Board Opinion No. 18 The Equity Method of Ac-
counting for Investmenis In Common Stock (or any
superseding authority) to interactions with entities
to which SIGA applies the equity method of ac-
counting shall not be included in the calculation of
Net Profits. Net Profits may be positive, zero or
negative.

*7 “Net Sales”: m any Accounting Period,
means all revenue recognized in such Accounting
Period consistent with the recognition of such rev-
enue during the preparation of SIGA's GAAP-based
financial statements (provided that SIGA employs
accrual method accounting under GAATP in good
faith and does not strocture the terms of Commer-
cial Sales for the purpose of delaying recognition of
revenue under GAAP or otherwise avoiding the
spirit of its obligations under the “equitable pay-
ment stream” ordered in this Final Order and Judg-
ment), from (i) Commercial Sales, (i1} the licensing
by SIGA of the intellectual property rights to
Product (only to the extent not included as a com-
ponent of Disposition Transaction Proceeds) or (iii)
any other disposition by SIGA of the intellectual
property rights to Product {(only to the extent not in-
cluded as a component of Disposition Transaction
Proceeds), in all cases less.: (a) all rebates, quantity,
trade and cash discounts, and other usual and cus-
tomary discounts to customers with respect to such
Commercial Sales, if any, granted and taken in the
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ordinary course of business; (b) amounts repaid or
credited by reason of rejections or returns of such
Product (including returns of such Product by reas-
on of a Product recall or damaged or defective
goods}; {c) all compulsory payments and rebates,
actually paid or deducted, with respect to such
Commercial Sales; (d) customs payments, duties,
tariffs and other governmental charges, as well as
sales, use, excise, inventory, value added, and other
taxes (other than taxes based on income), incurred
and related to the sale, delivery or use of such
Product; (e) retroactive price reductions, discounts,
chargebacks, adjustments, rebates, fees, credits, re-
imbursements or similar payments granted to gov-
ernmental, quasi-governmental or multi-national in-
stitutions (including, without limitation, any gov-
ermmental healthcare-related agency in any jurisdic-
tion or the World Health Organization), managed
health care organizations, healthcare institutions,
other buying groups or providers of healthcare or
social and welfare systems; or in connection with
patient assistance or similar programs, government-
mandated rebates, and other types of rebates, cash
sale incentives or deductions for items of a nature
or substance similar in nature to that of the forego-
ing deductions in this clause (e); (f} distributor
commissions and fees payable to any other person
acting as a wholesaler for distribution of such
Product, to the extent that they are reasonably in-
curred; (g) bad debt expense; (h) postage charges,
shipping charges (including, without limitation,
charges for shipping materals), freight, insurance
with respect to handling or transit of Product and
other transportation or handling charges incurred in
shipping such Product to or for the account of the
purchaser; and (i} any item substantially similar in
character or substance to any of the foregoing.

For purposes of clarity, and notwithstanding
anything to the contrary in this Exhibit A, the fol-
lowing activities shall not be considered Net Sales:
(1) disposition of Product for use in animal trals,
clinical trials or other experiments primarily inten-
ded as to create supporting data for use in seeking
or maintaining regulatory approval to sell Product
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or other scientific testing required or reasonably
useful for further research or development related
to such Product, in each case as to which neither
SIGA nor its Affiliates receives any revenue or oth-
er compensation; (2) disposition of a reasonable
amount of Product as samples or as part of a com-
passionate use, patient assistance, named patient or
test marketing program or any similar program, in
each case as to which neither SIGA nor its Affili-
ates reccives any revenue or other compensation;
and (3) money due to or received by SIGA with re-
spect to contract line itermm numbers 0007, 0008,
0009, 0010, 0013, 0015, 0016, 0017, 001§, 0019,
0020 and 0021 under BARDA contract no.
HHSO100201100001C or any substantially similar
items in any future governmental contract,

*8 “Patent Preparation Fees”: costs or ex-
penses of or associated with applying for, issuing,
recording rights with respect to, maintaining in
force and enforcing or defending patent, invention
and trademark rights with respect to Product.

“Payment Period”: the period commencing on
the date of this Final Order and Judgment and end-
ing on the tenth anniversary of the First Commer-
cial Sale.

“Product™: (1) the final drug product under the
brand name ST-246®, (ii) the final drug product
whose active ingredient has the USAN designation
Tecovirimat, (iii) any final drug product chemically
denived from the active ingredient that has the
USAN designation Tecovirimat, and (iv) any other
orthopox related small molecule therapeutic
product derived from the same family of tricye-
lononenes that ST-246 was derived from.

“Research & Development Expense™: subject
to Paragraph 2(d)(3) of this Final Order and Judg-
ment, all expenses incurred by SIGA or its Affili-
ates in connection with developing Product or po-
tential substitutes or improvements for Product for
sale or supporting directly or indirectly an applica-
tion for marketing or regulatory approval in any
jurisdiction necessary to permit sales of Product in
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such jurisdiction, including, without limitation, re-
search and development compensation expense,
consulting expense, related travel expenses, supply
expenses, research and development facility and
equipment-related expense to the extent related to
Product and payments to Third Parties for develop-
ment services relating to Product, the $2.5 million
cost to acquire the rights to Product from Viro-
pharma, Inc., government-funded trial expenses of
$10.2 million as noted in the Dugary Estimate, ex-
penses for the administration of regulatory applica-
tions, approvals and compliance, expenses of work-
ing with regulatory anthorities to address the un-
usual aspects of biodefense drugs (such as appropri-
ate application of the Animal Rule), expenses of
post-marketing studies, patient surveillance {(or
safety or efficacy monitoring} expenses or related
expenses requested by any jurisdiction in connec-
tion with any such approval.

“Selling, General & Administrative Ex-
pense” or “SG & A”: all expenses incurred by
SIGA or its Affiliates associated with making, dis-
tributing, marketing, promoting or selling Product
(including, without limitation, sales force, business
development, market research and contract admin-
istration expenses; expenses relating to consulting
or other services procured in order to facilitate, ob-
tain, maintain or enhance governmental or other in-
stitutional purchases of Product; expenses for tech-
nical and support areas such as customer service,
samples, product management, pricing policy and
promotion of Product trials or demonstrations for
marketing purposes; and commissions to agents and
independent representatives where the commissions
are not reductions in sales value) other than such
expenses to the extent included in Cost of Goods,
Research & Development Expense or Patent Pre-
paration Fees. SG & A includes without limitation
expenses incwred in support of making, obtaining
froin Third Parties, distributing, marketing, promot-
ing or selling Product as a result of or in connection
with administrative or corporate management func-
tions relating to: (a) overall business strategy as it
relates to Product, (b) finance, (¢) human resources,
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(d) legal affairs {including, without limitation, (1)
the uninsured portion of expenses of avoiding or
defending against product liability claims with re-
spect to Product, (ii) the expenses of prosecuting or
defending actions other than this Action in order to
protect the rights of SIGA or its Affiliates with re-
spect to Product or the intellectual property associ-
ated therewith, and (iii) the expenses of negotiating
and administering contracts for the development,
manufacture or sale of Product), {e) risk manage-
ment (including, without limitation, the expenses of
general liability, product liability, contingent loss
insurance, transit and other insurance to the extent
related to Product or errors or omissions or business
interruption insurance to the extent relating to the
manufacture, distribution, marketing or sale of
Product), (f) office expense and facility expenses,
(g) security, (h) information technology, and (i)
impairinents of long-lived assets.

*Q “Third Party”: any natural or juridical per-
son other than SIGA or any Affiliate.

“Total Product Expenses”: subject to Para-
graph 2{d} of this Final Order and Judgment, the
sum of (1) Cost of Goods and direct and allocated
(2) Research & Development Expense; (3) Selling,
General & Adminisirative Expense; and (4) Patent
Preparation Fees; provided, however, that Total
Product Expenses shall not include any item of Re-
search & Development Expense, Selling, General &
Administrative Expense and Patent Preparation
Fees that is both (a) not reflected in the Dugary Es-
timate and (b) prepaid or reimbursed pursuant to
any governmental grant or contract for the develop-
ment of Product.

Del.Ch.,2012,
Pharmathene, Inc. v. SIGA Technologies, Inc.
Not Reported in A.3d, 2012 WL 2308180 (Del.Ch.)
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