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Nature of the Proceedings 

The Court of Chancery erroneously held that defendant/appellant 
SIGA Technologies, Inc. breached a duty to negotiate a license in good 
faith.  The Court of Chancery then invented terms for the hypothetical 
license the parties had never agreed on and imposed an unprecedented 
remedy that gives to plaintiff/appellee PharmAthene, Inc. a 50% share of 
the future profits on potentially billions of dollars of sales of a revolu-
tionary smallpox drug, ST-246.  The Court of Chan lacks 
factual support, is contrary to established law, and is entirely inequitable.   

In two fully integrated contracts, PharmAthene and SIGA agreed 
to spend 90 days endeavoring to negotiate a license agreement in accord-
ance with a previously negotiated license agreement term sheet (the 

merger terminated due in part to PharmA c-
essary financing, negotiations ensued.  SIGA expended extensive efforts 
in drafting a comprehensive proposal on terms that accounted for recent 
developments positively affecting the likely profitability of ST-246, but 
PharmAthene refused to negotiate further, insisting that the LATS terms 
were binding.  The Court of Chancery rejected this contention and cor-
rectly recognized that the LATS itself did not constitute a binding con-
tract to license ST-246.  The Court of Chancery further recognized the 
terms contained therein were neither binding nor intended to be binding.   

Nevertheless, the Court of Chancery found that SIGA failed to 

terms that differed substantially from those contained in the non-binding 
LATS.  Relying on this purported breach, and additionally on the equit-
able theory of promissory estoppel, the Court of Chancery crafted and 
imposed a remedial order, itself inventing contract terms never agreed to, 
or even negotiated by the parties.  Under this judicially made contract, 
PharmAthene, whose expenditures in support of the development of ST-

de minimis n-
eficiary of a highly lucrative arrangement that the parties themselves 
never contemplated.  PharmAthene need not make any financial contri-
bution to bring ST-246 to market, yet is entitled to 50% of the net profit 
on sales of ST-246 once $40 million of net profits are achieved.   

Six opinions and orders of the Court of Chancery are at issue.1 

                                                 
1  The six opinions and orders described below are filed concurrently as 
Exhibits A-F respectively.   
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 On January otion 

to dismiss the complaint.  See Ex. A.  In so doing, the Court of 
Chancery erroneously held that Delaware law should apply, despite 
the weigh
favoring New York. 

 On November     
motion for partial summary judgment.  See Ex. B.  The Court of 
Chancery held that PharmAthene might be able to establish specific 
performance or expectation damages.  The subsequent record utterly 
fails to support either form of relief, which the Court of Chancery it-
self ultimately recognized even while imposing analogous relief.  
Moreover, neither Delaware nor New York permits expectation 
damages for the only purported wrongdoing, the alleged breach of an 
agreement to negotiate in good faith. 

 The Court of Chancery issued its post-trial opinion on September 22, 
2011.  See Ex. C.  The Court of Chancery incorrectly held that SIGA 

a license agreement consistent with the LATS, notwithstanding    

both parties, and the Court of Chancery, recognize were changed 
economic circumstances.  Despite having found that a fully integrat-
ed contract covered the subject matter, the Court of Chancery also 
improperly awarded PharmAthene equitable relief in promissory    
estoppel.  The Court of Chancery then imposed its admittedly       
unprecedented remedy and improperly awarded PharmAthene one-

had  acted in egregious bad faith by proposing terms different from 
those in the non-binding LATS. 

 On December     
motion for reconsideration as to the extraordinarily excessive relief 
imposed.  See Ex. D. 

 Finally, the Court of Chancery issued a Letter Opinion and Final  
Order and Judgment on May 31, 2012 by which it implemented the 
contract that it earlier erroneously concluded that the parties would 
have reached.  See Exs. E & F.  The Court of Chancery therein      
determined what terms should apply with respect to no fewer than 30 
discrete points over which the parties disagreed. 

As SIGA demonstrates below, the Final Order and Judgment of 
the Court of Chancery should be reversed in relevant part and judgment 

avor.  
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Summary of Argument 

1. The Court of Chancery erred in holding that SIGA failed 
to negotiate in good faith merely by adopting an initial negotiating     
posture that differed substantially from the terms contained in an earlier 
term sheet that the Court of Chancery correctly found was non-binding. 

 

2. The Court of Chancery erred in holding that SIGA was 
e-

quently entitled to relief under the doctrine of promissory estoppel where 
enforceable and fully integrated contracts between the parties govern the 
subject matter of the alleged obligations. 

 

3. The Court of Chancery erred in awarding unprecedented 
relief that is not supported by law and that is inequitable given Pharm-

de minimis costs in contributing -be      
collaboration. 

 

4. The Court of Chancery erred in awarding PharmAthene 
a portion of its attorneys , and expert witness costs. 
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Statement of Facts 

We present below the facts necessary to this appeal, as found by 
the Court of Chancery, except where otherwise noted. 

This dispute arises from a failed collaboration effort between 
New York-based SIGA and Maryland-based PharmAthene in the devel-
opment and marketing of a revolutionary smallpox drug owned and    
developed by SIGA intended to prevent and treat infection even after 
exposure to the virus.  In 2005, when the parties first began discussing 
collaboration, the safety, efficacy, and market potential for this drug 
were uncertain.  Nearly seven years later, the expectation is that the drug 
may generate sales in the billions of dollars.   

SIGA Acquires ST-246 and Begins Talks with PharmAthene 

ST-246 is an orally available small-molecule drug intended for 
the prevention and treatment of pathogenic orthopoxvirus diseases, in-
cluding smallpox.  Ex. C, at *2.  SIGA acquired the technology for ST-
246 from another company called ViroPharma, Inc., at a time when its 
viability and potential were unknown.  Id.  Although SIGA was hopeful 
that ST-246 would eventually be profitable, there was a strong likelihood 
that, like many other drugs in development, it would turn out to be 
worthless.  After acquiring ST-246, SIGA invested approximately 
$500,000 in its development, but eventually concluded that it would   
require an additional $16 million to bring the drug to market.   

SIGA began discussions with PharmAthene regarding a possible 
collaboration.  Id  on a 
license.  In January 2006, the parties conducted negotiations in New 
York for a non- Id. 
at *5; A1.  The LATS contemplated a partnership pursuant to which   
SIGA would grant a license for ST-246  many essential terms of which 
were undefined and left to future negotiation between the parties  in 
exchange for which PharmAthene would fund research relating to ST-
246 based on a defined research and development budget, and pay an 
upfront license fee of $6 million, including $2 million upfront, 
$2.5 million to be paid 12 months after execution of a license agreement 
if certain events occurred, and $1.5 million after SIGA obtained financ-
ing in excess of $15 million.  A2.  The LATS also provided for milestone 
payments totaling $10 million, for annual royalty payments to SIGA of 
between 8% and 12% of yearly net sales, and for payments to SIGA of 
50% of any amounts by which net margin exceeds 20% on sales to the 
U.S. government.  Ex. C, at *5; A3.   
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-
A1.  PharmAthene acknowledged that these words were used 

to connote that the terms of the   
A806 (Richman).2  The Court of Chancery correctly found that the LATS 
was non-binding because the parties did not intend it to be binding and it 
lacked essential terms.  Ex. C, at *15-16, *17-18. 

PharmAthene S from a License  

Agreement to a Merger Agreement and Bridge Loan Agreement 

While the terms of the LATS were still unresolved and being  
negotiated, PharmAthene decided that it would rather pursue a merger 
agreement with SIGA.  The parties negotiated a non-binding Merger 
Agreement Term Sheet, which provided that a definitive merger agree-
ment would require the parties to negotiate a license for ST-246 for an 
exclusive period of 90 days in the event the definitive merger agreement 
was terminated.  A7. 

The parties proceeded to negotiate a Bridge Loan Agreement and 
   

largest stockholder to do so.  Ex. C, at *6.  First, on March 20, 2006, the  
parties entered into the Bridge Loan Agreement to provide short-term 
financing to SIGA.  Under its terms, PharmAthene would loan SIGA 
$3  expenses directly related to the development of [ST-
246], (ii) expenses relating to the Merger, and (iii) corporate over
A56 § 2.6.  The Bridge Loan Agreement 
requires o-

                                                 
2  tnesses 
whose testimony is cited in this brief: Eric Richman, the current Presi-
dent and CEO of PharmAthene, and the Vice President of Business    
Development and Strategic Planning during 2005-2006 (A803); Dennis 
Hruby, the Chief Scientific Officer at SIGA (A784); David Wright, the 
President and CEO of PharmAthene until April 2010 (A828); Valerie 
Riddle, Vice President and Medical Director at PharmAthene in 2005-
2006 (A813); Wayne Morges, Senior Vice President of Regulatory     
Affairs and Quality at PharmAthene (A796); James Grayer, an attorney 
at Kramer Levin, counsel for SIGA (A782); Donald Drapkin, Vice 

tockholder) during 
the relevant period (A762); Steven Fasman, Senior Vice President Law 
at MacAndrews (A765); 

-acting 
CEO in 2005-2006 (A793).  Citations to trial testimony identify the wit-
ness in parentheses following the citation to the appendix. 
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tiate in good faith with the intention of executing a definitive license 
A47 

§ 2.3(a).   

At trial, PharmAthene contended that it provided the Bridge 
Loan in reliance on an alleged agreement that PharmAthene would have 
a continuing relationship with respect to ST-246.  Ex. C, at *7.  In fact, 
however, the Bridge Loan Agreement was a fully integrated and 
standalone document, and it specifically contemplated that the parties 
could ultimately fail to reach an agreement with respect to their collabo-
ration.  A47 §§ 1.1, 7.9; A807 (Richman).  For example, the Bridge Loan 
Agreement provided a maturity date of two years from the date of the 
loan if no merger or execution of a definitive license agreement occurred 
(A47 § A47 
§ 2.3(e)).  The Bridge Loan Agreement also included an integration 
clause, which provided that it, together with its supporting notes and  
se

A47 
§ 7.9.  The obligation to negotiate exclusively was limited to 90 days.  
A47 § 2.3(a).  Nowhere in the Bridge Loan Agreement is there any    
language that could be interpreted to require the parties to enter into a     
license agreement should such negotiations fail.  The Bridge Loan 
Agreement designated New York law as the governing law for it and the 
related purchase documents.  A47 § 7.11.   

Second, the parties entered into the Merger Agreement on 
June 8, 2006.  A119 
a drop-dead date of September 30, 2006, which meant that if the parties 
failed to close the merger before that date, the party not responsible for 
the failure to close could terminate the Merger Agreement.  A119 
§ 12.1(a)(v).  In the event of termination, the Merger Agreement, like the 
Bridge Loan otiate in 
good faith with the intention of executing a definitive License Agreement 

A119 § 12.3.  As 
in the Bridge Loan Agreement, the obligation to negotiate exclusively 
was limited to 90 days.  A119 § 12.3.  Thus, like the Bridge Loan 
Agreement, the Merger Agreement specifically contemplated that the 
parties might fail to reach any final accord at all.  The Merger Agreement 
designated Delaware law.  A119 § 13.5. 

With Minimal PharmAthene Help,  

ST-246 Achieves Significant Milestones 

In the summer of 2006, after the Bridge Loan and Merger 
Agreements were signed, ST-246 achieved several significant mile-
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stones.  A clinical trial organization agreed to perform the first human 
test of ST-246, the results of which indicated that ST-246 was safe and 
well-tolerated by the human volunteers at all tested orally administered 
doses.  A687; A760.  SIGA also received funding from the National   
Institutes of Health  to develop ST-246.  Most importantly, ST-
246 was shown to provide 100% protection against smallpox in a primate 

 
potential efficacy.  Ex. C, at *8-9; A603.  These developments  each of 
which could have turned out otherwise  meaningfully enhanced the  
potential value of ST-246. 

Meanwhile, PharmAthene provided minimal assistance to SIGA.  
A829 (Wright); A802-04 (Richman); A798-800 (Morges); A593; A671; 
A814-15, A815, A816-17, A823-24 (Riddle, testifying that PharmAthene 
was limited in its ability to participate in any aspect of regulatory       
approval but quality management); A785, A786, A787, A790-91, A792 
(Hruby).  Although PharmAthene now claims that its assistance was  
critical to ST- act its assistance was largely unso-
licited and of limited or no help to SIGA. A819-22 (Riddle, testifying 
that SI
that PharmAthene had provided SIGA an old Power Point presentation 
for SIGA to use in its pitch to the NIH concerning quality control and 
quality assurance issues, that PharmAthene did not present at the NIH 
reverse site regulatory visit, and that PharmAthene was excluded from 
the private afternoon session); A673 ncontest-

     

services.3  Ex. C, at *35. 

PharmAthene Is Unable to Complete the Merger 

At the same time that ST-246 was passing its milestones, Pharm-
Athene attempted but failed to secure an additional $25 million in private 
equity funds necessary for PharmAthene to complete the merger.  A808 
(Richman).  By September 30, the Merger Agree -dead date, 
PharmAthene had still not succeeded in raising the necessary funding, 

eparing SEC-compliant 
audited financials, which were required of PharmAthene for the merger 
to close.  A808 (Richman); A783 (Grayer).  PharmAthene requested an 

                                                 
3  SIGA presented uncontroverted evidence at trial that PharmAthene 
incurred out-of-pocket expenses relating to ST-246 between January 26, 
2006 and December 20, 2009 of approximately $205,000.  A827 
(Ugone); A590. 
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extension of the Merger Agreement in order to remedy its failures.  A808 

ckholders precluded the 
board from granting the extension, and it therefore declined to do so.  
A763-64 (Drapkin).  PharmAthene conceded, as the Merger Agreement 
required it to do, that SIGA had the right to so decline.  A808 (Richman).  
SIGA notified PharmAthene that it was terminating the Merger Agree-
ment pursuant to Section 12.1(a).  A283.  Subsequently, on October 23, 
SIGA repaid the entire $3 million due on the Bridge Loan Agreement 
with interest.  A759.   

PharmAthene Refuses to Negotiate 

After the Merger Agreement was terminated, the parties began 
negotiations toward a definitive license agreement.  For its part, Pharm-
Athene sent SIGA a six-page proposed license agreement that was little 
more than the LATS, with the addition of signature blocks.  A284; com-

pare A1; A767-68 mplete 
effort and in light of the fact that the LATS had contemplated a partner-
ship, SIGA proposed that the parties discuss a more comprehensive 
agreement, and that their collaboration now proceed in the form of the 
partnership to which the LATS referred.  A675; A760-770 (Fasman).  
PharmAthene agreed that it would be willing to consider a different deal 
structure and profit split, and acknowledged that the changed circum-
stances in the eight months since the LATS had been drafted might merit 
changes to the economic terms originally discussed.  A403; A601; A772 
(Fasman); A809-10 (Richman); A794 (Konatich); Ex. C, at *10, *20, 

 . . 
PharmAthene would consider economic terms somewhat different than 

 

PharmAthene asked that SIGA draft a full LLC Agreement ra-
A401; A772 

(Fasman).  Expending tremendous time, effort, and cost, SIGA and its 
outside counsel drafted a detailed 102-page LLC Agreement.  A291 (the 

 
the recent increase in market value of ST-246 and the promising trial 
results obtained in the interim by SIGA without any significant help from 
PharmAthene.  Thus, its draft proposed an increase in upfront payments 
owed by PharmAthene to SIGA from $6 million to $100 million, an in-
crease in royalty percentages owed to SIGA, and retention by SIGA of 
50% of any remaining profit.  Ex. C, at *10; A343, 351-52.  SIGA in-
tended the Draft LLC Agreement to be a starting point for negotiating an 
agreement, and expected that PharmAthene would respond to it as such.  
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A773, A776, A777 (Fasman). 

As PharmAthene requested, SIGA submitted the Draft LLC 
Agreement to PharmAthene on November 21, 2006.  A291.  Despite 
having previously insisted that SIGA draft a full-fledged agreement 
(A772 (Fasman)), PharmAthene blind-sided SIGA by taking the position 
that it considered the terms in the LATS to be fixed  and binding  con-
trary to the prior negotiations (A779 (Fasman); A794 (Konatich); A601).  
PharmAthene then maintained that it would diverge from the LATS only 
on the issue of profit-sharing, and only on the condition that SIGA     
consent to a final agreement that was otherwise the same as the LATS.  
A779 (Fasman).  Subsequently, PharmAthene confirmed that it would 
not agree to any change in the upfront and milestone payments provided 
for in the LATS.  A601.   

PharmAthene took those positions despite the fact that the par-
ties had not completed their negotiation and the obvious fact that the 

i-
gations, details as to the structure, composition and dispute resolution 
procedures for the joint research and development committee, or any 
other committees necessary for the development and commercialization 
of ST-246; delineation of the patent prosecution and infringement re-
sponsibilities of the parties; minimum sales or diligence obligations; and, 
if a partnership was contemplated, provisions detailing the structure of 

  Ex. C, at *17.  SIGA reiterated that it wished to 
continue negotiations of a definitive agreement 

itions.  A401; 
A405.  But PharmAthene  rather than engaging in negotiations, provid-
ing comments on the Draft LLC Agreement or even simply making a 
counter-proposal  instead filed suit against SIGA before the 90-day  
exclusivity period had expired.  A780 (Fasman); A812 (Richman, ac-
knowledging that PharmAthene could have sought to negotiate the  vari-
ous aspects of the proposal to which it objected but did not do so).  Thus, 
PharmAthene took the position  which even the Court of Chancery re-
jected  that the LATS was binding, and terminated the negotiations. 

The Court of Chancery Litigation 

In its initial complaint filed on December 20, 2006, Pharm-
Athene alleged that SIGA had breached its obligation to negotiate in 
good faith in accordance with the terms set forth in the LATS and had 
accordingly failed to execute a license agreement with respect to ST-246.  
PharmAthene requested that the Court of Chancery order SIGA to enter 
into n-
tractual breaches and for promissory estoppel and unjust enrichment 
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based on the assistance that PharmAthene had allegedly provided to   
SIGA during the pendency of the proposed merger.   

SIGA moved to dismiss the complaint on January 9, 2007.  On 
January s-
miss.  According to the Court of Chancery, PharmAthene could conceiv-
ably show that the parties had intended the LATS to be binding, that the 
LATS contained all material and essential terms, and that PharmAthene 
was entitled to the relief it sought.  The Court of Chancery further ruled, 
incorrectly, that Delaware law applies to the par
Merger Agreement  which the parties had terminated  designated Del-
aware law, because the Merger Agreement was the last-in-time of the 
agreements between the parties, and because, in the Court of Chan
erroneous view, the scope of the Merger Agreement was broader than 
that of the Bridge Loan Agreement, which designated New York law.   

After extensive discovery, PharmAthene filed an amended com-
plaint on May 5, 2009.  Phar amended complaint added no 
new facts, claims, or requests for relief.  Instead, it added only the theory 
that any allegedly unreasonable deviation from the LATS constituted a 
breach of the good faith duty.   

On March 19, 2010, SIGA moved for partial summary judgment 
declaring that (i) because the LATS did not include all of the essential 
terms of a license agreement and was therefore not binding, Pharm-
Athene was not entitled to an award of specific performance, and (ii) an 
award of expectation damages would in any event be speculative.  The 

mmary judgment 
on November 23, 2010.  The Court of Chancery held that there was an 
issue of fact as to whether the LATS was a binding contract, and that, 
although unlikely, PharmAthene could conceivably show entitlement to 
expectation damages under an ordinary breach of contract theory.  In its 
ruling, the Court of Chancery correctly held that PharmAthene was not 

as such damages are available only in actions for patent infringement, 
and this case was not such an action. 

The Court of Chancery held an eleven-day trial between Janu-
ary 3 and 21, 2011, during which PharmAthene put forth at least eight 
alternative damages models varying from $402 million to $1.017 billion 
in expectation damages.  A1044.  In its post-trial opinion issued on Sep-
tember 22, 2011, the Court of Chancery correctly held that the LATS, 
and the terms therein, are not binding, either standing alone or as at-
tached to the Bridge Loan Agreement or the Merger Agreement.  Specif-
ically, the Court of Chancery held that the LATS is not binding because: 
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(1) it lacked essential terms; and (2) the parties did not intend it to be 
binding.  The Court of Chancery also held that the parties did not intend 

 Ex. C, at *14-18.  The Court of Chancery found 
tha
PharmAthene a license to ST-246, that PharmAthene is not required to 
pay an upfront license fee, and that the parties are not bound by the    
royalties schedule laid out in the LATS.  The Court of Chancery addi-
tionally held that PharmAthene is not entitled to specific performance of 
the obligation to negotiate in good faith, and correctly rejected all of        

ative.  Id. at *35-
37.  The Court of Chancery also rejected the unjust enrichment claim 
because PharmAthene did not put on evidence of the value of the ser-
vices it rendered.  See id. at *28-29.   

The Court of Chancery, however, incorrectly concluded that 
SIGA breached its obligation to negotiate in good faith with the intention 
of executing a definitive license agreement under § 2.3 of the Bridge 
Loan Agreement and under § 12.3 of the Merger Agreement.  This 
conclusion is erroneous as a procedural matter because PharmAthene 
waived it by failing to make this argument in its opening post-trial brief.  
It is erroneous as a substantive matter because SIGA made every effort to 
negotiate with PharmAthene in good faith, and because it cannot be the 
case that merely proposing terms that differ from a non-binding 
preliminary agreement to agree constitutes bad faith.  Having already 
found breach of contract, the Court of Chancery further held, contrary to 
law, that PharmAthene was additionally entitled to relief on the quasi-
contractual basis of promissory estoppel.   

The Court of Chancery then awarded a massive remedy it styled 

side-step the problem that expectation damages were too speculative.4  
The Court of Chancery, without imposing any obligations on Pharm-
Athene to make any upfront payment or contribute in any way to the de-
velopment, marketing, or commercialization of ST-246, granted Pharm-
Athene a royalty-
profits on the sale of ST-246 in excess of $40 million for ten years.  The 

                                                 
4  The equitable payment stream awarded is also similar to a patent 
measure of damages, which the Court of Chancery had earlier rejected in 
its summary judgment opinion because such damages are available only 
as a remedy for patent infringement.  Ex. B, at *13.  The Court of Chan-

ively patent damages here is likewise an 
attempt to side-step the requirements for such relief. 
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Court of Chancery itself recognized that this form of relief is unprece-
dented, see Ex. C, at *33, *38- cedent to 
aid this Court in fashioning an appropriate remedy . . .    
remedy would operate somewhat similarly to an award of a constructive 
trust or of an equitable lien . . . ), and that it departs from anything the 
parties had discussed.  See Ex. E, at *3, *4. 

In awarding this relief, the Court of Chancery effectively created 
a contract where there had been no meeting of the minds.  The Court of 
Chancery speculated that, had the parties engaged in good faith negotia-
tions, they would have agreed to an increase in upfront and milestone 
payments to $40 million, and to a 50-50 profit split  without regard to 
any of the other myriad terms necessary to the formation of a binding 
contract.  Even assuming PharmAthene is entitled to a remedy, and it is 
not, the relief ordered is dangerously speculative and a vast overreach of 
the Court  when a remedy at law was 
available.  

The relief is also unsupported by the record evidence.  For in-
stance, there are contemporaneous communications from PharmAthene 
that it would not consider the 50-50 profit split (A403), and would not 
agree to any increase in the upfront or milestone payments (A601).  Nor 
was there any evidence that PharmAthene even had the ability to raise 
$40 million in upfront and milestone payments; indeed, the Merger 
Agreement had not closed in part lure to 
raise only $25 million a little more than two months previously.  Had 
SIGA proposed to PharmAthene precisely the terms that the Court of 
Chancery found PharmAthene would have accepted, the evidence plainly 
indicates that PharmAthene would have walked away, given its late-in-
the-day insistence on the terms of the LATS and the more than 30 dis-
putes over terms that occurred while briefing the form of final order.5 

Finally, the Court of Chancery also erroneously awarded Pharm-
Athene one-
witness costs, based both on a fee-shifting provision in the Bridge Loan 
Agreement and the erroneous conclusion that SIGA acted in bad faith.   

                                                 
5  Nor is there evidence that SIGA, acting in good faith, would have   
accepted these terms.  At most, the record indicates that SIGA floated the 
idea of an upfront payment from PharmAthene in the range of $40-45 
million, which says nothing of milestone or other payments that SIGA 
might require from PharmAthene (A771 (Fasman), A679), and there was 
no evidence whatsoever that SIGA would agree to a 50-50 profit split 
with such an upfront payment. 
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On December 
motion for reconsideration as to the relief imposed.  Subsequently, the 
parties proceeded for months to dispute the form of final order imple-
menting the remedy the Court of Chancery had awarded in its post-trial 
opinion.  Because the hypothetical agreement on which the Court of 
Chancery based its remedy failed to address, among other things, how to 

many essen-
tial terms necessary to craft an implementing order, and because the   
parties had never reached an agreement on those terms, the Court of 
Chancery asked the parties to agree, if possible, on the necessary        
language.  The parties were unable to agree on the form of final order, 
and, as the Court of Chancery 

Ex. E, at *1.  Between December 2011 and the end of 
February 2012, the parties submitted competing draft final orders, as well 
as briefing and letters in support of their respective drafts.  The Court of 
Chancery issued a Letter Opinion and Final Order and Judgment on 
May 31, 2012, in which it determined as to each point how it believed 
the parties should have agreed. 

As we demonstrate below, the Court of Chancery erred in    
holding: (1) that SIGA failed to negotiate in good faith; (2) that Pharm-
Athene is entitled to relief under the doctrine of promissory estoppel; 
(3) that PharmAthene was entitled to unprecedented and excessive relief 
that provides a windfall to PharmAthene without its having contributed, 
or being required to contribute, to the success of ST-246; and (4) in 

costs. 
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Argument 

I. SIGA Did Not Breach Its Obligation to Negotiate in Good Faith. 

A. Question Presented:  Did the Court of Chancery 
err in holding that SIGA breached an obligation under the Bridge Loan 
and Merger Agreements to negotiate in good faith?  This issue was pre-
served for appeal.  (See A1112-1116; A1133 n.1.) 

B. Standard of Review:  Determinations of fact are 
reviewed for abuse of discretion.  Reserves Dev. LLC v. Crystal Props, 

LLC, 986 A.2d 362, 367 (Del. 2009).  Legal conclusions are reviewed de 

novo.  Id.; Bank of N.Y. Mellon Trust Co., N.A. v. Liberty Media Corp., 
29 A.3d 225, 236 
are largely undisputed for the purposes of this appeal.  The conclusion 

e in 
good faith is wrong as a matter of law.  The standard of review is thus de 

novo.   

C. Merits:  The Court of Chancery erroneously held 

intention of executing a definitive license agreement in accordance with 
§ 2.3 of the Bridge Loan 

Agreement and § 12.3 of the Merger Agreement.  Ex. C, at *19, *22.  
The Court of Chancery based this conclusion solely on the grounds that 
the terms SIGA initially proposed in the fall of 2006 in connection with 
negotiating a license agreement differed substantially from those set 
forth in the non-binding LATS.  Id. at *22.  In doing so, the Court of 
Chancery disregarded the undisputed fact that, even as PharmAthene 
acknowledged, the economic circumstances surrounding ST-246 had 
materially changed in between the time of the LATS and the failed nego-
tiation at issue.  It is also true that no record evidence suggests that SIGA 
ever insisted on particular terms or indicated that it was inflexible, that 
there was any trick or artifice in the negotiations, and that SIGA did any-
thing other than honor its obligation to negotiate exclusively with Pharm-
Athene.  See Ex. C, at *21-22. 

The Court of Chancery
First, as a procedural matter, PharmAthene waived its argument that 
SIGA breached an obligation to negotiate in good faith by failing to raise 
it in its post-trial opening brief.  Emerald Partners v. Berlin, 2003 WL 

onsider [a] contention because it had never been advanced in any 
, 840 A.2d 641 (Del. 2003); Williams v. White Oak Builders, 

Inc., 2006 WL 1668348, at *6 n.95 (Del. Ch. June 6, 2006) (plaintiff 
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ntation . . . by not addressing 
it in her opening post- , 913 A.2d 571 (Del. 2006).  As 
the Court of Chancery noted, PharmAthe
the failure to implement the LATS itself, rather than the failure to 
negotiate in good faith, were the relevant wron  Ex. C, at *30 n.169.  
Because PharmAthene addressed this argument only in its reply, it was 
not properly considered by the Court of Chancery.6 

  
merits because it can
conclusion that the LATS was not binding, even as incorporated into the 
Bridge Loan and Merger Agreements.  Id. at *14-  
either has conceded that the LATS standing alone is nonbinding or has 
failed to prove by even a preponderance of the evidence that when the 
parties negotiated the LATS in January 2006 they intended it to consti-
tute a binding license agreement. id  26, 2006, 
the date of the last iteration of the LATS], the parties did not intend the 
LATS to be binding. ); id. at *16 ( ntend the LATS 
as attached to these agreements . . . to require that any later formal 
agreement include exactly the same terms as the LATS. id. at *18 

[a] reasonable negotiator . . . would not have concluded that the LATS 
. . . manifested agreement on all of the license terms that SIGA and 
PharmAthene regarded as essential.  

Where parties do not intend a preliminary agreement as to final 
contract terms to be binding, revisiting such negotiations cannot be a 
breach.  See v. Clegg, 1997 WL 
208955, at *9 (Del. Ch. Apr. 22, 1997) (finding agreement as to price 
was not binding because other material terms remained outstanding and 

specific terms of a contract under nego Phx. Mut. Life Ins. Co. 

v. , 734 F. Supp. 1181, 1186-89 (D. Md. 
1990).  VS&A Communications Partners, L.P. v. Palmer Broad. Ltd., 
1992 WL 339377 (Del. Ch. Nov. 16, 1992), is instructive.7  In that case, 

                                                 
6  The Court of Chancery incorrectly found that PharmAthene had raised 

brief.  See Ex. C, at *19 n.116.  But that footnote instead argued that the 
LATS was made binding by the Bridge Loan Agreement and the Merger 
Agreement.  A1025 n.47.  

7  While New York law applies to this action, (see, infra, pp. 20-22) it 
does not require a different result on this issue than Delaware law.  It is 
similarly plain under New York law that a party does not breach its obli-
gation to negotiate in good faith by taking a position that differs from a 
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the Court of Chancery explained:  

What is critical . . . is not whether the parties had in fact reached 
agreement on all material terms of a sale or not.  What is critical 
is whether the parties reached an agreement to be bound with 
respect to those material terms . . . [While defendant] contin-
ue[d] to have obligations to [plaintiff]  not to negotiate with 
others, etc.  it had . . . no legal duty to commit itself legally to 
terms it had earlier negotiated (e.g., price) but had expressly not 
bound itself to legally. . . . Markets change.  Negotiating a com-
plex transaction is always subject to the risk that a material 
change in a relevant market will suddenly make a proposed deal 
uneconomic from one side of the transaction or the other.  That 
risk inevitably exists until a party is legally bound.   

VS&A Comm s, 1992 WL 339377, at *10, *17.   

, given the Court of 

binding (Ex. C, at *16),  it cannot be that the  
e would contain terms substantially     

sim Ex. C, at 
*22.  The economic conditions surrounding ST-246 had changed dramat-
ically from those when the non-binding LATS was drafted.  As explained 
above, by November 2006 ST-246 had achieved promising results in 
human and primate trials, significantly increasing the likely value of ST-
246, and SIGA had received funding to develop the drug.  It would be a 

-binding LATS and a deviation from 
well-settled law to hold that SIGA was limited in the negotiations from 
revisiting the terms in the LATS.  See VS&A Comm s, 1992 WL 

-
binding agreement to find that terms therein were binding).   

Third, the Court of Chancery expressly found that, in light of the 
changed circumstances, PharmAthene would have accepted terms differ-
ent from those contained in the LATS.  Specifically, the Court of Chan-
cery found that PharmAthene offered to split 50-50 the profits from ST-
246 (as opposed to paying SIGA a royalty of 8-12% on net sales, as pro-
vided for in the LATS), and that PharmAthene would have agreed to an 
increase in the upfront and milestone payments from $16 million, in the 

                                                                                                             
preliminary term sheet.  See, e.g., Bernstein v. Felske, 143 A.D.2d 863, 
865 (N.Y. App. Div. 1988).   
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LATS, to $40 million.  Ex. C, at *38 n.228.  SIGA does not agree with 
that determination.  But by concluding that the resulting contract, had the 

favorable to PharmAthene than the 50/50 profit split it already had   
mentioned and an increase in the upfront and mile
Court of Chancery implicitly recognized that SIGA had the right to nego-
tiate for  and insist on  terms materially different from the LATS and 
reflective of the changed outlook for ST-246.  Id. at *16, *38.   

the terms in the LATS, so, too, did the contract that the Court of     

Court of Chanc  million to 
$40 million) the upfront and milestone payments from PharmAthene to 
SIGA, 
to actually pay anything, and completely changed the royalty payment 
scheme into a 50-50 profit sharing.  Id. at *38.  The Court of Chancery 
acknowledged -

ncrease in ST- Id. at *40.  Given the Court 

erroneous to   conclude that SIGA breached the contract merely by pro-
posing terms that varied materially from the LATS  particularly where 
they were part of a first proposal, where SIGA was fully prepared to   
negotiate all of the terms, and where the other side refused to do so in the 
erroneous belief that the LATS was binding.   

s remedy 
injects ambiguity into what should be a simple matter of contract inter-
pretation.  According to the Court of Chancery, even though the parties 
were not bound by the terms of the LATS (id. at *16), SIGA
negotiating a final agreement was nonetheless restricted to an indetermi-
nate extent because it was constrained to negotiate terms substantially 
similar to the LATS.  Id. at *22.  Under this reasoning, SIGA apparently 
risked breaching its obligation to negotiate in good faith if it proposed 
terms that differed to some unspecifiable extent from what was set forth 

in permitting the businesses incorporated here to contract freely, and not 
supported by precedent.  See, e.g., VS&A Comm s, 1992 WL 339377, 
at *9 (obligation to negotiate in good faith encompassed only obligation 
to negotiate exclusively for the specified time frame); id. at *10 (party 

legal duty ted but that it 
had expressly not bound itself to).  Nor should it be the case that where, 

sture, that party 
can be forced to relinquish half of its profits, receiving nothing in return.   
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II. Promissory Estoppel Provides No Basis for Relief 

A. Question Presented:  Did the Court of Chancery 
err in holding that PharmAthene was entitled to relief on the equitable 

v-
erned by a series of fully executed contracts?  This issue was preserved 
for appeal. (See A867-70; A904-906; A956-958; A1117-1118; A1133 
n.1.)  

B. Standard of Review:  The facts relevant to prom-
issory estoppel are uncontested on appeal.  The Court of Chancery mis-
applied settled principles of Delaware law, which this Court reviews de 

novo.  Olson v. Halvorsen, 986 A.2d 1150, 1159 (Del. 2009). 

C. Merits:  Promissory estoppel does not apply   
, enforceable, 

integrated contracts  the Bridge Loan Agreement and the Merger 
Agreement  o-
rated into both of those contracts.  A47; A119.   

Where a promise is the subject of a contract, promissory estoppel 
simply does not apply.  v. Novo Nordisk A/S, 766 
A.2d 8, 12 (Del. 2000) ( analysis is not applicable 
to cas
Moreover, promissory estoppel is inapplicable where, as here, a contract 
contains an enforceable integration clause that precludes oral modifica-
tions.  Cent. Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings 

LLC, 2010 WL 3258620, at *13 (Del. Ch. Aug. 19, 2010) (refusing to 

an enforceable integration clause that precluded oral modifications to the 
con , ther grounds, 27 A.3d 531 (Del. 2011); Grunstein 

v. Silva, 2009 WL 4698541, at *8 (Del. Ch. Dec. 8, 2009) (same).8 

Here, the Court of Chancery held that both the Bridge Loan 
Agreement and the Merger Agreement between PharmAthene and SIGA 

Ex. C, at *34.  And both the Bridge Loan 
Agreement and the Merger Agreement contain valid integration clauses.  
A47 § 7.9; A119 § 13.2.  Promissory estoppel is thus simply unavailable. 

                                                 
8  New York law also holds that promissory estoppel is not available 
where the alleged promise is the subject of a valid contract between the 
parties, see Clark-Fitzpatrick, Inc. v. Long Island R.R. Co., 516 N.E.2d 
190, 193 (N.Y. 1987), so there is no need here to examine choice of law.  
Choice of law is addressed infra pp. 20-22. 
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Promissory estoppel cannot be used to supply additional terms to 
an otherwise valid, fully enforceable and integrated agreement.  Genen-

, 766 A.2d at 12.  The Court of Chancery especially cannot use 
promissory estoppel to read into the Bridge Loan Agreement and Merger 
Agreement additional terms that otherwise contradict or undermine those 
agreements and the bargains struck by the parties.  Olson v. Halvorsen, 
2009 WL 1317148, at *12 (Del. Ch. May 13, 2009) (promissory estoppel 
is unavailable when a 
terms of a valid  (quoting Weiss v. Nw. Broad., 

Inc., 140 F. Supp. 2d 336, 345 (D. Del. 2001)), , 986 A.2d 1150 
(Del. 2009); see Blaustein v. Lord Baltimore Capital Corp.,  2012 WL 
2126111, at *4 (Del. Ch. May 31, 2012) (same); Eisenmann Corp. v. 
Gen. Motors Corp., 2000 WL 140781, at *16 (Del. Super. Jan. 28, 2000) 

terms, scope, or effect, one party cannot recover for promissory estop-
 

o afford [Pharm-
Athene] a good faith opportunity to obtain control of ST-
into that agreement an entirely different, supplemental, promise that 
those good faith negotiations would be successful.  Ex. C, at *27.  Even 
PharmAthene understood that the parties might not reach any agreement 
on a definitive license.  Both parties expressly contemplated that possi-
bility and drafted the repayment provisions of the Bridge Loan Agree-
ment precisely to address what would happen if neither a merger nor a 
license were to come to fruition.  A47 § 1.1; A831 (Wright).  It was thus 
error for the Court of Chancery to invoke promissory estoppel in trans-
forming the LATS, whose terms neither party intended to be binding and 
which lacked essential terms, into a commitment to enter into a contract.  
Ex. C, at *27. 
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III. The Relief Ordered by the Court of  Chancery is Impermissible 

as a Matter of Law and in Any Event Is Inequitable.   

A. Question Presented:  Did the Court of Chancery 
exceed its authority by awarding a so-called equitable payment 
stream/constructive trust, a remedy wholly unavailable under New York 
law and inappropriate under Delaware law?  This issue was preserved for 
appeal.  (See A1130-32; A1132-39.) 

B. Standard of Review:  Under Delaware law, a tri-
al court de novo review.  J.S. 

Alberici Constr. Co., Inc. v. Mid-W. Conveyor Co., Inc., 750 A.2d 518, 
520 (Del. 2000) (citing Colonial Educ. Assoc. v. Bd. of Educ., 685 A.2d 
361, 363-64 (Del. 1996)).  De novo review is further appropriate because 

    
motion to dismiss.  See Sagarra Inversiones, S.L. v. Cementos Portland 

Valderrivas, S.A., 34 A.3d 1074, 1078 (Del. 2011).  Whether or not an 
equitable remedy exists or is applied using the correct standards is an 
issue of law and reviewed de novo.  Determinations of fact and applica-
tion of those facts to the correct legal standards, however, are reviewed 

Lingo v. Lingo, 3 A.3d 241, 243-44 (Del. 
2010) (quoting Schock v. Nash, 732 A.2d 217, 232 (Del. 1999)).   

C. Merits:  For breach of a duty to negotiate in 
good faith, New York law applies and limits relief to reliance damages.  
Goodstein Constr. Corp. v. City of N.Y., 604 N.E.2d 1356, 1359-61 
(N.Y. 1992).  But the Court of Chancery ignored New York law, and 
took it upon itself to determine what the parties would have agreed to 
had they conducted further negotiations and had those further negotia-
tions been successful.  Both the Bridge Loan and Merger Agreements 

all.  Ex. C, at *16.  The Court of Chancery  ignores this fact.  
Neither PharmAthene nor SIGA presented any evidence in support of the 
notion that it was more likely than not that the parties would have 
reached an agreement, or on the likely terms of any such agreement.   

The Court of Chancery nevertheless found in its post-trial     
opinion that, had negotiations continued, the parties would have reached 
a final contract providing for a $40 million upfront payment from Pharm-
Athene and a 50-50 profit-sharing arrangement.  The Court of Chancery 
accordingly imposed a so- c-

 try to 
negotiate, and ultimately imposing significant remaining details, includ-

ised a host of 
other issues.  Id. at *42.  Neither New York nor Delaware law permits 
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such a remedy. 

1. New York Law Applies and Limits Recovery to 

Reliance Damages 

The Court of Chancery wrongly held in its denial   
mo
The Court of Chancery was incorrect in ruling that under § 187 of the 
Restatement (Second) of Conflict of Laws, which governs remedies 
awarded in contract, Delaware law applies.   

Consistent with § 187, when two contracts are alleged to have 
been breached and each contract has a governing law provision designat-

ntract takes 
precedence.  Here, that is clearly the Bridge Loan Agreement.  First, the 
choice of law clause in the Bridge Loan Agreement is broader than that 
in the Merger Agreement because it provides that New York law applies 
to other agreements between the parties in addition to the Bridge Loan 
Agreement itself.  The obligation to negotiate in good faith first appears 
in the Bridge Loan Agreement, and the Bridge Loan Agreement states 

and the rights and 
obligations of the parties under this agreement and the purchase docu-
ments shall be governed by, and construed and interpreted in accordance 
with, the laws of the State of New York. A47 § 7.11 (emphasis added).  

verned 
by and construed in accordance with the law
A119 § 13.5. As the obligation to bargain in good faith first appears in 
the Bridge Loan Agreement and is merely re-incorporated into the    
Merger Agreement, the Bridge Loan Agre choice of law provi-
sion ought to control. 

Loan Agreement substantially more than it does the Merger Agreement.  
In its post-trial opinion, the Court of Chancery relied on the Merger 
Agreement only for its requirement that the parties negotiate for a license 
agreement in good faith, and further for the proposition that Pharm-
Athene expended effort in negotiating it in the expectation of receiving a 
license in ST-246.  But the Bridge Loan Agreement also contained that 
requirement, and if the Court of Chan
Pha
also true of the Bridge Loan Agreement.  Ex. C, at *22.  In addition, 

rsuant to the 
Bridge Loan Agreement (which SIGA paid back in full with interest) is a 

PharmAthene was entitled to relief under promissory estoppel.  Id. at 
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*23, *
$3 justice would not be done by treating 
PharmAthene as a bank mphasis added)).  It also provides the basis 

PharmAthene.  Id. at *43.  The Bridge Loan Agreement thus should 
control for choice of law purposes under § 187. 

For -contractual claim, § 221 of the        
Restatement (Second)  indicates that a court must apply the law of the 
state with the most significant relationship Rest. 
(Second) of Conflict of Laws § 221 & comment d (1971); Landis v. Sci. 

Mgmt., 1991 WL 19848, at *3 (Del. Ch. Feb. 15, 1991) (applying § 221).  
That is overwhelmingly New York:  

 The Bridge Loan Agreement designates New York law.  A47 § 7.11. 

 
based in Maryland.  Ex. C, at *2. 

 The critical negotiations for the various documents at issue took 
place in New York.  Ex. C, at *6.  None of the negotiations took 
place in Delaware.   

 i-
tutes the reliance that the Court of Chancery found gave rise to 
promissory estoppel) took place in New York, Maryland and other 
locations outside of Delaware.  Ex. C, at *28; A673. 

 PharmAthene performed the Bridge Loan Agreement by providing 
the funds specified (the remainder of the reliance that the Court of 
Chancery found supported promissory estoppel) in New York.  A47. 

 None of the actions of which PharmAthene complains occurred in 
Delaware.  

 The contractual basis for the attorney fee award was the Bridge Loan 
agreement which, as noted above, designates New York Law.  Ex. C, 
at *43; A47 §§ 7.5, 7.6.  

The only factors supporting the application of Delaware law are 
that the parties are incorporated here, and that the Merger Agreement  
the least important of the three documents at issue in this case  desig-
nates Delaware law.  Plainly, the balance of factors indicates that New 
York law should apply. 

Had the Court of Chancery applied New York law, as it should 
otiate 
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in good faith would be strictly limited to reliance damages.  See Good-

stein, 604 N.E.2d at 1359-61 (N.Y. 1992).  In Goodstein

highest court categor
lure to negotiate in good faith.  The court found that 

would give the injured party the benefit of 
the bargain that was not reached.  But if no agreement was reached and 
. . . it cannot even be known what agreement would have been reached, 
there i Id. at 1361 (citations 
omitted) (emphasis in original)
allow the profits that plaintiff might have made under the prospective 
[contract] as the damages for breach of the exclusive negotiating agree-
ments would be basing damages not on the exclusive negotiating agree-
ments but on the prospective terms of a nonexistent contract which the 
[defendant] was fully at liberty to reject.  It would, in effect, be trans-

Id. at 1360-61.  Because New York law applies, and because, under New 
s limited to reliance damages, the 

equitable relief that the Court of Chancery awarded is inappropriate.   

2.  

Is Foreclosed in Delaware, Too 

(a) The Court of Chancery cannot create a contract 
and order that it be specifically performed.   

Even were it the case that Delaware law should govern here, and 
it does not, relief that gives the prevailing party the entire benefit of its 
expectations for breach of an agreement to negotiate in good faith is not 
available in Delaware. 

In crafting its remedy, the Court of Chancery invented hypo-
thetical contract terms despite virtually no evidence as to what the parties 
would have agreed to, or whether they would have reached agreement at 
all.  Ex. C,  . . a 50/50 profit 

y-
ments . . . something in the range of $40 million.   
Chancery then imposed the novel re

Pharm-Athene could have expected to receive had the parties completed 
their negotiatio
fictional contract. 

to reach agreement.  Colvocoresses v. W.S. Wasserman Co., 28 A.2d 
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588, 589 (Del. Ch. 1942), cited in Great-W. Investors v. Thomas H. Lee 

Partners, 2011 WL 284992, at *13 n.79 (Del. Ch. Jan. 14, 2011).  Even 
where reformation of a contract is sought, the court will not create a new 
contract for the parties; it may modify a written instrument only to     

Bryant v. Way, 2012 WL 
1415529, at *12 (Del. Super. Apr. 17, 2012) (citing In re Will of McCall, 
398 A.2d 1210, 1215 (Del. Ch. 1978)) q. Jur. (2d Ed.) 
§ 2097.  And a court has no authority to substantially change the terms of 
a contract negotiated between the parties, even when the change desired 

In re Appraisal of 

Enstar Corp., 604 A.2d 404, 414-15 (Del. 1992) (overturning Court of 
ecision reforming a contract to make equitable concession 

based on unilateral mistake that otherwise would have led to rescission 
of contract).   

But that is exactly what the Court of Chancery did here.  Disre-
garding the clear prohibition against making its own contract, the Court 
of Chancery invented terms that the parties never proposed or even    
considered.  Ex. C, at *38.  Specifically, the Court of Chancery found 

 
fact that PharmAthene repeatedly disavowed any indication that it was 
prepared to engage meaningfully with SIGA in negotiations.  Compare 

id. with id. at  . 
that we were prepared to accept a 50-50 proposal or any other proposal 

  
No -50 profit split only if the license 
fee and milestones of the LATS remained static.  A602.   

The Court of Chancery also found that, had they completed their 

milestone payments . . . something in the range of $40  Id. at 
*38.  For this point, the Court of Chancery cites an internal document 
prepared by SI -controller, Ayelet Dugary, in October 2006, in 
which she calculated that t and future expenses in developing 
ST-246 would total $39.66 million, and stated that this -
front license fee of $40  Id. at *40-41 (discussing A677).  It 
was conjecture on the part of the Court of Chancery to infer that Dugary, 
who did not testify at trial, intended to encompass all payments from 
PharmAthene, including upfront, milestone, and all non-royalty pay-
ments in the LATS.  Id.  The only other piece of evidence the Court of 
Chancery cites is trial testimony that SIGA supposedly told Pharm-
Athene at the November 
upfront license fees in the range of $40-45 Id. at *38 n.229 
(referring to A771 (Fasman)).  In fact, Steven     
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Fasman, really want to engage . . . in a 
term by term discussion. . . .  But I  I did say in response that I could 
see, given the changed circumstances, an up-front payment of $40-
45 million or more as part of a  an  up-front payment A771 (emphasis 
added).  Nor is there any evidence that PharmAthene ever considered 
agreeing to an upfront payment in the range of $40-45 million, or that 
PharmAthene had the ability to pay that amount.  To the contrary, the 
merger had recently terminated in part because PharmAthene had failed 
to raise the lesser amount of $25 million.  In fact, the only evidence, 
spelled out in a let , which the 
Court of Chancery ignored, was that PharmAthene would not agree to 
any change in the upfront payments.  A602.9   

Finally, there is no evidence that either PharmAthene or SIGA 
would have accepted the combination of a $40 million payment and a 50-
50 profit split, or that the parties would have reached agreement on all of 
the other essential terms missing from the LATS.  Indeed, the Court of 
Chancery had to decide thirty issues arising just from the definition of 

. 

It is well settled that Delaware law forbids the award of specula-
tive damages. Greetham v. Sogima L-A Manager, LLC, 2008 WL 

. . quoting Ryan v. , 709 
A.2d 682, 699 (Del. Ch. 1996)).  Where, as here, there is insufficient  
evidence to support damages, the law forbids a court to create a contract 
without any evidentiary basis in order to award damages. CertainTeed 

Corp. v. Celotex Corp., 2005 WL 217032, at *14 (Del. Ch. Jan. 24, 
neral, prevents the enforcement of the 

term sheet as a contract if it is subject to future negotiations because it is, 
See also Cochran v. Nagle, 

1995 WL 819054, at *4 
constructive trust over one half of the authorized common stock of [the 
company] on some speculative hindsight that . . 
would be to declare the individual parties should have joined together in 

 Here, the parties knew it 

                                                 
9  At trial, Eric Richman, the President and CEO of PharmAthene, testi-
fied only that at the November 6, 2006 meeting between the parties, he 

 million [was] thrown out.  [PharmAthene re-
ably, the 

May 31, 2012 Final Order and Judgment relieves PharmAthene of any 
obligation to make any upfront payment, even of the amount that the 
Court of Chancery found PharmAthene would have agreed to make. 
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was a possibility that they would never reach agreement on a collabora-
tion.  See A831 (Wright).  The conclusion that SIGA and PharmAthene 
would have come to any final agreement is thus speculative as a matter 
of law.  It was another layer of impermissible speculation for the Court 
of Chancery to hypothesize what the expectations of the parties were, 
and then to invent a contract for the parties memorializing the Court of 

 

For the same reasons a court may not award money damages 
it is a fundamental principle of equity 

that the remedy of specific performance will only be granted as to an 
agreement which is clear and definite and as to which there is no need to 
ask the court to supply essential terms. Liquor Exch., Inc. v. Tsaganos, 
2004 WL 2694912, at *2 (Del. Ch. Nov. 16, 2004) (quoting Weston 

Invs., Inc. v. Domtar Indus., Inc., 2002 WL 31011141, at *6 (Del. Super. 
Sept. 4, 2012))
equivalent to specific performance of a non-negotiated, entirely invented 
agreement as to which the Court of Chancery provided all essential 
terms.  See Ex. C, at *38-42; Ex. E competing 

     
Delaware law has long forbidden a court to create and then specifically 
enforce its own contract r-
mance] if the contract terms are unclear and indefinite  there must be no 
need for the Court to supply meaning to essential elements of the con-

Mehiel v. Solo Cup Co., 2005 WL 5750634, at *7 (Del. Ch. 
May 13, 2005).   

Yet, again, that is exactly what the Court of Chancery did here.  
The Court of Chancery effectively invented for the parties a contract that 
eliminated any requirement that PharmAthene provide upfront, milestone 
or royalty payments or any other assistance in the development or mar-
keting of ST-246, and then additionally granted PharmAthene a royalty-

receive a windfall of a 50% share of profits after ST-246 has achieved 

flawed approximation of the upfront payment that the Court of Chancery 

contract for the parties, the Court of Chancery then ordered them to   
-trial 

opinion setting out this contract, and its decision on motion for reconsid-
era

the calculation of the $40 million setoff, the definition of research and 
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develop
the subject of this litigation.  2012 WL 214600, at *1-3.  In ruling on  
these disagreements, the Court of Chancery wrote even more terms into 
the contract it had invented on its own, and guaranteed its continued   
in See Ex. C -
letter principles caution courts to avoid . . . an ongoing and onerous su-
perviso Ryan v. Ocean Twelve, Inc., 316 A.2d 573, 575 (Del. 
Ch. 197     
apparent complexities of the situation and the disparity, duration, and 
nature of the work to be performed . . . [e]ffective enforcement by the 
Court . . . would be impractical, and, no doubt, improbable. Prestancia 

Mgmt. Grp., Inc. v. Va. Heritage Found., II LLC, 2005 WL 1364616, at 
*4 (Del. Ch. May 27, 2005) (same). 

, 
even though it is as sweeping as specific performance, the Court of 
Chancery failed to apply the heightened evidentiary threshold for specif-
ic performance.  See, e.g., , 789 A.2d 14, 

c actions 
edy is not typical 
ncery found only 

likely would have reached agreement on a transaction 
generally in accordance with the LATS. Ex. C, at *38 (emphasis     

  
structure probably would not have changed had the parties negotiated in 

, because projections had increased by three-fold due 
to ST-      
increase the aggregate amount of payments to SIGA by a corresponding 
multi Ex. D, at *4, *5.  

For all of these reasons, not surprisingly, courts in other jurisdic-
tions are almost uniformly hostile to expectation damages for a breach of 
the obligation to negotiate in good faith  they are simply far too specu-
lative.  Many jurisdictions refuse to enforce obligations to negotiate in 
good faith at all, including Florida (Dep t of Corr. v. C&W Food Serv., 

Inc., 765 So. 2d 728, 729-30 (Fla. Dist. Ct. App. 2000)); Georgia (Miami 

Heights LT, LLC v. Home Depot U.S.A., Inc., 643 S.E.2d 1, 3 (Ga. Ct. 
App. 2007)); Idaho (Spokane Structures, Inc. v. Equitable Inv., LLC, 226 
P.3d 1263, 1268 (Idaho 2010)); Indiana (Izynski v. Chi. Title Ins. Co., 
963 N.E.2d 592, 598-99 (Ind. Ct. App. 2012)); Maryland (Paramount 

Brokers, Inc. v. Digital River, Inc., 126 F. Supp. 2d 939, 949 (D. Md. 
2000)); Michigan (Ford Motor Co. v. Kahne, 379 F. Supp. 2d 857, 869 
(E.D. Mich. 2005)); Minnesota (Lindgren v. Clearwater Nat  Corp., 517 
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N.W.2d 574, 574 (Minn. 1994)); Mississippi ( v. 
City of Biloxi, 810 So. 2d 589, 594 (Miss. 2002)); Missouri (Smith v. 
Hammons, 63 S.W.3d 320 (Mo. Ct. App. 2011)); Montana (Holter 

, Inc. v. Thurston, 207 P.3d 334, 338 
(Mont. 2009)); Nebraska (168th & Dodge, LP v. Rave Reviews Cinemas, 

LLC, 501 F.3d 945, 950-51 (8th Cir. 2007)); Nevada (City of Reno v. 
Silver State Flying Serv., Inc., 438 P.2d 257, 261 (Nev. 1968)); North 
Dakota (Stout v. Fisher Indus., Inc., 603 N.W.2d 52, 56 (N.D. 1999)); 
Ohio (Westwinds Dev. Corp. v. Outcalt, 2009 WL 1741978, at *5 (Ohio 
Ct. App. June 19, 2009)); South Dakota (LaMore Rest. Grp., LLC v. 
Akers, 748 N.W.2d 756, 761 (S.D. 2008)); Tennessee (S. Style Shops, 

Inc. v. Mann, 4 S.W.2d 959, 960 (Tenn. 1928)); Texas (Southern v. 
Goetting, 353 S.W.3d 295, 300 (Tex. App. 2011)); Virginia (Va. Power 

Energy Marketing, Inc. v. EQT Energy, LLC, 2012 WL 2905110, at *4 
(E.D. Va. July 16, 2012)); West Virginia (Ridgeway Coal Co. Inc. v. 
FMC Corp., 616 F. Supp. 404, 408 (S.D. W. Va. 1985)); Wisconsin 
(Hellenbrand v. Goodman, 667 N.W.2d 377, ¶ 40 (Table) (Wis. 2003)); 
and the District of Columbia (NRDC v. EPA, 464 F.3d 1, 9-10 (D.C. Cir. 
2006)).   

Others jurisdictions limit damages for such claims strictly to the 
, including Alaska (Valdez Fisheries Dev. 

v. Alyeska Pipeline Serv. Co., 45 P.3d 657, 667 (Alaska 
2002)); Arizona (Narramore v. HSBC Bank USA, N.A., 2010 WL 
2732815, at *4-5 (D. Ariz. July 7, 2010)); California (Copeland v. 
Baskin Robbins U.S.A., 117 Cal. Rptr. 2d 875, 883-84 (Ct. App. 2002)); 
Illinois (Sierra Club v. Franklin Cty. Power of Ill., LLC, 546 F.3d 918, 
933-34 (7th Cir. 2008)); Massachusetts (Dixon v. Wells Fargo Bank, 

N.A., 798 F. Supp. 2d 336, 349 (D. Mass. 2011)); New York (Goodstein, 
604 N.E.2d 1356); Pennsylvania (B&P Holdings I, LLC v. Grand Sasso, 

Inc., 114 F. App x 461, 466 (3d Cir. 2004)); and Puerto Rico (Shelley v. 
Trafalgar House Pub. Ltd. Co., 977 F. Supp. 95, 100 (D. P. R. 1997)). 
 

There is no authority for the notion that something more than   
reliance damages should be available here.  As shown above, there is no 
evidence, let alone evidence that is clear and convincing, that the parties 
would have reached an agreement, or on what terms that agreement 
would have been reached.  Nor is there any contention that PharmAthene 
substantially performed under the LATS  it made no upfront or royalty 
payment to SIGA, and the Court of Chancery found that PharmAthene 
had not proven the value of any help it supplied to SIGA and that the 
economic cost p de minimis.   
Ex. C, at *35.  The remedy the Court of Chancery awarded is contrary to 
Delaware law and the weight of precedent in other states.   
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(b) Greka does not lead to a different result. 

The Court of Chancery relied heavily on the decision in RGC  

International Investors, LDC v. Greka in deciding its award, but nothing 
in Greka   2001 WL 
984689 (Del. Ch. Aug. 22, 2001).  Greka arose when an acquirer in a 
merger transaction bargained for the preferred stockholder of the target 
company to relinquish certain rights in exchange for post-merger     
payment.  Although the acquirer and the holder of the preferred stock 
had agreed on the amount of the post-merger payment, the final docu-
mentation of 
cash payment was not completed before the merger closed.  The pre-
ferred stockholder forbore from exercising its rights, relying on the 
promise that the parties would negotiate a final agreement after closing.  
Having  already received the benefit of this bargain, the acquirer  refused 
to  perform after closing.  The court awarded a remedy that it described 

interest -merger pay-
ment.  Greka, 2001 WL 984689, at *14-16.  

Critically, in Greka, the parties had already agreed upon the    
essential terms of their deal.  

what Greka agreed to give RGC in the written 
Term Sheet . . ., exactly when Greka should have given it, and at the rate 
. .  and quotation 
marks omitted).  The Court was thus not required to speculate as to what 
the parties would have agreed to, as it did here.  In addition, in Greka, 
the defendant already had received the full consideration under the 
agreement.  Ramone v. Lang, 2006 WL 905347, at *17 n.90 (Del. Ch. 
Apr. 3, 2006) (explaining holding of Greka).  The damage award in  
Greka Greka 

plaintiffs had already lost the full value of their rights under their shares.  
Thus, the expectations of the plaintiffs, or the cash value of those rights, 
and the value of the rights already relinquished in reliance on the intend-
ed bar st measure of what 
RGC gave up (i.e., its lost reliance interest) is the price that these two 
aggressive adversaries put on it after arms- Greka, 
2001 WL 984689, at *16.10   

In this case, by stark contrast, PharmAthene never performed 

                                                 
10  See also Titan Inv. Fund II, L.P. v. Freedom Mortg. Corp., 2012 WL 
1415461, at *10-11 (Del. Super. Mar. 27, 2012) (finding breach of obli-
gation to negotiate in good faith, but essentially limiting recovery to   
reliance damages). 
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any of the terms of the LATS.  Supra pp. 6-7.  Pursuant to the LATS, 
PharmAthene was to provide funds for research and development at   
SIGA, as well as an upfront licensing payment of $2 million, plus         
$4 million in additional fixed payments and further milestone payments.  
A2.  None of this occurred, yet, as explained above, the remedy the 
Court of Chancery invented with no evidentiary basis awards          
PharmAthene a windfall of nearly half of the value of ST-246 in         
exchange for no upfront cost, no risk and no effort.  In addition, unlike 
the plaintiffs in Greka, PharmAthene bears no risk of loss because SIGA 
has already repaid the Bridge Loan in full with interest.  A832 (Wright).  
The undisputed evidence demonstrates the meager efforts PharmAthene 
made cost it approximately $205,000.  A590.  The relief  half of the 
profits on potentially billions of dollars of sales  is thus completely dis-
proportionate to any effort or cost expended by PharmAthene.  As the 

the same token, are 
there huge equi t really.  PharmAthene 
put a couple million dollars up for this thing and they did it in the form of 
a loan.  So they had to go out and actually raise the money.  Well, big 
deal . . . . A834).     

3. The Law of Constructive Trust Does Not Permit a 

Court to Ignore the Prohibition Against Speculative 

Damages and Award an Equitable Remedy on a 

Purely Legal Claim 

As discussed above, promissory estoppel is not available because 
of the existence here of fully integrated contracts.  Left with only a legal 
claim for breach of contract, the broad equitable relief awarded by the 
Court of Chancery is inappropriate.  See, e.g., Richard Paul, Inc. v.    
Union Improvement Co., 91 A.2d 49, 54 (Del. 1952) (court of equity 

And, as discussed above, expectation damages are entirely speculative, 
and PharmAthene has not demonstrated entitlement to such remedy.  

The Court of Chancery attempted to side-step these obvious 
limitations on its remedial powers by invoking ibility 
[in] depart[ing
creating the novel remedy of a constructive trust/equitable payment 
stream.  Ex. D, at *3.  But it is well settled that equitable relief is not 
available where there is adequate relief to be had at law.  Kennett v. Car-

lyle Johnson Mach. Co., 2002 WL 1358755 (Del. Ch. June 17, 2012); see 

also Mass. Mut. Life Ins. Co. v.   

London, 2010 WL 3724745 (Del. Ch. Sept. 24, 2010) (no equitable juris-
diction where adequate remedy is available at law).  
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If PharmAthene were to prevail on its claim for breach of the ob-
ligation to negotiate in good faith, it has an adequate remedy at law in the 
form of reliance de minimis

as the Court of Chancery found, in comparison to the anticipated profita-
bility of ST-246 (Ex. C, at *35), is not a basis for awarding equitable re-
lief on a purely legal claim.  See, e.g., Prestancia Mgmt. Grp., 2005 WL 
1364616, at *6 (declining to award equitable relief on a legal claim 
where equitable prerequisites not met, even where recovery would have 
been far larger had equitable remedy been awarded). 

Nor is the remedy imposed here even actually a constructive 
trust.  A constructive trust is imposed by the Court of Chancery to  

title to property to hold such property in trust for the rightful owner and 
Donald J. Wolfe, Jr. & Michael A. Pittenger,   

Corporate and Commercial Practice in the Delaware Court of Chancery 
§ 12.07[b] (2012).  There is no question that SIGA has rightful title to 
ST-246 and the supporting patents.  It was never contemplated that title 
to ST-246 would pass to PharmAthene; at most, PharmAthene would 
have acquired licensing rights to ST-246.  Similarly, even a theoretical 
right to royalties on future sales that might have inured to PharmAthene 
if a deal actually had been reached is not a property right that can be  
enforced through a constructive trust.   

Further, a constructive trust is appropriate only where the        

fraudulent, unfair o Hogg v. Walker, 622 
A.2d 648, 652 (Del. 1993); Greenly v. Greenly, 49 A.2d 126, 129 (Del. 
Ch. 

.  There has been no finding of fraudulent, unfair, or uncon-
scionable conduct that could support imposition of a constructive trust.  
Even on the facts as the Court of Chancery found them, SIGA did no 
more than advance an opening negotiating position consistent with its 
interests, and it expended considerable effort in creating the 102-page 
Draft LLC Agreement as an opening position in negotiations once the 

s initial overture,  Pharm-
Athene indicated that it was open to different payment structures, but 
then refused to negotiate terms and instead filed suit, prior to the  expira-
tion of the 90-day exclusive negotiating period.11   

                                                 
11  In addition, a constructive trust typically is imposed to remedy the 
violation of a fiduciary relationship.  See Prestancia Mgmt. Grp., 2005 
WL 1364616, at *6.  But here there is no fiduciary relationship  to the 
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Perhaps most importantly, the relief awarded here provides an 
unfair windfall to PharmAthene.  Its terms are inequitable because they 
reward PharmAthene with a 50% share of profits from the sale of ST-246 
while eliminating any upfront contribution, or the responsibility and risk 
of shepherding a drug candidate through the development cycle, and thus 
any risk to PharmAthene that the drug will not be profitable.   

Finally, the remedy here is further inappropriate because it       
 Court of 

a-
only in 

patent infringement cases.  Ex. B, at *13.  

4. Reliance Damages Are 

the Only Available Remedy 

As set forth in Part I, supra, SIGA did not breach its contractual 
obligation to negotiate in good faith.  Nor could PharmAthene claim a 
right to promissory estoppel, as set forth in Part II, supra.  Nevertheless, 
should this Court disagree, for the reasons stated above, the only appro-
priate measure of damages is under a reliance damage theory.  Good-

stein, 604 N.E.2d at 1362 (limiting plaintiff to reliance damages because, 

awarding plaintiff lost profits based on the [expectation interest] would 
be . . . Ramone, 2006 WL 905347.   

Reliance damages in this case are calculated as the value to    
SIGA of the operational support provided by PharmAthene, measured by 
the cost of the services provided or, in the case of a conscious wrong-
doer, by the value of those services to the receiving party.  Ex. C, at *29 
(citing Restatement (Third) of Restitution and Unjust Enrichment 
§ 49(3), §51(4) (2011)).  At trial, SIGA introduced evidence that those 
services cost no more than $205,000, including analytical services paid 
for by PharmAthene for a period of one year, and the hiring of the direc-

A590.  PharmAthene 
proffered no evidence to rebut this determination of reliance damages.  
The Court of Chancery accepted the uncontested trial testimony of     
SI

Ex. C, at *29.12  Moreover, as the 

                                                                                                             
contrary, the parties are sophisticated companies that ne
length. 

12  To the extent PharmAthene claims SIGA was unjustly enriched by 
 alleged assistance to SIGA under the Bridge Loan 
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Court of Chancery itself noted in       
enrichment claim, no causal relationship was ever established at trial  
between any assistance PharmAthene provided to SIGA and any increase 
in the value of ST-246.  Ex. C, at *29.  Without that connection, confer-
ring half of ST- wildly excessive.  Thus, 
SIGA respectfully requests that, if this Court determines PharmAthene is 
entitled to damages, those damages be limited to the uncontested amount 
identified above.  

                                                                                                             
Agreement, no damages are available because that fully integrated     
con Ex. C, 
at *28.  To the extent the Court of Chancery based damages on its find-

ntrol the patent 
and its development, marketing, and related patents and materials, that is 
impermissible, and logically faulty.  First, the Court of Chancery  cor-

Pharm-Athene failed to show the extent of any enrichment.  Id., at *28-
 which the Court of   

Chancery cites as a basis for imposing an equitable lien  is not unjust.  
To the contrary, it was a possible result expressly contemplated and   
taken into account by the parties, i.e., that negotiations could fail and 
SIGA would control the drug.   
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IV. PharmAthene Is Not Entitled to Attorneys  Fees or Costs 

A. Question Presented:  Did the Court of Chancery 
err in awarding PharmAthene its attorneys , expenses, and expert 
witness costs?  This issue was preserved for appeal.  (See A1111-1116.) 

B. Standard of Review
ordinarily reviewed for abuse of discretion.  Mahani v. EDIX Media 

Grp., Inc., 935 A.2d 242, 245 (Del. 2007); Kaung v. , 884 
A.2d 500, 506 (Del. 2005).  T    
principles in making its fee determination, however, is subject to de novo 

review.  See Kaung, 884 A.2d at 508; Alaska Elec. Pension Fund v. 
Brown, 941 A.2d 1011, 1015 (Del. 2007).   

C. Merits:  The Court of Chancery erroneously 
awarded PharmAthene one-third of its attorney  fees and expert witness 
expenses based on a fee-shifting provision in the Bridge Loan Agreement 

bad faith exception to the American Rule.  To the extent the Court finds 
that SIGA did not breach its obligation to negotiate in good faith is over-

rturned.   

It should also be overturned because there is no basis for the 
p-

tion.  Shifting fees may be warranted by -litigation 
h-

Ex. C, at *43 (quoting Arbitrium 

(Cayman Is.) Handels AG v. Johnston, 705 A.2d 225, 231 (Del. Ch. 
1997)).  The Court of Chancery found that SIG e

insist[ing] . . . [that the upfront, deferred, and milestone payments] 
be increased to an astronomical $335 
payments also be increased.  Id. at *44 (emphasis added).  SIGA did no 
such thing.  The uncontroverted evidence shows that SIGA did no more 
than propose, as an opening position, terms that differed from the LATS.  
There is no trace of fraud, egregious conduct, or overreaching.  Accord-
ingly, to the extent it relies on the bad faith exception, the Court of 

eversed.  

Finally, to the extent the Court finds that PharmAthene is limited 
to reliance damages, PharmAthene should not be permitted to recover for 
fees and expenses in the amount of approximately $2.4 million when the 

rm-
Athene incurred an excessive amount in fees and expenses because it 
hoped for a windfall decision, which it received.  It should not be       
rewarded for such profligacy.   
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Conclusion 

For the foregoing reasons, the Final Order and Judgment of the 
Court of Chancery should be reversed in relevant part and judgment   
entered .   

Respectfully submitted,  
 
 

 
 
 
 
Of Counsel: 
PAUL, WEISS, RIFKIND, 
    WHARTON & GARRISON LLP 
Walter Rieman 
Jaren Elizabeth Janghorbani 
1285 Avenue of the Americas 
New York, NY  10019-6064 
(212) 373-3000 

PAUL, WEISS, RIFKIND, 
     WHARTON & GARRISON LLP 

By:/s/ Stephen P. Lamb     
Stephen P. Lamb (DE Bar #2053) 
Meghan M. Dougherty (DE Bar #4787) 
Laura C. Bower (DE Bar #5562) 
500 Delaware Avenue, Suite 200 
Wilmington, DE  19899-0032 
(302) 655-4410 

 

 
 
 
 
Of Counsel: 
KRAMER LEVIN NAFTALIS 
     & FRANKEL LLP 
Harold P. Weinberger 
Jennifer L. Rochon 
Seth F. Schinfeld 
1177 Avenue of the Americas 
New York, NY  10036 
(212) 715-9100 

BOUCHARD MARGULES & 
     FRIEDLANDER, P.A. 

By: /s/ Andre G. Bouchard    
Andre G. Bouchard (DE Bar #2504) 
222 Delaware Avenue, Suite 1400 
Wilmington, DE  19801 
(302) 573-3500 

 

Attorneys for Defendant Below, Appellant 

 
Dated: August 2, 2012 
 



EXHIBIT A

Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



Exhibit A



EXHIBIT B

Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



Exhibit B



EXHIBIT C

Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



Exhibit C



EXHIBIT D

Exhibit D



Exhibit D



Exhibit D



Exhibit D



Exhibit D



Exhibit D



Exhibit D



Exhibit D



Exhibit D



Exhibit D



Exhibit D



EXHIBIT E

Exhibit E



Exhibit E



Exhibit E



Exhibit E



Exhibit E



Exhibit E



Exhibit E



Exhibit E



EXHIBIT F

Exhibit F



Exhibit F



Exhibit F



Exhibit F



Exhibit F



Exhibit F



Exhibit F



Exhibit F



Exhibit F


