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STATE’S ANSWERING SUPPLEMENTAL. MEMORANDUM

On January 10 and 16, 2013, the Court directed the parties to
file supplemental memoranda addressing “the Superior Court’s ruling on
Holmes’ motion for appointment of counsel in light of the United
States Supreme Court’s decision in Martinez v. Ryan, 132 S. Ct. 1309
(2012) .” Holmes, through counsel, has submitted an opening
supplemental memorandum; this is the State’s response.

In October 2009, Superior Court held a four-day jury trial, after
which the jury found Holmes guilty of carjacking first degree, five
counts of possession of a firearm during the commission of a felony,
two counts of robbery first degree, burglary first degree, attempted
robbery first degree, and possession of a deadly weapon by a person
prohibited. Superior Court sentenced Holmes to an aggregate of 42
years at level V incarceration, suspended after serving 37 years.

This Court, sitting en banc, affirmed Holmes’ convictions and sentence

in December 2010.°}

! Holmes v. State, 2010 WL 5043910 (Del. Dec. 9, 2010).



In October 2011, Holmes moved for postconviction relief under
Criminal Rule 61. Holmes’ postconviction motion was referred to a
Superior Court Commissioner for consideration of the claims.? After
receiving defense counsel’s affidavit addressing Holmes’ ineffective
assistance of counsel claims, the State’s response, and Holmes’
responses, the Commissioner recommended Superior Court deny relief.
As to Holmes’ motion for appointment of counsel for postconviction
litigation, the Commissioner, exercised his discretion and denied the
motion, specifically finding that “Defendant has demonstrated the
ability to effectively represent his concerns in his motion; the Court
found his arguments coherent, but not compelling.”?

Holmes filed objections to the Commissioner’s Report and
Recommendation. Holmes’ did not reassert his request for counsel or
object to the Commissioner’s denial of his motion for appointment of
counsel.? After de novo review, Superior Court in June 2012 adopted,
in a 17-page order, the Commissioner’s Report and Recommendation and
denied relief.” Holmes timely docketed an appeal from the Superior
Court’s decision. Holmes filed opening and reply briefs in this
appeal. Holmes did not request appointment of counsel on appeal or
challenge the lower court’s denial of his request for appointment of

counsel in either pleading. This Court appointed Holmes counsel to

2 See Del. Code Ann. tit. 10, § 512(b) (1)b; Super. Ct. Crim. R.
61 (a) (5).

 Comm’r’s Report at 23 (attach. Ex. B to Holmes’ Supp. Mem.).

‘ See “Defendant’s Reply to State’s Response/Commissioner’s Report

and[d] Recommendations” (attach. Ex. A).

> See generally Order (attach. Ex. B to Holmes’ Supp. Mem.).
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address the Superior Court’s denial of Holmes’ motion in 1light of
Martinez. Because Martinez does not mandate the appointment of
counsel 1in state ©postconviction proceedings, and Dbecause Holmes
demonstrated his ability to raise and argue his claims of ineffective
assistance of trial counsel, Superior Court acted well within its
discretion in denying Holmes’ motion for appointment of counsel.

In March 2012, the United States Supreme Court in Martinez v.
Ryan, held that if “a State requires a prisoner to raise an
ineffective-assistance-of-trial-counsel claim in a collateral
proceeding, a prisoner may establish cause for a default of an
ineffective-assistance claim ...” when (1) “the state courts did not
appoint counsel in the initial-review collateral proceeding” or (2)
“appointed counsel in the initial-review collateral proceeding, where
the claim should have been raised, was ineffective” pursuant to
Strickland.® In such instances, the prisoner “must also demonstrate
that the underlying ineffective-assistance-of-trial-counsel claim is a
substantial one, which is to say that the prisoner must demonstrate

that the claim has some merit.”’ Thus, the Martinez Court articulated

®Martinez v. Ryan, 132 S. Ct. 1309, 1318 (2012); Strickland v.
Washington, 688 U.S. 669 (1984).

" Martinez, 132 S. Ct. at 1318; see also Jones V. Pennsylvania Bd. of
Probation and Parole, 2012 WL 3024969, at *3 (3d Cir. July 25, 2012)
(“With respect to what constitutes a “substantial” claim, the Court
suggested, by citing Miller-El1 v. Cockrell, 537 U.S. 322 ... (2003)
(describing standards for certificates of appealability to issue),
that courts should apply the standard for issuance of certificates of

appealability.”).



a narrow exception to procedural default provisions in federal habeas
review of state court decisions.®

Federal habeas review 1is designed to ensure that state courts
deciding federal <constitutional claims in c¢riminal cases do not
unreasonably apply well established federal precedent as set forth by
the United States Supreme Court. Federal habeas rules require state
petitioners to raise their federal constitutional claims in the state
courts in the first instance. If petitioners fail to properly follow
state court procedures in raising those claims, or fail to raise them
in state court at all, then procedural default rules apply to those
claims in federal habeas review. Those procedural default rules
preclude the federal courts from reviewing a federal claim, such as
ineffective assistance of trial counsel, when the petitioner did not
present the claim to the state’s highest court in such a manner that
the state court could rule on the merits of the claim. If the
petitioner presented the claim and the state court failed to decide
the claim, then the federal court can address the claim de novo. The
Martinez Court held that in states where an offender is precluded from
raising a claim of ineffective assistance of trial counsel on direct
appeal, and his substantial claim is denied on procedural grounds in
postconviction proceedings, that the federal courts cannot find the
claim of ineffective assistance of trial counsel to be procedurally
defaulted (and thus may rule on the merits of the claim) unless the

offender had been represented by competent counsel in that initial-

8 See, e.qg., Jones, 2012 WL 3024969, at *3 (“Thus, the Court created a
narrow exception to the rule set forth in Coleman v. Thompson, 501

U.5. [722,]1 753-54 [(1991)]").



review postconviction proceeding. The Martinez Court specifically
declined to decide whether an offender has a constitutional right to
counsel in initial-review collateral proceedings under these
circumstances.’ Thus, Martinez only applies to claims of ineffective
assistance of trial counsel (not appellate counsel) that have not been
decided on the merits in state court. That is not the case here.
Superior Court Criminal Rule 61 (e) permits the court to appoint
counsel for an indigent movant only in the exercise of discretion and
for good cause shown. This Court has consistently held that there is
no constitutional right to counsel in a postconviction proceeding.??
Courts in other jurisdictions have also found no constitutional right
to counsel in state collateral proceedings post-Martinez.!! Most
states make some provision for the appointment of counsel for

indigents in initial-review collateral proceedings either by rule or

® 132 s. Ct. at 1315. See also id. at 1326 (Scalia, J., dissenting)
(noting that the reframing of the issue “avoid[ed] the Court’s need to
confront the established rule that there is no right to counsel in
collateral proceedings”).

Y E.g., Watson v. State, 2009 WL 2006883, at *2 (Del. July 13, 2009);
Cropper v. State, 2001 WL 1636542, at *1 (Del. Dec. 10, 2001)
(“[Tlhere is no right to court-appointed counsel in postconviction
proceedings.”); Garnett v. State, 1998 WL 184489, *2 (Del. Apr. 9,
1998) (quoting Pennsylvania v. Finley, 481 U.S. 551, 555 (1987));
Floyd v. State, 1992 WL 183086, at *1 (Del. July 13, 1992). See also
State v. Zebroski, 2009 WL 807476, at *2 (Del. Super. Ct. Mar. 19,
2009), aff’d 2011 WL 1900445 (Del. May 16, 2011).

" E.g., In re Sepulvado, _ F.3d _, 2013 WL 462078, at *3 & n.6 (5th
Cir. Feb. 7, 2013) (citing Shamburger v. Cockrell, 34 F. RApp’x 962
(5th Cir. 2002)); Sanchez v. Montana, 285 P.3d 540, 544 (Mont. 2012)
(declining to decide whether state constituticnal right to counsel

exists).



statute.’ Many, like Delaware, make that appointment discretionary.?®?
The State has discovered only one jurisdiction, Alaska, that has found
a state constitutional right to counsel in an initial-review
collateral proceeding.!! The Alaska court based its holding on its
interpretation of the state constitution’s due process clause.!®> In so
doing, the Alaska court held that prisoners are then entitled to a
second postconviction proceeding to challenge the effectiveness of the
original postconviction counsel, while declining to decide whether
counsel was mandated for that successive postconviction proceeding.?®
But Delaware’s due process clause has “substantially the same meaning

as the due process clause contained in its federal counterpart.”!’

= E.g., Alaska Stat. 18.85.100(c) (2010); Ariz. Rule Crim. Proc.

32.4(c) (2) (2011); Conn. Gen. Stat. § 51-296(a) (2011); Me. Rev. Stat.
tit. 15, § 2129 (2012) & Me. Rules Crim. Proc. 69, 70(c) (2010); N.C.
Gen. Stat. Ann. § 7A-451(a) (2) (2009); N.J. Ct. Rule 3:22-6(b) (2012);
Or. Rev. Stat. § 138.590 (2011); Pa. R. Crim. P. 904 (2012); R.I. Gen.
Laws 1956 § 10-9.1-5 (2011); Tenn. Code Ann. § 8-14-205 (2011); Vt.
Stat. Ann. tit 13, § 5232(2) (2012).

= E.g., Ark. Rule Crim. Proc. 37.3(b) (2011); Colo. Rule Crim. Proc.
35(b) (2011); Indiana Rule Post-Conviction Remedies Proc. 1, § 9(a)
(rev. 2011); Kan. Stat. Ann. § 22-4506 (2007); N.M. Dist. Ct. Rule
Crim. Proc. 5-802 (2011); Nev. Rev. Stat. § 34.750 (2011); S.D.
Codified Laws § 21-27-4 (rev. 2012); W. Va. Post-Conviction Habeas
Corpus, R. 6 (2012); Hust v. State, 214 P.3d 668, 669-670 (Idaho
2009); Hardin v. Arkansas, 86 S.W.3d 384, 385 (Ark. 2002) (per
curiam),; Jensen v. State, 688 N.wWw.2d 374, 378 (N.D. 2004); wu v.
United States, 798 A.2d 1083, 1089 (D.C. 2002); Kostal v. People, 447
P.2d 536 (Colo. 1968).

Y See Grinols v. State, 74 P.3d 889 (Alaska 2003).
15 1d.

6 1d. at 896.

17 Sheehan v. Oblates of St. Francis de Sales, 15 A.3d 1247, 1258-59
(Del. 2011).



“Delaware constitutional due process 1is coextensive with federal due

process.”'® The United States Supreme Court has never found a due

9

process right to counsel in postconviction proceedings,'® and there is

no need for this Court to find one now. Because Superior Court
Criminal Rule 61 provides the court with the ability to appoint
counsel for good cause shown, there is no need to look further.

Holmes presented his claims of ineffective assistance of trial
counsel in a 93-page motion for postconviction relief. His trial
counsel addressed those claims in an affidavit. Holmes responded to
both his prior counsel’s affidavit and the State’s response to his
motion. Superior Court, however, found Holmes’ claims regarding his
trial attorney to be without merit - in other words, not substantial.
Had the court determined that the claims might have some merit, the
court would then have had “good cause” to appoint counsel. That was
not the case. Holmes was able to explain and argue his claims of
ineffective assistance of counsel supported by legal authority and
cites to the record, and thus the court did not have “good cause” to
appoint counsel. There 1s nothing in this record to indicate that
Holmes would have been granted any relief if he had been appointed
counsel to assist in his postconviction proceedings.

Martinez recognizes that there may be times that a constitutional

claim of ineffective assistance of trial counsel may, because of state

' 1d. at 1259 (citing Blinder, Robinson & Co., Inc. v. Bruton, 552
A.2d 466, 472 (Del.1989)).

19 See Pennsylvania v. Finley, 481 U.S. 551, 555-56 (1987) (no federal
right to counsel 1in postconviction relief proceedings); Coleman v.
Thompson, 501 U.S. 722, 752 (1991) (no federal right to challenge
effectiveness of postconviction counsel).

7



procedural rules, never be considered on the merits by any court.
Martinez recognized that having no counsel or inadequate counsel for
an initial-review collateral proceeding, sometimes a defendant’s first
opportunity to raise ineffective assistance of trial counsel claims,
may preclude a defendant from having those claims reviewed in state
court. Therefore, the Martinez Court held that “[i]lnadequate
assistance of counsel at initial-review collateral proceedings may
establish cause for a prisoner’s procedural default of a claim of
ineffective assistance of trial counsel.”?’® Rule 61, however, also
provides under subsection (i) (5), for the court to review substantial
constitutional «claims that may have been defaulted. Thus, if a
Delaware prisoner has a substantial claim of ineffective assistance of

trial counsel, Superior Court can still reach the merits of such a

claim under Rule 61 (i) (5).2%

This Court should affirm the decision below without further

proceedings.

/s/Elizabeth R. McFarlan (No. 3759)
Chief of Appeals
Department of Justice
State Office Building
820 N. French Street
Wilmington, DE 19801
Date: February 28, 2013 (302) 577-8500

*® Martinez, 132 S. Ct. at 1315 (emphasis added).

! 'As recently noted in Commonwealth of Pennsylvania v. Saunders
_ A.3d , 2013 WL 150811, at *3 (Pa. Super. Ct. Jan. 15, 2013), “While
Martinez represents a significant development in federal habeas corpus
law, it is of no moment with respect to the way Pennsylvania courts
apply the plain language of the time bar set forth in section
9545(b) (1) of the PCRA.”
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