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NATURE OF PROCEEDINGS 
 

The defendant was charged under three separate indictments relevant to this 

appeal. A plea offer was extended to the defendant to resolve the open cases.  On 

July 12, 2021, Defendant Carney rejected the offer. (A.22) Following the rejection, 

the first of the three indictments (Case No. 1910011637) was set for trial to begin 

on July 20, 2021. 

On the date of trial, the defendant indicated that he wished to plead guilty.  

The State extended a new plea offer which called for the defendant to plead guilty 

to five charges – two counts of Robbery Second Degree  (as lesser included 

offenses of Robbery First Degree), two counts of Possession of a Firearm by a 

Person Prohibited (PFBPP), and one count of Illegal Gang Participation. 

Additionally, the defendant was to admit that, in entering a guilty plea, his 

probation was automatically violated. In exchange for the plea of guilty, the State 

agreed to enter a nollo prosequi on all remaining charges.  (A.22- A.23) 

The defendant entered into the offered guilty plea.  The court accepted the 

defendant’s plea of guilt. (A.45-A.71) A presentence investigation was ordered, 

and sentencing was scheduled for September 24, 2021.  (A.72) 

Prior to sentencing, on August 3, 2021, Defendant filed a pro se Motion to 

Withdraw Guilty Plea. (A.4)  On October 21, 2021, trial counsel filed a Motion to 

Withdraw Guilty plea on his client’s behalf, including a copy of the Appellant’s 
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pro se motion as an attachment. (A.4) Given that claims of ineffectiveness were 

raised, on March 15, 2022, the Court permitted trial counsel to withdraw and 

appointed new counsel to represent the defendant on his Motion to Withdraw. 

(A.4)  On July 14, 2022, new counsel filed a supplemental brief in support of 

defendant’s Motion to Withdraw. (A.5) The State filed a response.  (A.5) 

The issue was decided on the papers. On November 18, 2022, the trial Court 

denied the defendant’s Motion to Withdraw Guilty Pleas.  (A.21-A.38) On January 

6, 2023 the defendant was sentenced pursuant to the plea.  (A.39-A.44) 

Defendant Carney filed a timely Notice of Appeal. (A.19-A.20). This is 

Defendant/Appellant’s opening brief.  
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SUMMARY OF ARGUMENT 

1. The trial court erred when it denied defendant’s Motion to Withdraw Guilty 

Plea because the Scarborough factors weighed in favor of withdraw and, in finding 

otherwise, the Court abused its discretion in its finding of fact and conclusions of 

law.  
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STATEMENT OF FACTS 

On July 20, 2021, Defendant Carney engaged in a plea colloquy with the 

Court, which resolved three open cases under case numbers 2009010583, 

1910011637A, 1910002022, as well as a violation of probation. (A.45-A.71)  The 

offer called for Defendant Carney to plead guilty to five charges – two counts of 

Robbery Second Degree (as lesser included offenses of Robbery First Degree), two 

counts of Possession, two counts of Possession of a Firearm by a Person Prohibited 

(“PFBPP”), and one count of Illegal Gang Participation. The offer additionally 

called upon the defendant to a violation of probation.  In exchange the State agreed 

to enter a nollo prosequi on all remaining charges. (A.49-A.51) The sentence, 

which would be in the Court’s discretion,  carried a mandatory minimum sentence 

of ten years (based upon the two PFBPP charges) with a maximum penalty of 43  

years. (A.62) 

The defendant admitted to the following factual bases in support of his plea 

of guilty (1) that on September 21, 2019 in New Castle County, during the course 

of committing a theft, Defendant Carney used or threatened to use force upon 

victim T.H. (A.66) ; (2) that, also on September 21, 2019, having been previously 

convicted of a felony, he knowingly possessed or controlled a firearm (A.67) ; (3) 

that on August 22, 2019, during the course of committing a theft, Defendant 

Carney used or threatened to use force upon victim A.F.(A68); (4) that, also on 
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August 22, 2019, having been previously convicted of a felony, he knowingly 

possessed or controlled a firearm (A.69); and (5) that between June 1, 2018 and 

March 19, 2021, he actively participated in a criminal street gang with knowledge 

that its members engage or have engaged in a pattern of criminal activity and that 

he did knowingly promote, further, or assist the criminal conduct by the members 

of that gang. (A.70) 

As a result of pleading guilty to offenses which occurred while he was on 

probation, Defendant Carney admitted that he was in automatic violation of his 

probation. (A.71) 

Prior to sentencing, Defendant Carney filed a pro se motion to withdraw 

from his guilty plea. (A.4) In that motion he raised claims of ineffective assistance 

of counsel. As a result of the claims, trial counsel sought to withdraw. The 

withdraw was granted and new counsel was appointed. (A.4) A supplemental brief 

was filed in support of the motion to withdraw (A.5). In that brief, the defendant 

identified three of the five Scarborough factors supporting his motion. (See 

Scarborough v. State, 938 A.2d 644, 649 (Del. 2007). The defendant argued that 

(1) his plea was not knowingly, voluntarily, and intelligently entered; (2) he did not 

have adequate legal counsel during the proceedings; (3) the granting of the motion 

would not prejudice the State or unduly inconvenience the Court; and (4) there was 

basis for the defendant to assert legal innocence. (A.25) 
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The supplemental brief expanded on Defendant Carney’s pro se ineffective 

assistance arguments, putting forth the defendant’s assertions that he felt his trial 

attorney was unprepared for trial, and, resultingly Carney felt forced to plead guilty 

rather than move forward unready counsel. (A.33, A.35) Carney argued that the 

State would not be prejudiced by the withdraw because the trial, essentially a one 

witness case, would be simple in preparation and execution, as well as short in 

duration.(A.37) In balancing the minimal preparation required by the State against 

the extensive exposure faced by Defendant Carney, Carney argued the factor 

should weigh in favor of the defendant.  

Additionally, the defendant asserted a claim of legal innocence as to the 

PFBPP charge alleged to have occurred on August 22, 2019. Carney argued that 

innocence of one claim void his plea to all charges incorporated in the same 

agreement, and support his claim that his trial counsel had been ineffective.  

Finally, because the defendant was led by counsel to plead to a crime which did 

not factually occur, the defendant argued that his plea was not knowingly, 

voluntarily and intelligently made. (A.28 – A.32, A.25) 

The State’s evidence relating to the August 2019 PFBPP charge clearly 

indicated that it was the accomplice, and not Defendant Carney, who possessed the 

weapon.  In support, Carney referred to the report of the lead detective, which 
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documented the statement of the victim, and State’s only eye-witness. There, the 

detective wrote: 

“The victim stated that the unknown black male accomplice was in 

possession of the silver handgun.  During the incident S1 (Deonta Carney BMN 

and DOB [redacted]) was stating to the younger black male suspect, ‘just shoot 

him.’ However, during the incident, no shots were fired.”  (A.31) 

The trial court denied the defendant’s motion to withdraw, finding that (1) 

the plea was knowingly, intelligently, and voluntarily entered; (2) Carney’s trial 

counsel was not ineffective, (3) granting the motion would prejudice the State and 

inconvenience the Court,  and (4) the defendant was not actually innocent of the 

PFBPP charge because all three elements of constructive possession needed to 

support the charge were met despite the accomplice disobeying Carney’s command 

to “just shoot him,” and because the defendant had admitted guilt to this charge 

during his colloquy. (A.21 – A.38) 
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ARGUMENT 

I. THE TRIAL COURT ERRED WHEN IT DENIED DEFENDANT’S 
MOTION TO WITHDRAW HIS GUILTY PLEA BECAUSE THE 
SCARBOROUGH FACTORS WEIGHED IN FAVOR OF 
WITHDRAW AND , IN FINDING OTHERWISE, THE COURT 
ABSUSED ITS DISCRETION IN ITS FINDINGS OF FACT AND 
CONCLUSIONS OF LAW.  

 
A. QUESTION PRESENTED. 

 
Did the trial court err in denying Defendant Carney’s Motion to Withdraw 

Guilty Plea? This issue was preserved by defendant’s pro se Motion to Withdraw 

filed on August 3, 2021, by trial counsel’s Motion to Withdraw Guilty Plea 

incorporating the pro se motion filed on October 21, 2021, and by the 

supplemental brief in support filed by appointed conflict counsel on July 14, 2022.  

B. SCOPE OF REVIEW. 
 

The standard of review for the Superior Court’s denial of a motion withdraw 

a guilty plea is abuse of discretion.  Patterson v. State,  684 A.2d 1234, 1237 (Del. 

1996). An important factor in the exercise of that discretion is the timing of 

a motion to withdraw a guilty plea. Id.  Superior Court Criminal Rule 

32(d) provides that if a motion to withdraw a plea of guilty “is made before 

imposition of sentence the court may permit withdrawal of the plea upon a 

showing by the defendant of any fair and just reason.” 

C. MERITS OF THE ARGUMENT 
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A proper balancing of the Scarborough factors weighs in favor of permitting 

the withdraw of the defendant’s guilty plea. In denying the defendant’s motion, the 

trial court abused its discretion.  

Pursuant to Delaware Superior Court of Criminal Procedure Rule 32(d), a 

defendant may seek to withdraw his guilty plea at any time prior to sentencing 

upon a showing of any fair and just reason. In evaluating whether any fair and just 

reason exists to allow a defendant to withdraw their guilty plea, the Court must 

weigh and consider five factors, known as the “Scarborough factors,”: (1) whether 

there was a procedural defect with the plea; (2) whether the defendant knowingly 

and voluntarily consented to the plea agreement; (3) whether there is a present 

basis for the defendant to assert legal innocence; (4) whether the defendant had 

adequate legal counsel during the proceedings; and, (5) whether granting the 

motion prejudices the State or unduly inconveniences the Court.  Reed v. State, 258 

A.3d 807 (Del. 2021); see Scarborough v. State, 938 A.2d 644, 649 (Del. 2007).  

In weighing the Scarborough factors, most specifically the third factor as to 

legal innocence, the trial Court abused its discretion in its findings of fact and 

conclusions of law.  

Prior to sentencing, Defendant Carney argued that he should be permitted to 

withdraw his plea because he was legally innocent of the August 22, 2019 PFBPP 

charge to which, upon the advice of counsel, he pled guilty.  The defendant argued 
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that the State’s evidence, specifically the interview of the State’s victim, and only 

eye-witness, clearly indicated that the defendant was not the individual who 

possessed the handgun at the time of the robbery.  The trial Court agreed that the 

evidence did not show the defendant himself had actually possessed a firearm, but 

found that there was sufficient evidence for a factual basis supporting constructive 

possession. This conclusion of law is incorrect.  

 In order for the defendant to be guilty of PFBPP via constructive 

possession, there must be evidence that (1) the accused knew the location of the 

firearm, (2) he the ability and intention, at the time, to exercise control over it; and 

(3) he intended to guide its destiny. Lecates v. State, 987 A.2d 413, 426 (Del. 

2009). Here, the analysis would fail at element two, because the evidence 

demonstrates that the defendant did not have the ability, at the time, to exercise 

control over the weapon.  

The relevant portion of the police report read,  “the victim stated that the 

unknown black male accomplice was in possession of the silver handgun. During 

the incident S1 (Deonta Carney BMN and DOB: [redacted]) was stating to the 

younger black male suspect, ‘Just shoot him.’ However, during the incident, no 

shots were fired.”   

After quoting this portion of the report in its opinion, the trial court held that 

all three elements of constructive possession were established, specifically finding 
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that, “the fact that the accomplice disobeyed Carney’s command does not alter this 

conclusion.” 

This finding is an incorrect application of the law. The accomplice’s refusal 

to follow Defendant Carney’s instruction should have altered the trial court’s 

conclusion, because it provides actual evidence that the defendant did not have the 

ability to exercise control over the weapon, a requisite to constructive possession. 

The fact that the defendant could not instruct his accomplice on how to use the 

weapon demonstrates that the defendant did not have the ability to exercise 

control over the firearm.   

This differs from this Court’s holding in Lecates, supra, upon which the trial 

Court relied.  In Lecates, as herein, the defendant conceded that the State could 

meet some elements of constructive possession, but challenged the proofs relating 

to the defendant’s ability to control the firearm. The Lecates Court found that 

constructive possession could be found through circumstantial evidence, and that 

such circumstantial evidence existed against defendant Lecates. Specifically, the 

Lecates Court found that, because the co-defendants committed a crime together, 

and because the gun used in the crime was concealed in the defendant’s vehicle, 

and because the defendant repeatedly lied to police about his ownership of that 

vehicle, there was adequate circumstantial evidence to show that the defendant had 

the ability to exercise dominion and control over the gun.  
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Here, in contrast, there is direct evidence that the defendant did not have the 

ability to exercise dominion and control over the gun. Specifically, when the 

defendant attempted to exercise control over the gun, in telling his accomplice to 

discharge the weapon, the accomplice, who physically controlled the gun, refused 

to follow the desire of the defendant. The State’s own evidence, uncontradicted by 

the trial court, demonstrates that the defendant had no ability to control the gun 

held by his accomplice. Therefore, because the evidence refutes the existence of an 

element of the offense, the defendant is legally innocent of the charge of PFBPP 

alleged to have occurred in August of 2019.  

The trial Court further found the defendant’s assertion of factual innocence 

failed because the defendant had admitted to committing the offense when the 

court questioned him during the plea colloquy. While it is correct that statements 

made during a plea colloquy are “presumed to be truthful,1” a person cannot be 

punished for a crime which, under the law, did not actually occur. If anything, the 

defendant’s plea admission supports the defendant’s arguments that he did not 

have adequate legal counsel during the proceedings, and did not knowingly enter 

into the plea. A youthful defendant cannot be expected to have an understanding of 

the intricacies of what constitutes an element of a crime or the legal distinctions 

 
1 Somerville v. State, 703 A.2d 629,632 (Del. 1997) 



13 
 

which create or refute a finding of constructive possession. The defendant would 

need to rely upon counsel to review, apply and explain the evidence and the law.  

Effective counsel is one who conducts a thorough investigation of law and 

facts prior to making decisions and advising his or her client. Ploof v. State., 75 

A.3d 840, 852 (Del. 2013).  If counsel failed to advise his client of the elements 

needed for a conviction, or inappropriately advised of the likelihood of guilt 

because he had not conducted a thorough investigation of law and facts, the 

Defendant, especially such a young defendant, cannot be faulted for not 

understanding this nuance in the law on his own. The plea of guilt should not stand 

in a situation where the crime did not legally occur.  

The fact that trial counsel permitted his client to plead guilty to a crime for 

which he was factually innocent corroborates the defendant’s assertion that he felt 

forced to enter into a plea, rather than proceed to trial with unprepared counsel. Mr. 

Carney’s exposure was significant, and he was unable to trust that his attorney was 

prepared to proceed to trial as an effective advocate. The fact that his attorney 

permitted Mr. Carney to plead guilty to an offense, when the only evidence plainly 

showed he had not committed the offense, demonstrates trial counsel’s lack of 

familiarity with the evidence and lack of preparation. 

The defendant was prejudiced by the failures of trial counsel. The defendant, 

only 18 years of age and barely an adult at the time of the offenses, was facing an 
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extensive amount of time in prison. Such a youthful offender requires effective 

counsel to guide him in his understanding of the law and the decision to plead 

guilty or proceed to trial.  

The defendant did suffer prejudice. While the defendant was prejudiced as a 

whole, because he felt he was forced into a guilty plea out of fear of his counsel’s 

lack of preparation, and denied his right to trial, the defendnat was also specifically 

prejudiced in his plea to a crime for which he was legally innocent.  That charge of 

PFBPP itself carried a five year mandatory minimum sentence, a sentence to be 

served consecutively to the remainder of his sentence. An additional, unwarranted, 

five years’ incarceration is a prejudicial effect.  Therefore, the trial Court abused its 

discretion in not weighing this factor in favor of the defendant. 

Finally, the trial Court abused its discretion in not weighing the final factor 

raised by the defendant, that granting the motion to withdraw would not prejudice 

the State or unduly inconvenience the Court.  Surely, any withdrawn plea will, to 

some extent, be unpreferred by the State, and will inconvenience the Court. 

However, if there were a case in which the factor weighs in favor of the defendant, 

it should be this case which involves only one eye-witness and a simple fact 

pattern. There was no evidence recovered from search warrants which required law 

enforcement testimony, no DNA, fingerprint or firearms evidence which required 
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expert testimony. The State’s case-in-chief could be easily presented in a few 

hours.  

The Scarborough factors weighed in favor of withdraw. The trial Court 

abused its discretion in denying the defendant’s motion.    
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CONCLUSION 

Mr. Carney respectfully requests this Honorable Court to reverse the 

decisions of the trial court which denied his Motion to Withdraw Guilty Plea.   
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