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NATURE AND STAGE OF PROCEEDINGS

On July 27, 2020, Carter Page filed a complaint alleging; li'nter alia,
defamation of character against Qath, Inc., a Delaware corporation that ils. the parent
company of Yahoo! News and TheHuffingtonPost.com. Appellaﬁt L. Lin Wood
(“Wood”) is an attorney licensed to practice law in the State of Georvgia'. By order
dated August 18,2020, the Superior Court of the State of Delaware‘ granted Wood’s
motion for admission pro hac vice pursuant to Delaware Superior C.ourt Civil Rule
90.1 and Wood subsequently entered his appearance on Page’s behalf. Oath, Inc.
filed a Motion to Dismiss Page’s complaint pursuant to Superior Court Civil Rule
12(b)(6) on September 18, 2020. That motion was briefed by the pérties and argued
before the Superior Court. -

On December 18, 2020 the Superior Court, sua sponte, issued to Wood a Rule
to Show Cause probing why he should be permitted to continue practici;ng before it
pro hac vice. The Rule to Show Cause did not take issue with any of Wood’s actions
in the Carter Page litigation before the Delaware Superior Court, but instead focused
on urrelated litigation in which Wood was involved as counsel or a party. Wood
responded to the Rule to Show Cause by affidavit dated January o, I2021 as directed.
On January 11, 2021, without conducting an evidentiary hearing, the Superior Court

issued an order revoking Wood’s pro hac vice admission to practice as Plaintiflf



Carter Page’s counsel of record. The Superior Court denied W,ood’s. request fo
reargue the Rule to Show Cause.

After the revocation, Wood, as a pro se litigant, filed a timely Motion for
Reargument on January 19,2021. In its February 11, 2021 Memorandum and Order,
the trial court references in a footnote that Wood failed to ‘ﬁle the motion
electronically.

Following argument on January 27, 2021, the Superior Court gra;flted Qath,
Inc.’s Motion to Dismiss by memorandum opinion dated February 11, 2021. This
is Wood’s timely Appeal from the .Su_perior Court’s revocation of His pro hac vice

privilege.



SUMMARY OF THE ARGUMENT

The Superior Court abused its discretion by sua sponte revoking Appellant L.
Lin Wood’s pro hac vice privileges where that revocation was based upon
conduct unrelated to the litigation for which Wood was admitted to practice
pro hac vice, where the conduct in those other jurisdictions was not found to
have violated any those jurisdictions’ rules of professional conduct, and where
Wood’s conduct before the Superior Court met the requirements of the
Delaware Lawyers’ Rules of Professional Conduct and did not threaten to
prejudice the fairness of the proceedings.



STATEMENT OF FACTS

Appellant L. Lin Wood is a well-known attorney who e}ﬁj oys a stellar
reputation in his home state of Georgia where he is licensed to practice Ilgw. With
Wood’s reputation comes a degree of notoriety attributable to his involvement in
numerous high-profile cases around the United States where he has been admitted
to practice before both state and Federal tribunals on a pro hac vicé basis. By way
of illustration, Wood represented plaintiffs challenging the results of ‘the 2020
Presidential election in Michigan and Wisconsin. (A0071). Wood also filed suit
pro se in Georgia challenging the 2020 General Election. (A0096). Many of the
high-profile cases brought or prosecuted by Wood have conservat'i\./e-leaning
political undertones.

Carter Page’s (“Page”) defamation suit against Oath, Inc. (;"Oath”) carried
such political undertones with it. Page’s case against Oath alleged that articles
published by its subsidiaries Yahoo! News (*Yahoo”) and TheHufﬁngt;)ﬁPost.com
(“Huffington”) falsely accused him of colluding with Russian agents to interfere
with the 2016 Presidential election. (A0079 — A0082). Page’s suit égainst Oath was
filed on July 27, 2020 in the Supetior Court of the State of Delaware. (A00831).
Wood was admitted as Page’s counsel pro hac vice pursuant to a Motion and Order
under Superior Court Civil Rule 90.1 on August 18, 2020. (AOO@). At all times

relevant to Wood’s representation of Page, he acted in compliance with the Delaware



Lawyers’ Rules of Professional Conduct and the Superior Court Rules of Civil
Procedure, including Superior Court Civil Rule 90.1.

While Page’s case was pending before the Superior Court, the highly
controversial General Election of 2026 took place. In the days and weeks following
the election, Wood became involved in litigation contesting the election?s" results or
the manner votes were taken or counted in critical “swing states”. (AOO?I; A0096).
Among those cases in which Wood became involved were 1awsuit,§--in Wisconsin,
Michigan, and Wood’s own suit in the State of Georgia. (A0071; A009é). Each of
these matters was unrelated to Page’s Delaware defamation lawsuit wlhere Wood
was Page’s pro hac vice counsel of -record.

On December 18, 2020, following national attention surrounding litigation
challenging the outcome of the 2020 Presidential election, the triaj! judge in Page’s
case issued Wood a Rule to Show Cause and directed him to respopd on or before
January 6, 2021. (A0005; A0009). VIn that Rule to Show Cause; the trial judge
focused primarily on Wood’s involvement in election-related cases. tAOOOS —
A0008). The trial judge particularly took umbrage with Wood’s involvement in
litigation in Wisconsin and Georgia; the Michigan litigation is ad_it:iressed‘ only in
passing in the December 18, 2020 Rule to Show Cause. (A0005 — AOOOS).

With respect to the Wisconsin litigation, the Superior Court focus;ed- its ire on

several factors, many of which were ot directly attributable to Wood. (A0006 —



A0008). Specifically of interest were the initial pleadings which contained multiple
typographical errors and a response to a Motion to Dismiss that 'reli"_ed upon a
fictitious citation. (A0006). It is unclear what, if any involvement Wo.od had in
drafting the initial pleadings in that case. Régarding the response to the Motion to
Dismiss, although Wood was listed as counsel of record, his sigh_ature ‘was not
affixed to the pleading. (A006).

When assessing the Georgia litigation where Wood was the piaint-iff, the
Superior Court gave significant weight to the Georgia court’s dismissal of the case.
(A0071; A0074). In its order dismissing the case, the Georgia trial ééu‘rt- stated that
Wood did not suffer any demonstrable harm and that there was-consequenﬂy no
basis in law or fact to grant the injunctive relief he sought. (A0007). The Superior
Court judge held that Wood’s conduct filing the Georgia suit “may violate DRPC
Rule 3.17. (A0007, emphasis added).

In its February 11, 2021 Order revoking Wood’s pro hac vice admission, the
Superior Court gave little weight to Wood’s response to the Rule to Show Cause. In
his response, Wood set forth that he had violated no ethical rules before the Superior
Court and that neither the Wisconsin nor Georgia courts had found ‘any ethical
violation. (A0072). Moreover, the Superior Court ignored an affidavit submitted
by Charles Slanina, Esq. setting forth that it is the province of authdriﬁes other than

the Superior Court to make determinations respecting cthical violations. (A0072 —



A0073). Likewise, the Superior Court ignored Wood’s proposal to _\r;.oluntarily
withdraw from the case and instead elected to issue an extra-disciplinary order
revoking Wood’s pro hac vice admission. (A0012; A0069 - AOO7§-§.

Following the Superior Court’s revocation of his pro haq vice admission,
defense counsel in an unrelated matter in the Eastern District of New York moved
for revocation of Wood’s pro hac vice admission to that court. (A0119). Among
other things, the motion to revoke Wood’s pro hac vice admission to the Eastern
District of New York cited to the Superior Court’s memorandum opinion and order

revoking Wood’s admission pro hac vice. (A0140 — A0141).



ARGUMENT

L THE SUPERIOR COURT ABUSED ITS DISCRETION WHEN
IT REVOKED WOOD’S PRO HAC VICE ADMISSION SUA
SPONTE. :

Question Presented

Whether the Superior Court’s sua Spbm‘e revocation of Woocél’s pro hac vice
admission constitutes an abuse of discretion where the identified offending conduct
took place in other jurisdictions, in unrelated matters, where no rules-lof professional
conduct had been violated, and where the conduct did not prejudice the fair and
efficient administration of justice constitutes an abuse of the Super_iér Court’s
discretion under Delaware Superior Court Rule of Civil Procedure 90.1. Though the
question presented in this appeal was not preserved for review in _fhe proceedings
below, the interests of justice are served by this Court deciding the issﬁé as an out-
of-state attorney admitted pro hac vice has an independent right to appeai revocation
of that admission, ! and no jurisprudence exists in this State to inform a trial judge
of the procedural due process measures necessary to revoke an opt—of—state

attorney’s admission pro hac vice on the court’s own motion under Rule 90.1(e).

L Gottlieb v. State, 697 A.2d 400, 403 (Del. 1997).
8



Standard and Scope of Review

This Court has held that an out-of-state attorney, upon entry of final judgment
in the underlying case, has a right of éppeal- independent of his former client where
his pro hac vice status has been revoked.? This Court reviews a frial cour_t’-s decision
to impose sanctions for an abuse of discmtio‘n.3 When reviewing the imposition of
sanctions, including revocation of an attorney’s pro hac vice status én motion of an
adverse party, the Third Circuit has adopted an abuse of discretion standard of
review.* Similarly, the Third Circuit has held that abuse of discre.tion is the
appropriate standard of review in determining the appropriateness of a trial court’s
response to alleged attorney misconduct.” Likewise, the CorﬁmOnwealth of
Pennsylvania applies an abuse of discretion standard to review of a trial court’s
revocation of an out-of-state attorney’s pro hac vice status.® A trial court’s sua
sponte revocation of an out-of-state attorney’s pro hac vice admission, however,

appeats to present a case of first impression to this Court.

21d.

3 Crumplar v. State, 56 A.3d 1000 (Del. 2012).

* In re Surrick, 338 F.3d 224, 229 (3d Cir. 2003).

5 Forrest v. Beloit Corp., 424 F.3d 344, 349 (3d Cir. 2005).

® Blue Ribbon Packing Corp. v. Hughes, 2019 WL 210449 (Pa. Super. Ct. Jan 16, 2019) (citing
ACE Am. Ins. Co. v. Underwriters at Lloyds & Cos., 939 A.2d 935, 948 (Pa. Super. Ct. 2007).

9



Merits of Argument

A.  The Superior Court has limited authority to revoke an out-of-state attorney’s
pro hac vice status.

Parties to litigation have a fundamental right to choose their counsel and that
right should not be abrogated except under exceptional circumstaﬁces;-’: Delaware
courts, like courts in its sister jurisdictions, acknowledge this fundamental right of
litigants by permitting out-of-state attorneys to practice before théx_n_ on a pro hac
vice basis. An out-of-state attorney’s pro hac vice admission is nc;t infallible and
without limitations, however, and it may be revoked under E‘ippropriate
circumstances.?

In admitting an out-of-state attorney to practice before theﬁ pro hac vice,
Delaware courts are guided by their rules of procedure.” A trial coﬁrt’s duthority to
revoke an out-of-state attorney’s pro hac vice status, however, is limited.!® Where
a party to litigation seeks the sanction of revocation of an out-of-state attorney’s pro
hac vice privileges, the moving pm must demonstrate by clear and convincing
evidence that the out-of-state attorney’s behavior is sufficiently egregioﬁs to “call

into question the fairness or cfficiency of the administration of justice.”!! Delaware

7 Lendus, LLC v. Goede, 2018 WL 6498674 at *8 (D¢l. Ch. Dec. 10,.2018).

¥ Del. Super. Ct. Civ. R, 90.1(¢e)

% See, e.g., Del. Ch. R. 170; Del Super Ct. Civ. R. 90.1; Del. Super. Ct. Crlm R. 63, Del Ct.
Comm. PL. Civ. R. 90.1; Del. Ct. Comm, Pl. Crim. R. 62.

19 Crowhorn v. Nationwide Mut. Ins. Co.,2002 WL 1274052 (Del. Super. Ct. May 6, 2002).

W Aanning v. Vellardita, 2012 W1, 1072233, at *2 (Del. Ch. 2012).

10



trial courts also have inherent power to revoke an out-of-state attorney’s pro hac vice
status sua sponte in circumstances where the out-of-state aﬁorﬂey’s continued
admission pro hac vice would be “inappropriate or hladvisable.’”-a A trial court
seeking to revoke an out-of-state attorney’s pro hac vice admissior} sua sponte may
do so enly after it has given notice of the offending conduct and conducted a hearing
or given the out-of-state attorney a meaningful opportunity to respond to the court.!?

Delawate courts’ inherent power to sanction attorney m‘iscon.dﬁct which
occurs before it was reinforced by this Court in Ramunno.'* In that case, a Delaware
trial judge found a Delaware attorney to have engaged in uhdigniﬁed and
discourteous behavior when during an office conference; the offendirig attorney
referred to opposing counsel in a “crude, but graphic, anal term.”!? Th;e attorney’s
remark was not overheard by opposing counsel but was heard .clearly by the
presiding judge and he was summarily cited for contempt.'® In a ﬁre-tﬁgl hearing
the following day, the Delaware attorney at issue moved for the presiding judge to
recuse himself arguing that the prior day’s contempt citation biased the judge against

the attorney’s client.'” In presenting his motion to the trial court, the aftorney

12 el. Super. Ct. Civ. R. 90.1(e); accord In the Matter of Rammuno, 625 A 2d 248, 249 (Del.
1993) (court raised issue of sanctions sua sponie).

13 d.

Y In the Matter of Ramunno, 625 A.2d 248 (Del. 1993).

B Id. at 249

€ 1d.

7 1d.

11



engaged in a terse colloquy with the court which resulted in fﬁﬁher_ contempt
sanctions.'®

Following the trial in Ramunno, opposing counsel referred the matter to the
Board on Professional Responsibility which charged the attorney with engaging in
“undignified or discourteous conduct which is degrading to a tribunal” 1n violation
of Delaware Lawyers Rule of Professional Conduct 3.5(c)."® The Board dismissed
the charges following a hearing on the basis that there had beeﬁ no clear and
convincing shoﬁng that the attorney engaged in misconduct warraﬁting further
sanctions.?* On appeal, this Court remanded the matter to the Boarci in that its
finding was inconsistent with Board Rules directing that “conviction for any crime
is conclusive evidence of the commission of that crime”.2! Inreaching its fmal ruling
upon the maiter, this Court set forth that the appropriate standard in determining the
appropriateness of sanctions is “whether [the attorney’s] rude and Iu_ncivil behavior

was degrading to the court below.?*

18 14
9 Id.
014,
2l 4.
22 1d. at 250.

12



1. Delaware trial courts have clear guidance in reaching the deci_sio‘n whether to
revoke an out-of-state attorney’s pro hiac vice status upon motion of a party.

In State v. Grossberg, the Superior Court, upon motion by opposing counsel,
revoked an out-of-state attorney’s pro hac vice status after the out—_of—stéte attorney
blatantly disregarded the Superior Court’s order limiting extra-judicial statements
pertaining to the case before it.® In Grossberg, the defendant was c.harged with
multiple homicide offenses under Title 11 of the Delaware Code.! Thé case had
garnered significant local and national média attention.?’ Foll'owing an office
conference with counsel, the Superior Court entered an order l_imiting‘ pretrial
publicity and further limiting all persons “assisting or associated with counsel” from
making “extrajudicial statements that counsel for the State would be pro};ibited from
making under Rule 3.6” of the Delaware Lawyers’ Rules of Professional Conduct.?®
Shortly after entering the preceding order, the Superior Court expanded its order
directing that “parties make no comment to the media other than on'scheduling
matters.?’

Several months after the Superior Court had entered its orders pertaining to

pretrial publicity and extrajudicial statements, Grossberg’s Delaware counsel moved

23 705 A.2d 608 (Del. Super. 1997).
24 1d. at 609.

25 I1d. at 609-10.

26 14 at 610.

27 1d.

13



for the admission pro hac vice of Robert C. Gottlieb, Esq.** Gottlieb was a well-
accomplished member of the New York Bar.?’ In his affidavit of admiss‘ion pro hac
vice, Gotflieb affirmed that he would be bound by the Delaware Lawyers’ Rules of
Professional Conduct and he was thus admitted pro Aac vice. |

Within days of his pro hac vice admission, Gottlieb made 4 television
appearance speaking about the venire and others associated with the Case.’® He also
appeared on a local news broadcast stating that Grossberg “didn’t commit a crime.”?!
Around the same time, Gottlieb had arranged for Grossberg, her parents, _a.1“.1d himself
to be interviewed by Barbara Walters on a national news broadcast.’? Shortly after
the Barbara Walters interview was recorded, Goitlieb wrote to"' the court and
opposing counsel ensuring that the interview strictly adhered to the court’s prior
order limiting media exposure and extrajudicial commentary.” His letter further
reassured the court that Grossberg, her parents, and he “did not [. . .] discuss the
evidence pertaining to the case or expected testimony.>*

During the interview, which aired a short time after Gottlieb’s letter to the

court and opposing counsel, Gottlieb expressed his personal opinion that Grossberg

214 at611.
2.
3014,
A
24
S
34 Id at 613,

14



had not committed a crime and that she should not have been charged with a crime. 3
Gottlieb further stated that “it’s never too late to do what is right based on the
evidence” during his portion of the interview.36 Gottlieb concluded his portion of
the interview asking the State to look at the case anew.”’

During her portion of the interview, Grossberg described hers-elf as a child.*®
She also responded to questions pertaining to what the past several .montﬁs had been
like, her feclings toward her co-defendant, and her physical health iri the time leading
up to the acts forming the basis o.f the charges against her.>® Grossberg further
responded to interview questions by stating she “would never hﬁrt anything or
anybody, especially something that could come from me.”* Grossberg concluded
her portion of the interview stating “I wouldn’t hurt anybody or anything, especially
something of mine.”*}

Following the interview being aired, the State moved for sanctions against
Gottlieb arguing that he had violated the Sﬁperior Court’s order‘ limiting pretrial

publicity and that he was in violation of the Rules of Professiénal Conduct.”?

Gottlieb took the position that he had not violated the courts order nor the rules of

351 at6ll.
36 14,
3 Id.
38 1d,
¥ 1d.
1,
1 Id. at 612.
21d

15



professional conduct.*® In reaching its decision to revoke Gottlieb’s pro hac vice
status, the Superior Court found that his letter to the court prior to‘the airing of the
interview was a misstatement of fact.** The Superior Court ﬁlﬁher found that
Gottlieb’s statements to local news outlets and during the nat_ionaH).f_ televised
Barbara Walters interview plainly conveyed his personal opinion as to (.}r'ossberg’s
innocence in violation of Delaware Lawyers’ Rule of Professional Conduct 3.6 and
that they were strategically timed to rekindle public interest in the Grossbc;rg case.
The Superior Court further found that Gottlieb had violated Delawa%e La\'zvjfers’ Rule
of Professional Conduct 3.6 by orchestrating the Barbara Walters interview and
assisting Grossberg and her parents in violating the rule.*s In light of these factors,
the Superior Court sanctioned Gottlieb with revocation of his admissiph pro hac
vice.’

In Mumford out-of-state counsel was admitted pro hac vice to represent the
defendant in a condemnation matter before the Superior Court. e PI‘iOI‘ to his
admission pro hac vice, the out-of-state attorney affirmed that he would comport his

behavior to the Rules of Professional Conduct and of the Superior Court.*” During

B 1.

“ Id. at 613,

B Id.

44 Id.

47 Id

48 Srate v. Mumford 731 A.2d 831, 832 (Del. Super: 1999).

9 See e.g. State v. Mumford, 731 A.2d 831 (Del. Super. 1999).

16



a deposition of the defendant where he used crude and profane langua"ge and engaged
in threatening behavior toward opposing counsel, the defendant’s out-of-state
counsel failed to intervene to control the deponent.®® Following thé offending
deposition, plaintiff’s counsel moved revocation of the out-of-state attorney’s pro
hac vice admission.’! The court based its conclusion that the out-of-state attorney’s
continued admission was inappropriate and inadvisable heavily upon the offending
party’s profane, hostile, and disrespectful demeanor in conjunction with the out-of-
state attorney’s failure to “take steps to restrain” the offending party;s behavior and
252 |

“attempt to restore decorum.

D Sua sponte imposition of sanctions upon an attormey requirés Delaware trial
courts to apply an objective standard.

As Ramunno demonstrates, Delaware trial courts have broad discretion in
raising the issue of sanctions sua sponte to address incidents of attorney misconduct
which occur in their presence.® Delaware trial courts do not; however, have
authority to conduct disciplinary proceedings.”® This is consistent_'with Crowhorn

where the Superior Court acknowledged that it does not have authority to conduct

50 Id.

3! 1d. at 835.

32 Id. at 835-36,

53 Iy the Matter of Romunno, 625 A.2d 248 (Del. 1993).

54 Crmmplar v. Superior Court, 56 A.3d 1000, 1009 (Del. 2012).

17



disciplinary proceedings despite it having the inherent power to ‘,‘diéqualify an
attorney for unethical conduct that is committed in proceedings before it.”>’

In Crumplar v. Superior Court, this Court first addressed the question of the
standard and process required of a Delaware trial court in raising the issue of Rule
11 sanctjons sua sponte.® The Superior Court in Crumplar Sancti.on_ed an attorney
for two perceived violations of Rule 11 sua sponte.”” The Superior Court issued its
first order to show cause after the attorney had supplied the court with tﬁé incorrect
case name for a correct proposition of law.”® The second order to'show cause was
issued after the attorney failed to distinguish precedent that was cited by opposing
counsel.’® The attorney responded to the court’s first order by desc;ribirig the steps
that he had taken in identifying the correct case name.®® With resﬁgct to the court’s
second order, the attorney responded that Rule 11 did not impose a duty to cite
contrary authority that had already been raised by the opposing party:®! After finding
the attorney’s responses to the orders to show cause were insufficient, thé Superior
Court imposed a $25,000.00 penalty and | justified the sanction by noting that

asbestos settlements and verdicts are typically many times the sanct'_iqn imposed.®

55 Crowhorn, 2002 WL 1274052 (Del. Super. May 6, 2002).
56 56 A.3d 1000 (Del. 2012).

57 1d. at 1003-04-

58 Id. at 1003.

% Id. at 1004.

60 14, at 1003.

8! 1d. at 1004.

2

18



On appeal this Court acknowledged that Rule 11 imbues trial courts with
authority to impose sanctions for violations of the Rule sua sponte.®’ ‘P.ursuant to
the Rule however, sanctions may only be imposed following notice and a reasonable
opportunity to respond.®* Because the legal profession in Delaware :‘.‘demands more
than pure hearts and empty minds”, this Court adopted an objective staﬁd‘ard where
trial courts are to determine whether Rule 11 sanctions are merited:®®

3 A Delaware trial court lacks authority to disqualify counsel for technical
violations of the Delaware Lawvers’ Rules of Professional Conduct.

Delaware trial courts may not disqualify an attorney from representing a party
upon a finding of a technical violation of the Delaware Lawyers’ Rules of
Professional Conduct relating to coﬁﬂ_icts of interest.% Where a trial court seeks to
disqualify an attorney from representation in a case, there must bé a showing that
continued representation is prejudicial to the fairness of the proceedi.ng.“' This Court
based its Infotechnology holding upon its exclusive authority to enfoyce the Rules of

Professional Conduct and to oversee the practice of law in Delaware.®®

8 Id. a1 1005,

& Id. :

& 14 at 1008. . )

6 In re Inforechnology, Inc., 582 A.2d 215 (Del. 1990); see also Kaplan v. Wyatt, 1984 WL 8274
at *6 (Del. Ch. 1984) (adopting Hahn v. Boeing Co., 621 P.2d 1263, 1266-67 (Wash. 1980)
(Holding that a trial court lacks authority to conduct quasi-disciplinary proceedings in ruling
upon motion for pro hac vice admission where out-of-state attorney applicant may have violated
a Rule of Professional Conduct)).

67 Id at 221.

68 Id. at 216-17.

19



4, This Court should apply an objective standard to a trial court’s sua sponte
revocation of an out-of-state attornev’s pro hac vice admission,

Revocation of an out-of-state attorney’s pro hac vice admission is the ultimate
sanction that a Delaware trial court may impose upon an out-of-state a,tt.orney and
carries far-reaching consequences to the out-.of-state attorney’s repﬁtation.@ A trial
court moving to revoke an out-of-state attorney’s pro hac vice admris'sionlsua sponte
is an extraordinary action. Though Rule 90.1(¢) states that the admiﬁing court may
revoke the out-of-state attorney’s pro hac vice upon notice and ‘-‘aféer [...Ja
meaningful opportunity to respond” where the “continued admission pro hac vice
[would] be inappropriate or inadvisable[,]”"° there is little else tolgui'de. courts in
determining the meaningfulness of the opportunity to respond or what constitutes
inappropriate or inadvisable continued admission.  This Court’s Rule 11
jurisprudence pertaining to sua sponté sanctions is illustrative. In Crumplar, this
Court acknowledged the seriousness of a trial court’s imposition Qf Rule 11
sanctions sua sponte.” As such, this Court required that a trial court apply an
objective standard to determine whether an attorney’s duties und'e% Rule 11 were
reasonable under the circumstances.”” Similarly, where a court seeks to revoke an

out-ofistate atiorney’s pro hac vice admission sua sponte, an ohjective standard

8 Raub v, US Airways, Inc. 2017 WL 5172603 (E.D. Pa. Feb. 8, 2017).
0 Del. Super. Ct. Civ. R. 90.1(¢).

7t Qee Crumplar v. Superior Court, 56 A.3d 1000 (Del. 2012).

72 Id. at 1008.
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should be applied to determine whether the offending conduct is serious enough to
merit the extraordinary action of pro hac vice revocation and wl_lethei continued
admission is inappropriate or inadvisable.

5. An out-of-state attorney must be notified of the conduct subjecting their pro

hac vice admission to revocation and the out-of-state attorney must be given
an opportunity to present evidence and respond orally. :

Because of the seriousness of repercussions that follow‘ an out-of-state
attorney’s pro hac vice admission being revoked, trial courts Iﬁust have clear
guidance upon the standard that applies to such a drastic action. Itisan ex;traordinary
course of action “that should not be taken simply out of hypersensitivity to ethical
nuances or the appearance of impropriety.” This Court held that where a trial court
raises the issue of Rule 11 sanctions sua sponte, the responding a;ctorney.must be
given notice of the error and a meaningful opportunity to present evidence and
respond orally.” Similarly, the seriousness, far-reaching consequences, and quasi-
disciplinary nature of a trial court’s revocation of an out-of-state attorney’s pro hac
vice demand that the out-of-state attorney be given adequate notice of th_e.offending

conduct and an opportunity to present evidence and respond orally:75

73 Sheller v. Superior Court, 158 Cal. App. 4th 1697, 1711 (Cal. Ct. App. 2008).
™ Crymplar, 56 A.3d at 1003. (Emphasis added).
75 See Id: Mruz v. Caring, Inc., 107 F.Supp.2d 596, 604 (D.N.J. 2000) (“Notice should consist of

two things: “the conduct of the attorney that is subject to the inquiry and the specific reason this
conduct may justify revocation’™). .
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Revocation of an out-of-state attorney’s pro hac vice admission sua sponte 1s
a quasi-disciplinary proceeding, thus, a trial court should be limited to acting upon
misconduct that happens before it or within the ambit of the underlying _Htigation."ﬁ
This Court has repeatedly held that it aloﬁe is responsible for the regulation of
attorney conduct.”” When moving for an out-of-state attomey’_é pro hac vice
admission to be revoked sua sponte, a trial court should follow the same criteria as
is required for the out-of-state attorney’s admission to be revoked on r.netion of a
party; that is the trial court should be_,convinced by clear and convincing evidence
that the out-of-state attormey’s continued admission pro hac vice \'Nould. prejudice
the “fair and efficient administration of justice” thus making continued admission
inappropriate or inadvisable.” |

At a minimum, this Court should require that trial courts. invoking their
inherent power to revoke an out-of-state attorney’s pro hac vice a@ission sua
sponte give the out-of-state attorney the same procedural protections as those that
required under Rule 11(c)(1)(B).” While sanctions under Rule 11 represent an

attorney being held accountable for a serious infraction, the consequences of

76 Accord, 11 Del.C. § 1272; Lendus, 2018 WL 6498674 at *3.

T Crumplar, 56 A.3d at 1009 (where a trial judge believes that attorney misconduct has
occurred, the proper recourse is referral to the Office of Disciplinary Counsel); Infofechnology,
582 A.2d at 216-17 (Court rules may not be used in extra-disciplinary proceedings; this' Court
has sole responsibility to govern the Bar). .

8 Sequoia Presidential Yacht Group LLC v. FE Partners LLC, 2013 WL 3362056 at *1-%2 (Del.
Ch. Jul. 5, 2013). ‘

" Crumplar, 56 A3d at 1111-12.
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revoking an out-of-state attorney’s pro hac vice admission have much mgfe dire and
far-reaching effect.®® Thus, out-of-state attorneys admitted pro hac vice should be
granted an opportunity to present evidence and to be heard orally When responding
to a trial court’s sua sponte motion to revoke that admission.

B. The Superior Court exceeded the boundaries of its inherent power to sanction
when it revoked Wood’s pro hac vice admission sua sponte.

1. The Superior Court’s revocation of Wood’s pro hac vice admission was
tantamount to a prohibited extra-judicial disciplinary proceeding,

The Superior Court justified its sua sponte revocation of Wood’s admission
pro hac vice by pointing to matters in other jurisdictions in unrelatc;:d,cases which it
interpreted as violations of the Delaware Lawyers’ Rules of Profeslsional Conduct
by Wood. None of the grounds relied upon by the Superior Court m revoking
Wood’s pro hac vice status occurred in its presence, nor could they reasonably be
viewed as prejudicing the fair and efficient administration of : justice in the
underlying litigation.8! The Superior Court thus acted in derogatioﬁ of this Cowrt’s
holdings in Crumplar and Infotechnology, prohibiting trial courts from applying
their rules “in extra-disciplinary proceedings solely to vindicate the legal

profession’s concerns [with attorney conduct].”® Trial courts freely acknowledge

80 Jendus, 2018 WL 6498647 at *9 (Reporting requirements for pro hac vice revocation work a
punitive effect); Az v. Caring, 166 F.Supp.2d 61, 70-71 (D.N.J. 2001) (“revocation of [pro
hac vice admission| , once bestowed, sends a strong message which works a lasting hardship on
an attorney’s reputation.”) (internal citations omitted); see also (A0119; A0140— AQ141).

81 See Id. .

82 Crumplar, 56 A.3d at 1010; Infotechnology, 582 A.2d at 2016-17.
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that their extraordinary power to revoke an out-of-state attomey’.é pro hac vice
admission must be exercised with constraint,®? |

None of the conduct that the Superior Court relied upon in r-evoking Wood’s
pro hac vice admission occurred in the proceedings before it, thus, it _cannot sanction
those actions unless they are prejudicial to the fair and efficient adrhinistration of
justice.® In the case at bar, while admitted pro hac vice, the behav_iér at issue
consisted of Wood representing clients in u;ﬁrelated matters in other jurisdictions.®’
Though the cases that Wood was pursuing on his clients’ behalf wei_‘-e_ contrpversial,
there appear to have been no disciplinary actions pursued against Wooc.l.. '

In the Wisconsin litigation, the Supetior Court fixated on report-s of poorly
drafted initial pleadings and inclusion of an incorrect citation .upon which the
plaintiff in that matter relied in response to a motion to dis-rnis‘s-..- ' Though
unprofessional, inartful pleadings and incorrect citations do not alone violate rules
of professional conduct. Moreover, Wood’s level of participation in the drafting
and filing of the initial pleadings in the Wisconsin litigation is unclearand Wood did

not himself sign the response to the motion to dismiss in that matter. Iad these

83 Qe Lendus, 2018 WL 6498674 at *8; Sequoia, 2013 WL 33 62056 at *1-*2; Crowhorn, 2002
WL 1274052 at *15-%16; Mruz, 166 F.Supp.2d at 70-71° .

% Crumplar, 56 A3d at 1009; Infotechnology, 582 A.2d at 216-17.

85 (A0005) — (A0008). i

3 See, e.g. Bradshaw v. Unity Marine Corp, Inc., 147 F.Supp.2d 668 (S.D. Tex. 2001) (Parties’
counsel submitted poorly drafted and presented pleadings on motion for summary judgment
including citation to non-existent volume of Federal Reporter series. The District Couit did not
exercise discretion to find violation of professional rules in that matter.).
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actions occurred in Delaware before the Superior Court in the relevant litigation, the
trial court would not have had adequate ground to impose Rule 11 sanctions sua
sponte upon this record, revocation of Wood’s pro hac vice admission upon these
grounds, therefore, constitutes an abuse of discretion by the Superior Co‘u.rt.87

The Superior Court’s reliance upon Wood’s Georgia litigation as grounds for
exercising its inherent power to revoke his pro hac vice admiss_i:qn is similarly
improper. Spéciﬁcally, the Superior Court relied on the Northern District of
Georgia’s finding that Wood was not able to establish a factual or .légal basis
entitling him to the injunctive relief sought in his suit.*® The Superior Court entirely
ignored the Northern District of Georgia’s threshold finding that Wood had not
established the required Article III standing for his case to go forward.®® The
Georgia litigation, thus, was disposed of on procedural grounds.® r'[h_e remainder of
the Northern District of Georgia’s written decision addressing the mérits:of Wood’s
Georgia litigation, was therefore mere dicta. |

The Superior Court, however, termed Wood’s Georgia lawsuit as “textbook

frivolous litigation”.”! The court does not, however, fails to then define or explain

87 Accord, Crumplar, 56 A.3d at 1009-10.

8¢ See (AD0OT).

8 (A0100),

M (A0100); accord U.S. Const. art. IIT, § 2, cl. 1; Jacobson v. Fla. Sec'’y of State,974 F.3d 1236,
1245 (11th Cir. 2020)

oL (A0074).
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why the Georgia litigation is “textbook frivolous litigation™.”? 'fhe decision in
Wood, Jr. v. Raffensperger, et al, does not at any point term the litigation as
vexatious, “textbook frivolous”, or as being brought in bad faith.”® No sanctions
were issued against Wood nor his counsel nor was Wood direc.'ted to pay the
defendants’ attorneys’ fees.

Invoking attorney discipline every time a case were dismissed Wbﬁld have a
significant chilling effect on litigation. A case may be dismissed for any number of
reasons and it is not a per se instance of attorney misconduct as implied by the
Superior Court. Though the Northern District of Georgia’s decision in W;ood, Jr. v,
Raffensberger was pending appeal, the Supeﬁor Court revoked Woéd’s pro hac vice
admission on the basis that his filing suit “may violated DRPC 3.17, By contrast,
the Georgia trial court did not seck disciplinary action against wood for \;*iolation of
a rule of professional conduct therein. Wood’s participation in the Georgéa litigation
was not a violation of Rule 3.1 of the Delaware Lawyers’ Rules of Professional
c;o.rtl-:iuct.95

With respect to the Wisconsin litigation, the Superior Court Wwas further

“troubled that an error-ridden affidavit of an expert witness would be filed in support

%2 (A0074 ).
9 2020 WL 6817513 (N.D. Ga. Nov. 20, 2020).
% Jd,

% See, e.g. Republican Party of Penn. v. Degraffenreid, et al, 592 U.S.___ (2021), (Thomas, J.
dissenting). )
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of Mr. Wood’s case.”® Incidentally, the Superior Court mistakenly‘ states that
Russell James Ramsland, Jr. submitted a false affidavit in the Georgia litigation in
its Rule to Show Cause. The Superior Court conducted no inquﬁy as to Wood’s
involvement in drafting and submitting the expert affidavit. In reality, Wood’s
involvement with the Wisconsin litigation was limited; he was not admitted to
practice pro hac vice and was only listed as “Counsel for Notice™; he‘did not at any
point file a Notice of Appearance on behalf of any party.”” The Super'gc;r Court is
plainly holding Wood accountable for the eﬁors of others directly involved in the
litigation. Had Wood been afforded an opportunity to respond orall_gf to the Court’s
Rule to Show Cause, his pro hac vice admission likely would not have been revoked.

Furthermore, the Wisconsin litigation cited by the Superior Cou;rt does not
cite reference Ramsland’s affidavit. The Superior Court made not effort to
substantiate the basis for its allegation that the Ramsland affidavit. contained
materially false information, misidentifying the counties as to which claimed
fraudulent voting occurred. Wood was not directly involved in‘ the drafting or
submission of the Wisconsin litigation. Wood, instead, was standby- tri.al counsel if
necessary. Similar to the Georgia litigation, the Wisconsin litigation wa:; dismissed

on procedural grounds for lack of standing. The misidentification of the Ramsland

% (AD074).
57 (AG0S0-AD051).
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affidavit is only mentioned to demonstrate that individuals acting in gOO'd.faith make
errors, both litigators and lawyers.

Assuming, arguendo, that Wood’s conduct in the Wisconsin and Georgia did
constitute violations of the rules of professional conduct, the Supe.ri;)'r Court lacked
the requisite authority to revoke Wood’s pro hac vice admission on that b.éfsis; doing
so would be tantamount io the Superiof Court conducting an extra-judicial
disciplinary proceeding.”® Furthermore, none of the conduct whi(:;1_1 the Superior
Court deemed improper happened in the presence of the court or in direct relation to
the case before it. This Court and Delaware trial courts have rout_inely‘ held that a
trial court’s inherent power to sanction attorney conduct is limited to misconduct
which happens in the court’s presence, in proceedings related to the case béfore the
court, or to conduct prejudicial to the fairness of the proceeding before it.‘-g9

2. Wood was given an inadequate opportunity to respond to the Superior Court’s
rule to show cause. '

Rule 11 of the Delaware Rules of Evidence require that an attormey be given
written notice of offending conduct and an opportunity to presént evidence and

respond thereto when a trial court raises the issue of sanctions sua sponte.'® The

% Crowhorn, 2002 WL 1274052 a*16 (“It is not for this court to determine if behavior which
occurred [in an] unrelated case is per se unethical under the Delaware Rules of Professional
Conduct.”™). ’

9 Nat’l Union Fire Ins. Co. of Pittshurgh, Pa., v. Stauffer Chem. Co., 1990 WL 197864 (Del.
1990); Ramunno, 625 A.2d at 250; Crowhorn, 2002 WL 1274052 at *135-%16; Crumplar, 56
A3d at 1009; Sequoia, 2013 WL 3362056 at *1-*2; Lendus, 2018 WL 6498674 at *B.

0¢ Crumplar, 56 A3d at 1111-12,
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heightened procedural protections are mandated because of the extf;ordinary nature
of the action.!®! A trial court’s sua sponte revocation of an out-of,—-state attorney’s
pro hac vice admission is an equally extraordinary action mandatiﬁ_g similar
procedural protections. In the case at bar, Wood was issued a rule to show cause by
the Superior Court and required to respond in writing. Wood did so. Following
Wood’s response, the Superior Court took the matter under advisemlent; a;nd without
affording Wood an opportunity to present evidence or respond orglly, tevoked his
pro hac vice admission. The Superior Court then proceeded to deny -Wood’s motion
for reargument.-

At no point in the process of responding to the Superior Court’s rpie 10 show
cause was Wood given a meaningful oppéﬁunity to respond. ‘Wood’s written
response to the rule to show cause was given little weight by the ﬁresiding judge.
This is evidenced in the court’s January 11 memorandum order :evoldhg Wood’s
pro hac vice admission. The court’s memorandum opinion disregards t’rumplar’s
mandate that enhanced procedural protections be afforded to an attorney responding
to a trial court’s sua sponte imposition of extraordinary sanctions.'” |

As anticipated in Mruz, the Superior Court’s January 11 revocation of Wood’s

pro hac vice admission sent a “strong message” and has begun working considerable

101 74 at 1010-12.
102 (A0073).
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hardship upon Wood. Within days of the Superior Court’s revocation. order being
entry, counsel for the defendant in an unrelated matter moved the East'err; District of
New York for revocation of Wood’s pro hac vice admission relying, among other
things, upon the Superior Court’s January 11 revocation order)™ Tt is precisely
occurrences such as this which mandate that this Court extend Crumplar’s
procedural protections to sua sponte actions under Superior Court Civil Rule 90.1(e).

The Superior Court exercised its extraordinary power under Rule 90(e) to
revoke Wood’s pro hac vice admission for what it perceived to be viola'ti‘ons of the
Rules of Professional Conduct. Though Wood was given an opportunity to respond,
in light of the extraordinary nature of the sanction, that opportunity :to respond was
procedurally deficient.!* Moreover, the Superior Court’s revocation of Wo‘od’s pro
hac vice admission invaded the province of this Court’s exclusive authoritﬁz to police
attorney misconduct with regard to the Rules of Professional Conduct; this despite
the Superior Court’s acknowledgement that the Office of Disciplinary Counsel and
this Court have the sole authority to determine whether violations of the Rules of

Professional Conduct have occurred.'® The Superior Court’s exercise of its

193 (A0140).

14 Crumplar, 56 A3d at 1111-1112. -

105 Infotechnology, 582 A.2d at 220 (“[T]he Rules [of Professional Conduct] are to be enforced
by a disciplinary agency”); Crumplar, 56 A.3d at 1009 (“If a trial judge believes an attorney has
committed misconduct, referral to the Office of Disciplinary Counsel [. . .] is the proper recourse
in the absence of prejudicial disruption of the proceeding.”); (A0071) — (A0073).
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authority under Rule 90.1(e) neglected that nonc of Wood’s challenged conduct
prejudicially disrupted the proceedings before it.

In Delaware, a trial court is justified in revoking an out-of-state attorney’s pro
hac vice admission on motion of a party only where it can be shox;»f_rl by “clear and
convincing evidence, that the [behavior] of the attorney in questioﬁ ... will affect
the fairness of the proceedings in [in the case before it].”'% Though. Crowhorn
addressed a trial court’s inherent authority to impose Rule 11 sanctions sua sponte,
the same standard should apply to the Superior Court’s exercise of ils inherent
authority to revoke an out-of-state attorney’s admission pro hac vice sua sponte.
The Crowhorn standard of clear and convincing evidence of serious misconduct that
is prejudicial to the fairness of the proceedings before the court should not be waived
because the sanction is imposed by the Court sua sponte.

Here, the Superior Court made no finding by clear and conirinciné evidence
that Wood’s continued admission pro hac vice would be pfejudicial to the
fundamental fairness of the proceedings before it, thus making coﬁti_ﬁued admission
“inappropriate or inadvisable.”1®” The trial court initially scheduled 01;2;1' argument
for the Rule to Show cause on Wednesday, January 13, 2021 at 9:30 a.m.. However,

the Superior Court issued its decision on January 11, 2021 thus depriving Wood of

106 Cvowhorn, 2002 WL 1274052 at *15-16.
107 Del. Supet. Ct. Civ. R. 90.1(¢).
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a meaningful opportunity to respond to the Rule to Show Causc orally. If Wood had
been afforded the opportunity to respond orally, the allegations ‘contained in the
January 11, 2021 Opinion and Order could have been corrected and _Be put in proper
context.

The Superior Court made no finding by clear and convincing evid-ence that
Wood’s continued representation would prejudicially impact the fairmness of the
proceedings before it. There was no allegation that Wood acted in an inapﬁropriate
fashion in regard to the case before the Superior Court. Despite making no factual
determination as to whether Wood’s continued representation of Page would be
prejudicial to the underlying litigation, the trial court carried out an extra-judicial
disciplinary proceeding to publicly sanction Wood with revocation of hi_s‘
admission pro hac vice. The sanctiqn occurred despite Wood’s pending request to
withdraw his pro hac vice admission.'®® Granting Wood’s request v.ijiould have
obviated the need for the Sanctions Order and complied with the standard this
Court sought to enforce making the revocation unnecessary. Instead of éranting
Wood’s request, the trial court sanctioned Wood in a decision that réceived
worldwide media coverage. The sanction was issued without an oral Bearing and

without a finding of any professional misconduct.

108 (A0014).
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The last portion of the decision pontificates on Wood’s “twee_is” regarding
the 2020 Presidential Election. Wood was unable to respond to this portion of the
decision since the incident took place after the Rule to Show Cause was ‘issued and
the trial judge cancelled oral argument on the matter. The Superior Court’s order
implies that Wood’s “tweets”, “and many other things”, incited these .riots (in
reference to the events of January 6, 2021 in AWashington D.C.). Although the
court below states it makes no finding regarding this conduct, and i't.may be
considered dicta, an official court decision declaring that Wood’s “ﬁeem"’ no
doubt incited the January 6, 2021 riot carries significant weight in the are.:ﬁa of
public opinion. Wood was not able to respond to such a serious and acrimonious
allegation.

After the.revocation, Woeod, now a pro se litigant, filed a timely Motion for
Reargument on January 19, 2021. In its February 11, 2021 Memopanduin and
Order, the Superior Court references in a footnote that Wood failed to file the
motion electronically. However, Wood, as a pro se litigant at this point, was not
able to file electronically and therefore filed a paper copy. In addition, thé Court
states that “Wood’s disregard for our Rules is consistent with his pi‘actice in other
courts, part of the reason his pro hac vice status was revoked.”

Wood’s admission was not revoked for any conduct in the Delawélfe case.

Rather, Wood’s admission was revoked after the Superior Court’s review of out-
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of-state decisions involving the 2020 Presidential Election. The Superioi‘ Court
ignored Wood’s pro se Motion for Reargument because it was not electronically
filed. The Superior Court abused its discretion by rejecting Wood’s pro se Motion

for Reargument.
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CONCLUSION

The lower court revoked Wood’s pro hac admission based on out of state
court actions where no ethical violations were found. As a result of that decision,
not only is Wood’s admission to practice in Delaware revoked but sister courts are
relying on the Superior Court’s January 11 Order to revoke his pro hac vice
admission elsewhere.

Remand for future hearings is futile as neither opposing counsel nor did the
other courts assert misconduct by Wood to support a remedy of revocation. In the
alternative of an outright dismissal of the trial court’s revocation decision, this
Court should vacate the revocation decision and allow Wood to withdraw his
admission pro hac vice, hereby rendering the issue moot.

For the foregoing reasons, Appellant L. Lin Wood respectfully requests that
this Honorable Court dismiss the January 11, 2021 order of the Superior Court
revoking Wood’s admission pro hac vice.

Respectfully submitted,

/s/ Ronald G. Poliquin, Esquire
Ronald G. Poliquin [.D. # 4447
Marc J. Wienkowitz 1.D. # 5965
The Poliquin Firm

1475 South Governors Avenue
Dover, DE 19904

(302) 702-5500

Dated: May 17, 2021
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Several weeks ago, and pursuant to Superior Court Ci'\f.i}l Rule 90.1. 1
issued a Rule to Show Cause why the approval | had given to L. Lin Wood,
Esquire to practice before this Court in this case should not be revoked. Mr.
Wood is not licensed to practice faw in Delaware. Practicing pro hae vice is a
privilege and not a right. 1 respect the desire of litigants to select counsei_@f their
choice. When oul of state counsel is selected, however, | am required to gﬁsure
the appropriate level of integrity and competénce.

During the course of this litigation, a number of high préﬂ!e cases
have been filed around the country challenging the Presidential election. The
cases included, inter alia, suits in Georgia, Wisconsin and Michigan. _Gp-in,io_ns
were delivered in all of the States which were critical in various ways of the
lawyering by the proponents of the lawsuits. In the Rule to Show Cause, I raised
concerns | had after reviewing written decisions from Georgia and Wiscqn.sin.
Specifically, in Georgia, a lawsuit filed by M; Wood resulted in a dietermination
that the suit was without basis in law or fact, The initial pleadings in.'t_he :
Wisconsin case were riddled with errors. [ had concems as listed in the Rule to
Show Cause. '

t gave Mr. Wood until January 6, 2021 to file a response. He did so

at 10:09 p.m., January 6. The response focused primarily upon the fact that none



of the conduct 1 questioned occurred in my Court. The claim is factually correct,
in his response, Mr. Wood writes:

Absent conduct that prejudicially disrupts the proceedings,

trial judges have no independent jurisdiction to enforce

the Rules of Professional Conduct.

Mr. Wood also tells me it is the province of the Delaware Supreme
Court to supervise the practice of law in Delaware and enforce our Rules of
Professional Conduct. With that proposition 1 have no disagreement. In my view
it misses the point and ighores the clear language of Rule 90.1. The response also
contains the declaration of Charles Slanina, Esquire. 1 know Mr. Slanina and have
the highest respect for him, especially for his work and expertise in the area of
legal ethics. His declaration here focused on my lack of a role in lawyer discipline
and was not helpful regarding the issue of the appropriateness and advisability of
continuing pro hae vice permission,

Rute 90.1{e) reads in full:

Withdrawal of attorneys admitted pro hac vice shall

be governed by the provisions of Rule 90(b). The

Court may revoke a pro hae vice admission sua sponte

or upon the motion of a party, if it determines, after

a hearing or other meaningful opportunity to respond,

the continued admission pro hac vice to be nappropriate

or inadvisable.

The standard then [ am to apply is it the continged admission would
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be tnappropriate or inadvisable.

| have no intention to litigate here, or make any findings, as to
whether or not Mr. Wood violated other States” Rules of Professional Conduct, |
agree that is outside my authority. It is the province of the Delaware -O{"‘ﬁ;:e of
Disciplinary Counsel, and uitimately the Delaware Supreme Court, o.r thely
counterparts in other jurisdictions, (o make a factual determination as to whether
Mr. Wood violated the Rules of Professional Conduct. Thus, the cases cited by
Mr. Wood are inapposite and of no avail. In Lendus. LLC' v. Goode, 20 18 WL
6498674 (Del. Ch. Dec, 10, 2018) and Crumpler v. Superior Couri, ex. rel ..New
Castle Countv, Del. Supr., 56 A.3d 1000 (Del. 2012), the courts allowed the
foreign lawyer to withdraw ag pro sac vice counsel and referred alieg:ed ethical
violations to the Office of Disciplinary Counsel. Neither of those is happéni-ng
here. Similarly, in Kaplan v. Wyart, 1984 WL 8274 (Del. Ch. Jan. 18, 1984),
Chancellor Brown, on very different facts, allowed pro hae vice counsel to
continue his representation but stressed that this did not constitute approval of his
conduct and that ethical violations could be addressed elsewhere,

What I am always requ_iz*ed to d::; is ensure that those pfacticing betore
me are of sufficient character, and conduct themselves with suf) ﬁcien}" civility and

truthfulness. Violations of Rules of Professional Conduct are for other entities to



judge based upon an appropriate record following guidelines of due process. My
role here is much more limited.

In response to my inquiry regarding the Georgia iitigatién Mr. Wood
tells me he was (only) a party, and the case is on appeal. He also tells me that the
aflidavit filed in support of the case only contained errors. Neither defense holds
merit with me. As an attorney, Mr. Wood has an obligation, whether on his own
or for clients, to file only cases which have a good faith basis in fact or !a_vé. The
Court’s finding in Georgia otherwise indicates that the Georgin case was textbook
frivolous litigation.

! am also troubled that an error-ridden affidavit of an expert witness
would be filed in support of Mr. Wood's case. An attorney as expe;jiencéd. as M,
Wood knows expert affidavits nmust be reviewed in detail to ensure aceuracy
before filing. Failure to do s0 is either mendacious or incompetent. .

The response to the Rule with regard to the Wiscansil‘rcomp_}éim calis

the Failings “proof reading errors™. Failure to certify a complaint for



injunction or even serve the Defendants are not proof reading ermrs.. The
Complaint would not survive a law school civil procedure class.'

Prior to the pandemic. | watched daily counsel practice before me in a
civil, ethical way to tirelessly advance the interests of their clients. 1t would
dishonaor them were 1 to allow this pro Aac vice order to stand. The ccmdgét of Mr.
Wood. albeit not in my jurisdiction, exhibited a toxic stew of mendacity,
prevarication and surprising incompetence. What has been shown in Court
decisions of our sister States satisfies me that it would be inappropriz;te arid |
inadvisable to continue Mr. Wood's permission to praclice betore thl is Court, 1
acknowledge that I preside over a simall part of the legal world in a small state.
However, we take pride in our bar.

One final matter. A number of events have occurred gince the filing
of the Rule to Show Cause. | have seen reports of “tweets” attributable to Mr.
Wood, At least one tweet called for the arrest and execution of our V ice-

President. Another alleged claims against the Chief Justice of the Supreme Court

of the United States which are too disgusting and outrageous to repeat. Following

"My Wood in his response tells me he is not responsible, as he is listed as “Counsel for Notice™. My
reading of the doeket is he was one of the copnsel of recard for the Plaintiffs. and thus Tully responsible Tor the Hling
Moreover, since | am net nddrassing choice of lav issues with respeet 10 professional misconduct, Delaware Rule of
Prafessional Conduet 8.5 need not he discussed. Nor am | imposing any sanctions under Delavare Superior Court
Civit Role 1L



on top ol these are the events of January 6, 2021 in our Nation’s Capitol, No
doubt these tweets, and many other things, incited these riots.
[ am not here to litigate if Mr. Wood was ultimately the source of the
incitement. | make no finding with regard to this conduct, and it does not form
any part of the basis for my ruling, V} reaftirm my limited role.
T am revoking my order granting Lin Wood, Esquire thé privilege of
representing the Plaintiff in this case. Given my ruling, here the hearing scheduled
for January 13, 2021 is cancelled.” My staff will contact the parties to schedule as

soon as possible a date for argument on the Defendant’s Motion to Dismiss.

ITIS SO ORDERED
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TRuie 901 reguires either 3 hearing on the isstie or other meanisziyl opporiunits to respoid Mr, Wood
wits afforded the latter.
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FACTUAL BACKGROUND

Defamation suits are at the intersection of tort law and the exercise ol free speech.
Ome person’s defamatory insult is another’s rhetorical hyperbole.” This suit brings to one
jurisdiction an offshoot of the international and politically charged dispute conceming
olaims of ties between the Trump campaign and Russia. While the context of the case is
seductive and tantalizing, the law and its application is for me straightforward.

Plaintift Carter Page (“Plaintiff” or “*Dr. Page™) was unknown to the general public
and the media until he became an advisor on Russian affairs to the Trump campaign. Dr.
Page is a graduate of the Naval Academy who upon discharge became involved in
investment banking. Apparently, he developed contacts in Russia and spoke out
concerning relations between Russia and the United States. It was not until he began
advising the Trump campaign, and its ties with Russia, that Dr. Page became the focus
of American authorities, politicians, and the media in general. One could not have lived
through the recent past without being aware of the Trump/Russia controversy.

Defendant, Oath, Inc. (“Defendant™ or “Oath™) is a Delaware corporation and the

parent company of, inter alia, Yahoo! News (*Yahoo™) and TheHuilingtonPost.com

2 Spe. e, Letter Carriers v. Austin, 418 U.S. 264 ( 1974}, in which rhetorical hyperbole is described
as extravagant exaggeration employed to rhetorical effect.

=
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(“HuffPost™). At this stage of the case I must accept the well pled allegations of the
Complaint as true.’ In it. Dr. Page takes issue with eleven articles for which he secks to
hold Oath responsible. Dr. Page’s primary issue is with an article written by Michael
Isiloff and published by Yahoo in September 2016 (the “Isikoff Article™). The Isikoll
Article discusses the now famous, or infamous. depending upon your political
perspective. Steele dossier (the “Dossier™). Of special concern 1o Dr. Page is Mr.
[sikoff™s description of the Dossier as an “intelligence report,” and Steele as a “well
placed intelligence source.” Three other articles which Dr. Page alleges are defamatory
are original content of Defendant’s subsidiary HuffPost. Seven additional articles were
contributed to HuffPost. Dr. Page claims all eleven articles are defamatory, and
Defendant is legally culpable for their publication. Dr. Page’s Complaint alleges that, as
a result of the articles he was held up to ridicule, subjected to threats, including death
threats, and suffered other damages.

Defendant has filed a motion to dismiss the Complaint alleging three defenses.
Defendant contends that the Isikoff Article, and the three HuffPost original content
articles, are essentially true. As to the seven HuffPost contributor articles, Defendant
claims protection under Section 230 of the Communications Decency Act.! Finally,
Defendant contends that Dr. Page is a limited purpose public figure, and actual malice

has not been sufficiently alleged.

Cnre Gen, Motars (Hughes) S holder Litig.. 897 A.2d 162, 168 (Del. 2006).
17 UK.C 82300,
4



The Federal Litigation
On September 14, 2017, Dr. Page sued Oath in the United Stated District Court
for the Southern District of New York. There, Page asserted a federal claim based on
allegations that the Articles, infer alia, were acts of “international terrorism.”™ e
also asserted New York state-law claims for defamation and tortious interference,” the
same claims originally asserted in this Court. The District Court granted Qath'’s
motion to dismiss.” It rejected Dr. Page’s federal terrorism claim on the merits.
declined to exercise supplemental jurisdiction over Dr. Page’s New York state-law
claims. and dismissed the case.! The Second Circuit affirmed in a summary order.”
The Delaware Litigation
On July 27. 2020, Dr. Page filed his Complaint with this Court against Oath'
with respect to the Articles, alleging both defamation and tortious interference under

Delaware law. He amended his Complaint on September 1, 2020, making minor

*Compl. 99 16372, Page v. Oath et ¢l.. No. 17 CTV. 6990 (LGS) (S.D.N.Y. Sept. L. 201 7y ("SDNY

Compl.™).

o Y% 15364, 178-84.

" Page v, Oath Inc.. No, 17 CIV. 6990 (LGS), 2018 WL 1406621 (S.DNCY. Mar. 20, 2018) (" Page 7).
S 14 at ¥4

Y puge v United States Agency for Glob. Media, 797 T'. App™x 550, 554 (2d Cir. 2019).

" [ its Opening Brief in support of its Motion to Dismiss. Defendant argues that. with respect to the
en HuffPost Articles. Plaintiff sued the wrong corporate entity. because HulflPost is operated by
ThelluffingtanPost.com. Ine.. a  corporate  subsidiary  of Oath. Ine. See. eg. AMurrav v
ThetiuffingionPost.com. Ine.. 21 F. Supp. 3d 879 (5.D. Oh. 2014) (“ThelluftingtonPost.com [is] a
Delaware media company that operates the website The HulTington Posl.™). However, Defendant did
not move 10 dismiss the case of this ground. but instead reserved the right to assert this argument later
in the case il necessary. 1 have not considered that argument and express no opinion thereon. Because
Plaintifts claims fail for the other reasons stated herein. it is unnecessary to consider this argument.
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revisions and deleting references to a lawsuit (now dismissed) that he had brought
against the Democratic National Committee. He later dropped the tortious
terference claim, leaving only the defamation claim for me to consider. Under that
claim, Dr. Page alleges defamation with respect to all eleven Articles.
On September 18, 2020, Defendant filed a Motion to Dismiss for Failure to State
a Claim upon which Relief can be Granted under Superior Court Civil Rule 12(b)(6).
The parties briefed the motion, and I held Oral Argument on January 27, 2021.
STANDARD OF REVIEW

Under well settled Delaware law, with respect to a motion to dismiss for failure
to state a claim under Delaware Superior Court Rule 12(b)(6), “a trial court must
accept as true all of the well-pleaded allegations of fact.™'' “A trial court is not,
however, required to accept as true conclusory allegations ‘without specilic
supporting factual allegations.”"In addition, a court must accept “only those
-reasonable inferences that logically flow from the face of the complaint™ and *is not
required to accept every strained interpretation of the allegations proposed by the
plaintiff.”™ "

Defendant has asked me to decide whether Plaintiff’ has stated a claim for

defamation against Defendant based on the Articles. For a variety of reasons. discussed

W gy re Gen, Motors (Hughes) S holder Litig.. 897 A2d 162, 168 (Del. 2006).
12 . (eitation omitted).
5 g (eitation omitted).



more fully below, I find that he has not. Therefore, this case must be disnissed for failure

to state a claim under Delaware Superior Court Rule 12(b)(6)
ANALYSIS

Choice of Law

A preliminary issue is what State’s law governs the defamation analysis. In its
Opening Brief in support of its Motion to Dismiss, Defendant argued at some length that
New York, rather than Delaware, law governed its tortious interference claim, which was
later dropped. However, Defendant argued that a choice of law analysis is unnecessary
for the defamation claims, at least at this stage of the case, because it would not affect the

arguments in its Motion to Dismiss. | agree, and I express no opinion on choice of law.
The Isikoff Article

Truth
Plaintiff claims that several statements made in the Isikoff Article are false:
(1) He met with Russian officials Sechin and Diveykin in the Kremlin;
(2) U.S. officials had received intelligence reports of these meetings;
(3) A well-placed Western intelligence source had told Yahoo! News that U.S.
officials had received these reports; and,
(4) The author of the Isikoff Article (Michael Isikoff) knew these statements

were false, or probably false.



However, | find nothing in the Complaint which supports Plaintiff”s claims that
these statements in the Isikoff Article were false. As a general matter, the article simply
says that U.S, intelligence agencies were investigating reports of Plaintiff’s meetings with
Russian officials, which Plaintiff admits is true, and led to his surveillance for over a year
under FISA warrants. The article does not claim that Plaintifl actually met with those
offictals.

Dr. Page puts particular emphasis on items (2) and (3), above, contending that (a)
the Dossier was not an “intelligence report,” but rather opposition research, and (b) Steele
should not be considered a well-placed Western intelligence source. To me this argument
is either sophistry or political spin. An intelligence report is simply a report of
information potentially relevant to an investigation. It can take many forms, be true or
false, and can be used as opposition research and an intelligence report. Dr. Page also
argues that labelling the Dossier an intelligence report suggests that it comes from a
governmental agency. None of Dr. Page’s descriptions or interpretations of intelligence
report meet the standard of what a reasonable person would conclude, which is the
standard [ must apply.

Additionally, in my view the use of the term “well-placed intelligence source™ does
not unfaitly give credence to the reporting. Again, in my opinion, the description was
fair. and did not defame Dr. Page.

Thus. under Delaware law, Plaintiff fails to state a defamation claim based on the



Isikoft Article. None of the allegations in the Complaint shows that the statements in that
article are false. A defamation plaintiff must plead “a false and defamatory
communication,” and Plaintiff has not done so.

Moreover, under Delaware law, “[iJmmaterial ervors do not render a statement
defamatory so long as the ‘gist’ or ‘sting” of the statement is true.”” An article “is
substantially true,” and therefore not actionable, if the “alleged libel™ was no “more
damaging to the plaintiff’s reputation, in the mind of the average reader, than a truthful
statement would have been.”'® Here, the gist of the IsikofT Article is that the U.S.
povernment was investigating possible meetings between Plaintiff and Russian officials.
Whether that investigation was confirmed by a well-placed Western intelligence source
or based on an intelligence report would make little difference in the mind of the average

reader.

“Fair Reporting” Privilege
Further, because the Isikoff Article is true, it is also protected under the Delaware
privilege for fair reports of governmental proceedings. This privilege immunizes “fair

and accurate™ reports of “governmental” proceedings.!” Plaintiff admits that he was a

W tlbright v. Harris. No. 2019 WL 6711549, at *1 (Del. Super. Ct. Dec. 9, 2019),

' Pazuniak Lene Office. LLC v, Pi-Net Inc'l, Ine.. 2016 WL 3742772, at *6 (Del. Super. Ct. July 7.
2016) (citing Gannetl Co. v. Re, 496 A.2d 553, 557 (Del . 1985)): see also Masson v. New Yorker
Viagazine. Inc. 501 US. 496, 516 (1991).

" ¢ammett Co. v, Re. 496 A2d 553, 557 (Del. 1985).

V7 Recid v. News=Jonrnal Co., 474 A.2d4 119, 120 (Del. 1984).
G



target of the U.S. Government’s and the U.S. Congress’s investigations.'"® Because the
[sikolf Article provided a fair and accurate report of those proceedings, the fair report
privitege applies. Indeed, a federal court has held that the investigations were official
vovernment proceedings.'” Plaintiff acknowledges that governmental acts of executive
officials qualify as official proceedings. The investigation here was conducted by 1.8,
intelligence official in the executive branch. As a fair and accurate report of this

investigation, the Isikotf Article is protected.

The Ten HuffPost Articles

Plaintiff also claims defamation by the ten HuffPost Articles. Three of the ten
HuffPost Articles were original HuffPost content, rather than third-party “contributors.”
Seven of the HuffPost Articles were posted by third-party “contributors.” With respect
to all ten of the HuffPost Articles, Plaintiff’s defamation claim fails for three reasons.

First, as a public figure, Plaintiff fails to allege actual malice by any of the ten
individual authors of the HuffPost Articles, instead focusing all his allegations on others,

Second, the three HuffPost Articles authored by HuffPost employees are true.

Third, Defendant is not liable under the federal Communications Decency Act lor

the seven HuffPost Articles which were posted by third-party “contributors.”

" Am. Compl. 9§41,
" Gubarey v. BuzzFeed, Inc., 340 F. Supp. 3d 1304, 1317 (S.D. Fla, 2018). appeal dismissed. No. 19-
10837-11, 2019 W1 4184055 (1 1th Cir. Apr. 24, 2019).
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Public Figure

Public figures face a “heightened pleading standard” in defamation cases. ™
“There are two types of public figures: all-purpose and limited-purpose.”®' An all-
purpose public figure “achieve[s| such pervasive fame or notoriety that he becomes a
public figure for all purposes,” while a limited-purpose public figure “injects himself
or is drawn into a particular public controversy and thereby becomes a public figure

)

[or a limited range of issues.”™ “The question of whether a plaintiff is a public figure

is ‘one of law, not of fact."™*

Plainti(f was at least a limited-purpose public figure when the HuffPost Articles
were published. | take judicial notice™ of the fact that on March 21, 2016, six months
before the first HuffPost Articles, presidential candidate Donald Trump named Plaintitf
as one of five members of his “foreign policy team.”” Days later, Plaintiff discussed his

26

Russian ties in a two-hour interview with Bloomberg.”™ He therefore “inject[ed] himself”

W Agar v, Judy. 151 A3d 456,477 (Del. Ch. 2017).

el

= fd (quoting Gerrz v, Robert Welch, Inc.. 418 UK. 323, 351 (1974)).
Ud L at 477 (eitation omitted),

S udv v Preferred Conmmmication Systems, Inc., 2016 WL 4992687 (Del. Ch. Sept.19. 2016). at *2
(authorizing “judicial notice, in a motion to dismiss context, of documents of public record™ (citation
omitted)).
** Am. Compl. Ex. | at 2-3 (linking to Post Opinions Statt, 4 franscript of Donald Trump's meeting
with  The  Washington  Post  editorial  hoard,  Wash.  Post (Mar. 21, 2016
https://www. washingtonpost.com/blogs/postpartisan/wp/2016/03/21/a-  transeripi-of-donald-trumps-
mecting-with-the-washington-post- editorialboard/?utm_term=.a7b861dc7173). See also Am. Compl. ¥
14 (admitting that he was a foreign policy advisor to President Trump’s 2016 campaign).
** zachary Mider, Trump s New Russia Advisor Has Deep Ties to Kremlin's Gazprom. BLOOMBERG
(Mar. 30, 2016). hitps//www bloomberg.com/news/articles/2016-03-30/trump-russia-adviser- carter-
{1



into any public controversy relating to the Trump campaign, particularly one concerning

Trump’s connections 1o Russia. Thus, in my view, Plaintiff is a public figure.

Actual Malice
As a public figure, Dr. Page must both plead and prove that the allegedly
defamatory statements were made with “actual malice;” i.e., the speakers “knew {each]|
statement was false or acted with reckless disregard for the truth.”*” This is a “subjective”
standard requiring “a high degree of... awareness of probable falsity.™® Moareover,
Plaintiff must plead that the individual authors of the HuffPost Articles acted with actual
malice. Organizations like Defendant cannot have institutional knowledge of falsity.
Actual malice must be “brought home to the persons . . . having responsibility for the
[allegedly defamatory] publication.”™” Further, Plaintiff must plead facts that permit that
conclusion. “A trial court is not . . . required to accept as true conclusory allegations

*without specific supporting factual allegations.”*
Unlike the Isikoff Article, Plaintiff does not allege facts about any of the

individual authors of the HuffPost Articles. He asserts only that Defendant acted with

actual malice*' Plaintiff also asserts that Defendant’s former CEO, Tim Armstrong,

page-interview).

2 dgar, 151 A3d at 477 (citing Doe v Caliill, 884 A.2d 451, 463 (Del, 2005)).

Bt arte- Hanks Comme ns, Inc. v. Connaughton, 491 118, 657, 688 (1989) {citation omitied ).
P New York Times Coovo Sullivan, 376 1.8, 254, 287 (1964).

M Hughes. 897 A2d at 168.

1 Am. Compl. 99 9. 106-110. 116.



“professionally supported” Hillary Clinton, and that “on his watch, HuffPost posted a
statement on it]s] website . . . that said, “Trump is a serial liar who incites violence. ™

Plaintiff fails to state a claim for defamation because the only lacts he pleads
concern people other than the authors of the HuffPost Articles. Setting aside bare legal
conclusions, “political opposition alone does not constitute actual malice,”™ and, even if
it did, these allegations say nothing about the state of mind of the authors of the [uftPost
Articles.

Plaintiff also claims that the Dossier was “inherently improbable” or contained
statements that “could easily be exposed as false if fact-checked.”* However, it is well
established that “failure to investigate before publishing, even when a reasonably prudent
person would have done so, is not sufficient to establish reckless disregard.”™ " Moreover.
none ol the HuffPost Articles reported on the Dossier as established fact. Plaintif{ himself
says that “[a]t most, the Steele Dossier contained some potential leads to pursue.”™™
Similarly, all that the HuffPost Articles stated is that investigators wete pursuing leads.

Even if Plaintiff could avoid his fatal failure as a public figure to plead actual

malice, his claim would still fail with respect to all ten of the HuffPost Articles. The

three HuffPost Articles authored by HuftPost employees are true, and Defendant

Pl Y16,
Sopalin v, NY. Times Co., 940 I°.3d 804. 814 (2d Cir. 2019).
HAnL Compl. 9 74
S Flarte-Hanks Comme ny. Ine v, Connaughton. 491 1S, 6357, 688 (1989),
* Am. Compl. 9 75.
I3



cannot be liable for the seven HuffPost Articles authored by third-party
“contributors™ under Section 230 of the Communications Decency Act.
Truth of the Three HuffPost Articles Authored by HuffPost Employces
Setting aside these seven Huff Post Articles authored by “contributors.” the
remaining three HultPost Articles are all true.
The first of these Articles, dated September 25, 2016, is titled “Trump Campaign:
That Adviser Reportedly Talking with Russian Officials Isn’t an Adviser Anymore.”
According to Plaintiff. this Article “republished” many of the statements in the Yahoo
Article. Like the Yahoo Article, this first Article only states that officials had received
reports of Plaintiffs alleged meetings.”” The title refers to Dr. Page as “That Advisor

»¥  As in the Yahoo Article, this Article

Reportedly Talking with Russian Officials.
makes clear that these reports had not been conflirmed.” “Carter Page ... reportedly has
had discussions with senior Russian officials ... ™" “Members of Congress have been
briefed on Page discussing sanctions relief with Russia, Yahoo News reported Friday.™"

72 This first HuffPost Article is therefore

“If Page is in talks with Russianofficials . . .
true lor the reasons discussed with respect to the Yahoo Article earlier in this opinion,

The second of these Articles, dated May 22, 2017, mostly concerns General

7 Am. Compl. Ex. 2.
Wl oatl.

L.

L2/

W id a2,

&lel.



Michael Flynn, but contains one statement about Plaintiff: that the Senate Intelligence
Committee had requested documents from Plaintiff, who was so far refusing to
cooperate. This second article is true also. Contrary to Plaintiff’s assertion, this second
Article does not say or suggest that Plaintiff was “obstructing a congressional

} It states only that, at the time of publication, Plaintilf was “so far

investigation.™
refusing to cooperate” with document requests from the Senate Intelligence
Committee.™ Dr. Page claims this is false because he did “ofler[] significant cooperation
and a substantial quantity of documents.™? But he does not say he had done so at the
time this article was published.’ The qualifier “so far” conveyed that Dr. Page still had
time to produce the requested documents. Readers would not conclude that Dr, Page’s
permissible delay was “obstructing a congressional investigation.”” Thus this second
Article 18 true.

T'he third of these Articles, dated May 19, 2017, also makes a statement about
Plaintift: questioning why Trump continues to stand by Flynn despite denouncing his
ties to Paul Manafort and Carter Page. Plaintift simply misquotes the third Article.™

Plaintiff claims that “President Trump never ‘denounced’ Dr. Page.,”™” But this third

1 Am. Compl. Ex, 2 and § 534.
" Am. Compl. Ex. 5 at 2,

S Am. Compl. § 54.

o fif.

CEN

* Am. Compl. Ex. 9.

¥ Am. Compl. J 59,



Article only says that Trump “denounce|d] his ties” to Page.™" Trump’s campaign
manager said Plaintiff was “no longer an adviser.”' Plaintiff does not dispute this fuct,
and admits “he was unable to contribute any material assistance”™ to the Trump
campaign.”™ Thus this third Article is true.
Immunity of Defendant under Section 230
Seven of the HuffPost Articles were authored by third-party “contributors.”S As
Plaintiff has acknowledged in another forum, HuffPost warned when these Articles
were posted that it is “not responsible for . . . the opinions expressed by content
contributors.”™
Section 230 of the federal Communications Decency Act (“Section 2307)
immunizes websites from liability for the unlawful speech of third parties. “No provider
or user ol an interactive computer service shall be treated as the publisher or speaker of
any information provided by another information content provider.”®  This immunity
“prevent[s| lawsuits from shutting down websites,™®. because “[t]he specter of tort

liability in an area of such prolific speech would have an obvious chilling effect.™’

Section 230 expressly preempts Delaware law. “No cause of action may be

“Am. Compl, Ex. 9at 2.
L Am. Compl, Ex. 2at 1.
 Am. Compl, § 48,
* Am. Compl. Ex. 2 (authored by “Brad Schreiber. Contributor™): Exs. 4, 6-8, 10-11.
Y SDNY Compl. § 126 (quoting HulTPost Terms ol Service).
AT US.C$ 23000(1).
“ Buizel v. Smith, 333 F.3d 1018, 1027-28 (9th Cir. 2003). rel'g denied hy 3511
N Lerun v Am. Ondine, Ine., 129 1°.3d 327, 331 (dth Cir. 1997,
L6



brought and no liability may be imposed under any State or local law that is inconsistent
with this section.”®
Importantly, Section 230 grants “immunity from suit rather than a mere defense

to liability.™”

Courts therefore apply Section 230 “at the earliest possible stage of the
case.” oflen on a motion to dismiss as in this case, because such immunity would be
“effectively lost™ if defendants were subject to costly litigation.”

Section 230 bars suit where (1) the defendant provides an “interactive compulter
service™; (2) the complained-of statements were made by “another information content
provider™: and (3) the claim “seek[s] to treat the defendant as a publisher or speaker of
|that] third party content.”™' Here, all three of these elements are satished.

First, Hul1Post provides an “interactive computer service,” which is defined as an
“information service . . . that provides or enables computer access by multiple users to a
computer server.”® Courts have *“adopt[ed] a relatively expansive definition of

ERET(% ]

‘interactive computer service. “[T]he most common interactive computer services

are websites.”® “Websites [that publish third party content] are under the umbrella of

W47 US.C.§ 230(e)(3).

M Nemer Cheveolet, Lid. v, Consumeraffaivs.com, fnc. 591 F.Ad 250, 254-55 (4th Cir. 2009).

COpdat 254, See also. ez, AdvanFort Co. v, Cartner, No. 1:15-cv-220. 2015 WL 12516240, at *5 (1212,
Va, Oct. 30, 20153); MA exrel PR v Villuge Voice Media Holdings, LLC. 809 F. Supp. 2d 1041, 1038
(I..D. Mo. 201 1Y Gibson v, Craigslist, fnc., No. 08 Civ. 7735, 2009 W1, 1704355, at *S(S.D.NLY. June

15.2009).
" Gibson, 2000 WL 1704355, a1 *3.
" 47 U.S.CL 8 230(0(2),
“ Curafuno. 339 . 3d at 1123 see also Parker v. Google, Inc.. 422 1. Supp. 2d 492, 501 n.6 (L.D. Pa,
2000} (same).
OV Kimzev v, Yelp! Ine.. 836 F.3d 1263, 1268 (9th Cir, 2016) (citation omitted).
|7



SIS

protection of Section 230.

Second, HuffPost was not the “information content provider” lor these seven
Articles. That is because Section 230 “protects websites from liability . . . for material
posted on their websites by someone else.”® This is true regardless of whether HuftPost
exercised “traditional editorial functions—such as deciding whether to publish, withdraw,
postpone or alter content.”™” Indeed, such conduct is precisely what Section 230 was

designed to protect.™ *

[A] central purpose of the Act was to protect from liability service
providers and users who take some affirmative steps to edit the material posted.”"

Third, Plaintiff clearly seeks to hold Defendant liable as the publisher or speaker
of this third-party content. Both of his claims depend on Defendant having “made™ or
“published” the relevant statements.™

At Oral Argument, Dr. Page claimed for the first time that Defendant had no
Section 230 protection and was responsible for the publication of the seven HuflPost
contributor articles as if they were Defendant’s original content. This argument ignores,
and does not comport with, Delendant’s process of expressly noting that the authors of

the articles were contributors, and it was not responsible for the content. In its

publication, Detendant told readers that the articles were written by contributors who

" Colling v, Purdie Univ., 703 T. Supp. 2d 862, 878 (N.D. Ind. 2010).

Y Perlman v Vox Media, Inc., 2020 W1, 3474143, al *2 n.24 (Del. Super. Ct. June 24. 2020).

“" Dowhenko v. Google Inc., 582 F. App x 801. 805 (i 1th Cir. 2014) (quoting Zeran, 129 F.3d at 330).
R e

" Buaizel. 333 F.3d at 1031,

" See. e, Am. Compl. 59 144, 147, 160-61.



control their own work and post freely to the site,

This is not a controversial application of Section 230. The law was designed to
foster a “true diversity of political discourse.””! By allowing third parties to comment on
an issue of immense political concern, HuffPost did just that. With respect to these seven
articles, all three elements of Section 230 are satisfied, and Dr. Page’s claim must be
dismissed.

For the reasons stated above, | GRANT Defendant’s Motion to Dismiss for Failure
to State a Claim. This case is dismissed.

ITIS SO ORDERED.
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