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NATURE OF THE PROCEEDINGS
RBC Capital Markets, LLC (“RBC”) filed a complaint (“Complaint™)

in the Delaware Superior Court (the “Superior Court” or “Trial Court”) to
commence this action on February 1, 2012. Appellee U.S. Education Loan Trust
IV, LLC (“USEL 1V”), and Appellee Education Loan Trust IV (the “Trust,” and
collectively with USEL IV, “Appellees”) each filed a motion to dismiss the
Complaint. (The Trial Court held oral argument on those motions on June 20,
2012. At the conclusion of that oral argument, the Trial Court invited RBC to
amend the Complaint to provide more detailed allegations regarding Appellees’
failure to turn over interest payments owed to RBC.

On August 20, 2012, RBC, along with nominal plaintiffs The
Depository Trust Company (“DTC”) and Cede & Co. (“Cede,” and collectively
with RBC and DTC, “Appellants”), filed an Amended Complaint (the “Amended
Complaint”), which stated a claim for breach of contract based on Appellees’
failure to provide RBC with interest earned but not paid. USEL IV and the Trust
each filed a motion to dismiss the Amended Complaint (collectively, the “Motions
to Dismiss”). On May 31, 2013, the Trial Court issued an opinion and order
dismissing the Amended Complaint, holding that RBC’s claim was barred by res
Jjudicata, and alternatively, that the Amended Complaint failed to state a claim

under Superior Court Civil Rule 12(b)(6) (attached hereto as Exhibit A).




SUMMARY OF ARGUMENTS
In dismissing RBC’s Amended Complaint, the Trial Court applied

improperly two important legal principles under Delaware law.

First, the Trial Court placed a far heavier burden on RBC under
Superior Court Civil Rule 12(b)(6) than the proper standard under Delaware law
allows. In short, the Trial Court would have required RBC essentially to prove its
case at the motion to dismiss stage, whereas Delaware law requires only that a
complaint make allegations that put the defendants on noftice of the claim against
them and assert a conceivable set of circumstances under which the plaintiff could
recover.

Second, the Trial Court applied the doctrine of res judicata
improperly and contrary to Delaware law when it held that this action is barred
because of a previous action that (a) arose from a different set of operative facts,
and (b) was not decided by a final adjudication on the merits of that action.

For these reasons, the Trial Court’s order dismissing the Amended

Complaint should be reversed.
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STATEMENT OF FACTS

A.  This Action

Since at least 2007, RBC has been a beneficial owner of auction rate
securities backed by student loans (“ARS”) issued by USEL IV in connection with
the Trust. (Amended Complaint (“Am. Compl.”) 7 1, 17, A74, A80.) Currently,
RBC holds $453 million of USEL IV-issued ARS and is the largest owner of ARS
issued by the Trust. (Id. Y 17, 20, A80.) The ARS were issued pursuant to an
Indenture of Trust, dated March 1, 2006, between USEL IV as issuer and The
Bank of New York (“BONY”) as Trustee, (id. § 9, A77), and a number of
amendments to the Indenture dated March 1, 2006, September 1, 2006, and
October 1, 2007 (collectively, the “Indenture”). (Id. § 10, A78.) The Indenture
defines the rates of interest to be paid to holders of the ARS. (/d. | 11, A78.)
Under the terms of the Indenture, the interest rate to be paid on ARS was typically
set in periodic auctions; these auctions were used to set the interest rate on the ARS
until February 2008. (Id.)

Beginning in February 2008, auctions for USEL IV-issued ARS began
to fail due to distress in the global credit markets, and those auction failures
continue to the present day. (Id. q 12, A78.) The Indenture defines the rate of
interest to be paid to ARS holders such as RBC in the event of a failed auction—

specifically, the lesser of the Net Loan Rate and the Maximum Rate. (/d. § 13,



A78-A79.) The Maximum Rate is a per annum interest rate that is the lesser of (a)
LIBOR plus 1.5% to 2.5%, depending on the ARS’ rating; (b) a cap based on
commercial paper rates; (c) 18%; and (d) the highest rate the issuer may legally
pay. (Id. § 14, A79.) The Net Loan Rate is a per annum rate that is directly tied to
the cash flows of the underlying student loan collateral, specifically (a) the sum of
all interest and Special Allowance payments (as defined in the Indenture) made
during the preceding quarter, less (b) all Note, Servicing, Administration, and
consolidation loan rebate fees paid during the preceding quarter, divided by (c) the
average daily principal balance of the loans for the preceding quarter. (/d. Y15,
A79.)

In May 2010, in retaliation for complaints made by RBC, USEL IV
abruptly and wrongfully stopped making interest payments to RBC on any of the
ARS it holds, dropping the amount of interest paid on those ARS to 0%. (Id.)
USEL IV was aware that RBC was and continues to be the largest shareholder of
USEL IV-issued ARS and that the financial impact of halting interest payments
would be borne more by RBC than by other ARS owners. (/d. 439, A88.) USEL
IV has ignored repeated requests from RBC for information relating to the Trust,
and even went so far as to block RBC’s access to an investor website which USEL
IV maintains and to which all other owners of the ARS have access. (Id. | 24,

A82)



Despite USEL IV’s attempts to cut off RBC’s access to information,
RBC has been able to collect data which makes clear the amount of unpaid interest
that is owed to RBC. (Id.) RBC used this data to analyze the actual cash flows
into and out of the Trust, which reflected that net cash has come into the Trust that
should have been used to make interest payments to RBC. (/d. { 34, A86.) Yet
Appellees refused to distribute that cash to RBC in the form of periodic interest
payments as required by the Indenture. (Id.)

The data RBC used in its analysis are derived from trustee statements
that include details about cash flows into and out of the Trust, as well as quarterly
investor reports prepared by USEL IV. (Id. | 24, A82.) These sources provide
detailed day-by-day data that enabled RBC to calculate the amount of interest
owed to RBC for the period from May 1, 2011 to April 30, 2012. (Id. 25, A82.)
Specifically, RBC used this data to calculate the Net Loan Rate applicable to
RBC’s ARS for each quarter in 2011. (/d. 9 26-29, A82-A84.) RBC also
determined which of the Net Loan Rate and Maximum Rate applied during each
period, and applied the lower of the two as the Indenture requires. (/d. § 30, A84.)
RBC’s analysis showed that from May 1, 2011 to April 30, 2012, USEL IV should
have paid RBC $920,689 in interest. (/d. §31, A84.)

In addition, RBC undertook an investigation of the ARS market as a

whole, as well as trusts with similar underlying collateral to that of the Trust at



issue here. (Id. Y 40-56, A88-A93.) This investigation provided further evidence
that USEL IV is improperly withholding interest payments:

e RBC analyzed 27 different student loan trusts with a total of 87
outstanding ARS having similar characteristics to the USEL IV-issued
ARS and found that since January 2010, only 2 of the 27 have
reported consecutive periods with 0% interest rates (and only for a
few CUSIPS) while none of the trusts ever reported 3 or more
consecutive periods with 0% interest rates. (Id. ] 41-42, A88-A89.)
In stark contrast, USEL IV had paid 0% interest for 34 consecutive
periods on all CUSIPS as of the filing of the Amended Complaint.
(d.)

e RBC analyzed on a year-by-year basis the interest rates USEL IV paid
on the ARS it issued. (Id. 9 45-46, A89-A90.) In 2007 and 2008, the
amount of interest paid by USEL IV roughly correlated with the rest
of the market, but by 2010 and 2011, the interest rates USEL IV paid
diverged dramatically from the interest rates paid by the rest of the
market. (Id.)

e RBC’s investigation revealed that a particular trust that (a) is owned
and administered by the same company as USEL 1V, (b) is governed
by nearly identical Trust documentation, and (c) has similar
underlying student loan collateral and a similar cost structure, has had
only one occurrence of a two-month consecutive 0% interest rate
since 2009. (Id. ] 49-50, A91.) Notably, RBC does not own ARS
from this trust, which further underscores that USEL IV is retaliating
against RBC.

e RBC analyzed the underlying student loans that collateralize
USEL IV and found that from 2007 through 2011, USEL IV’s student
loan portfolio experienced a steady increase in the proportion of
student loans being actively repaid by their borrowers. (Id. ] 51-56,
A91-A93.) This should have had the effect of increasing the interest
being paid to ARS holders. (Id. 53, A92.)

In sum, the Trust has money that it refuses to pay and which was

owed to ARS holders in the form of periodic interest payments. (Id. | 28-32, 79,
6



A83-A85, A98.) There are over $1 billion of collateral student loans paying
interest into the Trust every month, and the Trust remains in possession of money
that it refuses to disgorge. (Id. 49 38, 79, A87, A98.) Moreover, publicly available
filings made by One William Street Capital Management L.P., a holder of Notes
governed by the same Indenture that governs the Notes in this lawsuit, show that
although the Trust possesses millions of dollars in funds, it wrongfully refuses to
use those funds to provide earned interest to noteholders. (Id. § 58, A93.)

USEL IV’s improper withholding of interest payments due to RBC is
a breach of the Indenture and of RBC’s rights as a holder of ARS. (/d. 71, A97.)
USEL IV’s continued failure to pay interest to RBC when due, in direct violation
of the Indenture’s terms, constitutes an Event of Default under Section 6.01(a) of
the Indenture, which provides:

Events of Default. If any of the following events occur, it is

hereby defined as and declared to be and to constitute an Event

of Default, whatever the reason therefore and whether voluntary

or involuntary or effected by operation of law: (a) default in the

due and punctual payment of any interest on any Senior Note
for five Business Days.

(Id. 19 74-75, A97-A98.) Under Section 6.09 of the Indenture, once an Event of

Default has occurred, RBC has an “absolute and unconditional” right to initiate

suit for the payment of interest. (/d. Y 75-76, A98.) Section 6.09 provides in full:
Unconditional Right of Noteholders To Enforce Payment.
Notwithstanding any other provision in this Indenture, the
Holder of any Note shall have the right, which is absolute and

7



unconditional, to receive payment of the principal of, premium,
if any, and interest on such Note in accordance with the terms
thereof and hereof and, upon the occurrence of an Event of
Default with respect thereto, to institute suit for the enforcement
of any such payment, and such right shall not be impaired
without the consent of such Holder.

(Id. 77, A98.)

B. The Chancery Action

Prior to filing this action, RBC discovered that USEL IV had caused
excessive fees to be paid out of the Trust in 2008 and 2009, in violation of the |
Indenture’s express limits on such fees. On March 18, 2011, RBC filed a Verified

Complaint (the “Chancery Complaint™) in the Delaware Court of Chancery (the

“Chancery Action”) against USEL IV and the Trust on the grounds that USEL IV
had breached the Indenture by paying excessive fees. The Court of Chancery
issued an opinion granting a motion to dismiss the Chancery Action on December
6, 2011, holding that RBC lacked standing to bring the claims asserted therein.

(the “Chancery Opinion™) (A56-A73.)




ARGUMENT

L THE TRIAL COURT ERRONEOUSLY APPLIED A
HEIGHTENED PLEADING STANDARD IN DISMISSING
RBC’S BREACH OF CONTRACT CLAIM

A. Question Presented
Has RBC sufficiently pled a breach of contract claim against

Appellees where it has alleged detailed facts that support all elements of the claim
and give Appellees notice of the claim, and where the claim is not barred by the
Indenture’s no-action clause? This question was preserved in RBC’s Consolidated
Answering Brief in Opposition to Defendants’ Motions to Dismiss the Amended
Complaint and at oral argument. See, e.g., A561-A573, A727-A736, A744-A748.

B. Standard and Scope of Review

The Supreme Court reviews de novo a trial court’s grant of a motion
to dismiss under Superior Court Civil Rule 12(b)(6). See Century Mortg. Co. v.
Morgan Stanley Mortg. Capital Holdings LLC, 27 A.3d 531, 535 (Del. 2011);
Haskins v. Kay, 963 A.2d 138 (Del. 2008). In reviewing the Trial Court’s
dismissal of RBC’s Amended Complaint, this Court must (1) accept all of RBC’s
well-pleaded factual allegations as true, (2) accept even vague allegations as well-
pleaded if they give Appellees notice of the claim, (3) draw all reasonable
inferences in favor of RBC, and (4) not affirm the Trial Court’s dismissal unless
RBC would not be entitled to recover under any reasonably conceivable set of

circumstances. Century Mortg. Co., 27 A.3d at 535.
9



The pleading standard governing the motion to dismiss stage of a
proceeding in Delaware has been described by this Court as “minimal” or “low.”
Id. at 536; see also Doe v. Cahill, 884 A.2d 451, 458 (Del. 2005) (“the threshold
for the showing a plaintiff must make to survive a motion to dismiss is low”).
Under Delaware law," a complaint need not contain heightened fact pleadings of
specifics, rather it “need only give general notice as to the nature of the claim
asserted” to avoid dismissal. Universal Capital Mgmt. v. Micco World, Inc., 2012
WL 1413598, at *2 (Del. Super. Feb. 1, 2012) (citation omitted). This Court has
repeatedly made clear that “the governing pleading standard in Delaware to survive
a motion to dismiss is reasonable ‘conceivability’” — a standard akin to
determining whether the claim is possibly true.®> Century Mortg. Co., 27 A.3d at
537 & n.13; Cambium Ltd. v. Trilantic Capital Partners, 36 A.3d 348 (Del. 2012).
“All that matters at the motion to dismiss stage,” then, is that a plaintiff’s well-

pleaded complaint alleges a claim that, if proven, would “entitle [the plaintiff] to

1 Although New York law applies to the substance of RBC’s breach of contract claims
because the Indenture contains a choice of law provision providing for the application of New
York law, Delaware law applies to procedural issues such as the standard of review on a motion
to dismiss. See, e.g., Noddings Inv. Grp., Inc. v. Capstar Commc 'ns., Inc., 1999 WL 182568, at
*2 (Del. Ch. Mar. 24, 1999) (applying Delaware standard of review on motion to dismiss in
dispute over contract governed by New York law).

2 As this Court has explained, Delaware’s pleading standard imposes a lower burden than

the federal standard, under which the standard to survive a motion to dismiss is “plausibility.”
Century Mortg. Co., 27 A.3d at 537 n.13 (“Our governing ‘conceivability’ standard is more akin
to ‘possibility,” while the federal ‘plausibility’ standard falls somewhere beyond mere
‘possibility’ but short of ‘probability.’”).

10



relief under a reasonably conceivable set of circumstances.” Century Mortg. Co.,
27 A.3d at 538. Thus, the “test for determining the sufficiency of a claim is a
broad one,” Haskins, 963 A.2d at 138; at the motion to dismiss stage, “it matters
not which party’s assertions are actually true.” Century Mortg. Co., 27 A.3d at
538. Indeed, a trial court may believe as a factual matter that it ultimately may be
impossible for a plaintiff to prove its claims at a later stage of the proceeding, “but
that is not the test to survive a motion to dismiss.” Id. at 536.

C.  Merits

1. RBC Pled Sufficient Factual Allegations in the
Amended Complaint to Sustain Its Claim

The facts RBC alleged in the Amended Complaint were more than

sufficient to meet the “low” threshold necessary to survive Appellees’ motion to

dismiss below. See Doe v. Cahill, 884 A.2d at 458; see also Century Mortg. Co.,

| 27 A.3d at 536. The Amended Complaint was well-pleaded because it clearly put

Appellees on notice that RBC was pursuing a breach of contract claim based on

unpaid interest under the terms of the Indenture. See Century Mortg. Co., 27 A.3d

at 535. Thus, the Trial Court was required to accept as true RBC’s allegations

even if they were “vague” (which they were not). Id.; see also Exhibit A at 2
(“RBC’s complaint is vague as to why interest was not earned.”).

As discussed below, the Trial Court misapplied the Delaware pleading

standard with respect to RBC’s breach of contract claim. Furthermore, Appellees’

11



arguments on their motions to dismiss below did not support the Trial Court’s
dismissal of RBC’s Amended Complaint. At no point below did Appellees assert
that they did not understand the nature of the claim against them. Rather, they
suggested that dismissal was appropriate because they required extremely
particularized allegations and “source documents” regarding the performance of
the underlying collateral so that they could test the truth of the Amended
Complaint’s allegations. Yet like the Trial Court, Appellees incorrectly invoked a
vastly higher pleading standard than exists under Delaware law. Thus,
notwithstanding Appellees’ protestations regarding the particularity of RBC’s
allegations, the Trial Court was required to accept RBC’s allegations as true and to
not dismiss the Amended Complaint unless it was not “conceivable” that RBC
could recover under any set of circumstances. Century Mortg. Co., 27 A.3d at 535.
a. RBC Was Not Required to Allege the Exact

Amount of Interest Due Under the Indenture —
Although It Did

The Trial Court erred in dismissing the Amended Complaint under
Superior Court Civil Rule 12(b)(6) because RBC failed to allege “exactly what
interest was due and when.” Exhibit A at 17 (emphasis added). The Trial Court
misapplied Delaware’s motion to dismiss standard and also impermissibly ignored
the allegations in the Amended Complaint that set forth precisely — to the penny —

how much interest was due and when it was due. The Trial Court also held that

12



“[iJt seem[s] . . . that no pleading specifically alleges there is interest that has been
earned and not distributed as called for by the interest payment formula.” Id. at 17-
18.. This holding misapplied Delaware’s notice pleading standard and also ignored
allegations in the Amended Complaint that allege that exact information.

The Trial Court’s formulation of the applicable pleading standard (and
thus the dismissal of RBC’s breach of contract claim) would hold RBC to a burden
that is vastly higher than is provided for under Delaware law.

Under Delaware’s pleading standard, as discussed above, RBC need
not allege exactly how much interest is due, and when. See Century Mortg. Co., 27
A.3d at 538 (reversing the trial court’s dismissal because “[a]ll that matters at the
motion to dismiss stage is that [plaintiff below’s] well-pleaded Complaint [makes
allegations that] if proven, would entitle [plaintiff below] to relief under a
reasonably conceivable set of circumstances”). Nevertheless, and contrary to the
Trial Court’s holding that the Amended Complaint fails to allege that interest has
been earned and not paid pursuant to the Indenture, the Amended Complaint
alleges extensive specific facts regarding the amount of interest owed and the time
period for which that interest is owed. (See, e.g., Am. Compl. |7 28-32, 35-38, 41-
47, 52-55, A83-A84, A86-A90, A92-A93.) For example:

o “RBC has determined that from the second quarter of 2011 through
the second quarter of 2012, USEL IV should have paid RBC $920,689

in interest under the terms of the Indenture . . . . The following
summary shows, by CUSIP number, the amount of interest USEL IV

13



should have paid to RBC for each of the past five business quarters.”
(Am. Compl. 31, A84-A85.)

e “The actual cash flows into and out of the Trust demonstrate that net
cash has come into the Trust which in turn should have resulted in
interest payments being made to ARS owners, but Defendants are
refusing to distribute that cash to RBC in the form of periodic interest
payments according to the schedule set out in the Indenture.” (Id.
34, A86.)

o “Despite over $1 billion of collateral student loans paying interest into
the Trust every month, the Trust continues to collect that money but
not properly apply those funds to make interest payments to ARS
holders as interest as required by contract.” (Id. § 38, A87.)

o “USEL IV has received cash in the form of interest payments on the
underlying student loan collateral, but has not properly applied that
cash to make interest payments to ARS owners as required by the
Indenture of Trust.” (Id. ] 46, A90.)

e “Based on RBC’s analysis, interest payments should have been made
given that the Trust had net positive cash flows during 2011.” (/d.
48, A91.)

e “Applying the Net Loan Rate and Maximum Rate formula to these
cash flows shows that interest should have been paid. Given that
substantial net cash flow is coming into the Trust each month, interest
clearly is due and owing.” (Id. § 56, A93.)

e “The Trust has money which it refuses to disgorge and which was
owed to ARS holders in the form of periodic interest payments.” (/d.
179, A98.)

The Amended Complaint also walks through the terms of the
Indenture and the application of the Net Loan Rate to allege specifically how RBC
determined that it should have been paid over $920,000 in interest in 2011. For

example, the Amended Complaint alleges that RBC calculated the Net Loan Rate

14



by examining documents showing “details about the flows of cash into and out of
the Trust” (id. 24, A82), and then applied the applicable rate to each CUSIP that
RBC owns (id. 130, A84).

In addition, the Amended Complaint provides precise allegations
regarding the composition of loan collateral, the similarity of Trust documentation
and interest calculations (sometimes nearly identical), and other material
characteristics of the similar trusts analyzed by RBC that were making substantial
interest payments, making these allegations sufficient to survive a motion to
dismiss.” (Id. 9 41, 46-50, 58, A88, A90-A91, A93-A94.)

The Amended Complaint also alleges, based upon the actual cash
flows of the Trust for 2011, that there were over $2 billion in student loans, of
which over $1 billion were paying interest into the Trust every month. (/d. ¥ 38,
52-54, A87, A92.) The Trust took in over $50 million in interest payments on the

underlying student loan collateral in 2011, and even after paying expenses and

3 The Trust’s argument below that “third-parties’ hearsay” and the parol evidence rule

prohibit consideration of these allegations (Opening Brief of the Bank of New York Mellon, as
Indenture Trustee for Defendant Education Loan Trust IV, in Support of its Motion to Dismiss
the Amended Complaint, dated Oct. 12, 2012 (“Trust Br.”), at 16, n.15, A494) was completely
without merit. The Trust cited no legal authority suggesting that allegations containing “third-
parties’ hearsay” cannot be credited as true on a motion to dismiss, and the parol evidence rule is
irrelevant because RBC did not introduce these analyses to suggest how to interpret the
Indenture. (See id. (citing Krieger v. Cornelius, 697 N.Y.S.2d 766, 767 (App. Div. 1999)
(standing only for proposition that where parties’ intent was clear from terms of contract, court
need not resort to extrinsic evidence to determine that intent); Baisley Park Gardens Assoc. v.
Brown, 2003 WL 22519444, at *1 (N.Y. App. Div. Oct. 2, 2003) (“extrinsic and parol evidence
is not admissible to create an ambiguity in a written agreement” (emphasis added)). Indeed, the
Indenture’s terms are clear—Appellees must periodically pay interest on ARS that RBC owns.
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making adjustments, there was significant cash left over which should have been
paid to RBC in the form of interest on the ARS it owns. (Id. 28, A83.)

In sum, the allegations RBC made in the Amended Complaint went
above and beyond what was necessary to put Appellees on notice of the claim
against them. The allegations in the Amended Complaint also set out a
conceivable set of circumstance under which RBC would have been entitled to
relief. Therefore, the allegations in the Amended Complaint are more than
sufficient to survive a motion to dismiss under Delaware law.

b. RBC Was Not Required to Allege With

Particularity How It Calculated the Amount of
Interest Due — Although It Did

Below, Appellees argued at length that the Amended Complaint had
to allege precise details regarding exactly how the Net Loan Rate was calculated,
so that they could challenge the truth of the allegations in the Amended Complaint.
For example, Appellees argued that without the underlying evidence and “source
documents” that formed the basis for RBC’s allegations, it was impossible for

them to “test” RBC’s allegations® and “reach the merits of a breach of contract

4 Appellees apparently wanted to “test” RBC’s calculations, arguing that “RBC could have

made a math error.” (Opening Brief in Support of Defendant U.S. Education Loan Trust IV,
LLC’s Motion to Dismiss the Amended Complaint, dated Oct. 12, 2012 (“USEL IV Br.”), at 18,
A542 (emphasis added).)
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claim.”® Again, Appellees argued the incorrect standard and ignored the plain
allegations in the Amended Complaint.

Under Delaware’s notice pleading standard, “a plaintiff is not required
to plead any evidence in support of allegations in a complaint.” American Tower
Corp. v. Unity Commc’ns, Inc., 2010 WL 1077850, at *1 (Del. Super. Mar. 8,
2010) (emphasis added) (holding that plaintiff need not “present evidence
sufficient to support the factual allegations in its Complaint, but is merely required
to place [Defendant] on notice of the cause of action asserted”); see also Mason v.
Redline Transp. Corp., 2009 WL 1231248, at *1 (Del. Super. Apr. 30, 2009)
(“consideration of a motion to dismiss does not call for a review of underlying
proof or evidence”).

Notwithstanding that Appellees were not entitled to “test” the
sufficiency of RBC’s evidence at the motion to dismiss stage, the Amended
Complaint includes detailed allegations as to how RBC calculated the amount of
interest due. The Amended Complaint quotes the Indenture to explain that the Net
Loan Rate is a per annum rate based on (a) the sum of all interest and Special
Allowance payments made during the preceding quarter, less (b) all Note,

Servicing, Administration, and consolidation loan rebate fees paid during the

5 TrustBr. at 7, A485; USEL IV Br. at 1, 17, 18, A525, A541, A542 (emphasis added).
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preceding quarter, divided by (¢) the average daily principal balance of the loans
for the preceding quarter. (Am. Compl. § 15, A79.) Thus, the formula is (a) minus
(b) divided by (¢). The Amended Complaint provides each of these inputs. (Id. Y
28-29, A83-A84.) Further, in contradiction to Appellees’ argument below that
“RBC does not adequately identify the sources of the data it used” (USEL IV Br. at
2, A526), RBC alleged precisely which documents provided the data it used to
calculate the interest owed. The Amended Complaint alleges that the data were
taken from (1) trustee statements provided to RBC by the Trust in January 2012
pursuant to RBC’s request under Section 7.14 of the Indenture; and (2) quarterly
investor reports for 2011 prepared by the Issuer. (Am. Compl. |24, A82.)

In short, while Appellees may have disputed RBC’s calculations
below and sought to review all of the evidence that formed the basis for every
calculation, RBC’s allegations must be assumed to be true at this stage of the
proceeding.

2. The Indenture’s “No-Action” Clause Does Not Bar
RBC’s Claim

The Trial Court held that “the Net Loan Rate equation undeniably
involves management decisions, and a challenge to those decisions is a derivative
claim subject to the Indenture’s ‘no-action clause.”” Exhibit A at 18. However,
simply because “management decisions” may in some way have some

mathematical effect on some of the inputs into the Net Loan Rate calculation, that
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does not mean that RBC’s claim for unpaid interest is barred by the no-action
clause. This argument would strip investors of the right to pursue any claim for
unpaid interest, as the Issuer and/or the Trust could always argue that management
decisions could have impacted the interest payments in some way.

RBC’s claim for unpaid interest falls under Section 6.09 of the
Indenture, which grants RBC an “absolute and unconditional” right to bring suit
for unpaid interest.® The Amended Complaint lays out with substantial factual
detail RBC’s claim that Appellees have failed to pay interest to RBC as required
by the Indenture. (See, e.g., Am. Compl. 1 28-32, 35-38, 41-47, 52-55, A83-A90,
A92-A93.) These allegations, which as discussed above, the Trial Court should
have taken as true, are therefore sufficient to survive the Indenture’s no-action

clause at the motion to dismiss stage.

6 A Section 6.09 claim is appropriate where a plaintiff seeks to recover interest payments

determined pursuant to a variable interest rate formula such as the one at issue here. See 15
U.S.C. § 77ppp(b) (the right of any noteholder to receive payment of interest “or to institute suit
for the enforcement of any such payment . . . shall not be impaired or affected.”). This provision
safeguards all noteholders® “right to receive payment of . . . interest” and provides an “absolute
and unconditional” right to sue for that interest, regardless of the method by which it is
calculated. UPIC & Co. v. Kinder-Care Learning Ctrs., 793 F. Supp. 448, 453-54 (S.D.N.Y.
1992). Indeed, because the interest payments at issue here are calculated pursuant to the Net
Loan Rate formula, Section 6.09 would be wholly negated by such an interpretation, contrary to
the cardinal canon of contract interpretation. See Estate of Osborn v. Kemp, 991 A.2d 1153,
1159 (Del. 2010) (Delaware courts construe contracts to “give each provision and term effect”
and will not “read a contract to render a provision or term ‘meaningless or illusory.’”).
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II. THE TRIAL COURT ERRONEOUSLY HELD THAT THE
DOCTRINE OF RES JUDICATA BARS RBC’S CLAIM

A. Question Presented

Is the doctrine of res judicata inapplicable where this action asserted
different claims and arose from different operative facts than the Chancery Action,
and where the Chancery Action was not decided on the merits? This question was
preserved in RBC’s Consolidated Answering Brief in Opposition to Defendants’
Motions to Dismiss the Amended Complaint and at oral argument. See, e.g.,
AS574-A581, A736-A739.

B. Standard and Scope of Review

The Supreme Court reviews legal determinations of the court below,
such as whether the doctrine of res judicata applies, de novo. Smith v. Guest, 16
A.3d 920, 933 (Del. 2011). A party asserting res judicata as a bar to a subsequent
action must establish each of five elements: 1) the prior court had jurisdiction over
the dispute; 2) the prior dispute involved the same parties; 3) the causes of action
are the same in both cases; 4) the prior action was decided adversely to the
plaintiff’s contentions in the present case; and, 5) the prior action was finally
adjudicated on the merits. LaPoint v. AmerisourceBergen Corp., 970 A.2d 185,
191-92 (Del. 2009); Smith, 16 A.3d at 934-35. Claims are the “same” if they “arise
from the same transaction” because they “‘derive[d] from a common nucleus of

2

operative fact[s],”” a determination that “requires pragmatic consideration” by the
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fact-finder. LaPoint, 970 A.2d at 193; Maldonado v. Flynn, 417 A.2d 378, 381
(Del. Ch. 1980).

C. Merits

The Trial Court erred in holding that this action is barred by res
Judicata. Two of the above elements, each fatal to Appellees’ attempt to invoke
res judicata, are entirely lacking. First, this action is not “the same” as the
Chancery Action because this action derives from different operative facts: it
asserts a different cause of action, relies on new allegations, relates to a different
time period, and seeks to remedy a different wrong (i.e., unpaid interest rather than
excessive fees) than the Chancery Action. Second, the Chancellor’s determination
that RBC did not have standing to bring its claims under Section 6.09 was not a
“final adjudication on the merits,” which provides an independent bar to the
application of res judicata. Alternatively, even if res judicata could apply to a
portion of RBC’s claim, Appellees have continued to fail to pay interest to RBC
since the completion of briefing on Appellees’ motions to dismiss the Chancery
Action, and thus res judicata cannot bar RBC from recovering for Appellees’

ongoing breach of the Indenture.
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