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NATURE AND STAGE OF PROCEEDINGS

On March 18, 2010, Defendant Captain Ralph Holm, gave
written notice to Plaintiffs Shawn Brittingham, Bradley
Cordrey and Christopher Story of an internal investigation
alleging violations of Georgetown Police Department Rules
and Regulations. The Plaintiffs were ordered to attend
interviews conducted by Detective Eric Richardson of the
City of Dover Police Department designated by Georgetown
Chief Topping to conduct the internal investligation
allegaticons regarding the alleged violations of Géorgetown
Pclice Departments Rules and Regulations.

The Plaintiffs were notified at the conclusion of the
investigation in writing on May 25 and May 26, 2010 that

the Department intended te impose a penalty of a Written

Reprimand as a result of the allegations made against them.

The Plaintiffs requested a hearing be held on the
allegations made against them and the proposed penalty.
Plaintiff’s requested a trial board comprised of officers

outside the Georgetown Police Department.

The hearing board was selected by the Criminal Justice

Council and was comprised of three members from thres
separate Delaware Police Departments.
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On September 9, 2010, a due process hearing was held
before that panel. After the hearing an oral decision was
announced supporting Defendants’ claims. On September 15,
2010 the panel entered an order whereby it reiterated and
substantiated the charges of insubordination agains£
Plaintiffs. Neither the Georgetown Police Department or
Plaintiffs asked the panel to recommend a particular
penaliy.

As a result of the finding of the Trial Board,
punishment was imposed upon ecach officer. On September 22,
2010, the Plaintiffs pursuant to Town of Georgetown
employee disciplinary rights appealed their discipline to
the Town Council of the Town of Georgetown.

Curiously, on or about September 24, 2010 the
Plaintiffs filed a Writ of Mandamus with the Superior Court
while their Appellate remedies were not yet exhausted.

on October 18, 2010, the appeal of the Plaintiffs’
discipline was heard by the Town Council. Each
disciplinary action was upheld by the Council.

On October 19, 201C, the Defendants, through counsel, filed
an answer to the Writ of Mandamus petition.

The Defendants moved for summary Jjudgment claiming
there were no Law Enforcement Officer Bill of Rights
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(LEOBOR) viclations and even if there were, they were
fechnical in nature and not substantiated by the
evidence. After full and complete briefing by all the
parties, the Superior Court granted the Defendants motion
for summary judgment. The Court determined there was no
pasis for the issuance of the Writ of Mandamus. The
Superior Court determined there were no viclations of
Plaintiffs rights under LEOBCR or any other meritorious
reason to interject itself in the routine disciplinary
proceedings of the Georgetown Police Department. The
Superior Court also invited Defendants’ to file a motion
for attorney’s fees and costs. On August 12, 2011, the
Superior Court denied the Defendants application for
attorney’s fees and costs.

On August 16, 2011, the Appellees filed their Notice
of Appeal with the Delaware Supreme Court. On August 29,
2011, this Honorable Court entered an order setting the
briefing schedule. On October 10, 2011, the Appellants
filed their Opening Brief. On October 24, 2011, the
Appellees filed a Motion to Affirm. On October 26, 2011,
this Honorable Court denied the motion to affirm. This 1is

Bppellees Rnswering Brief.



SUMMARY OF ARGUMENT

DENIED.THE SUPERICR COURT DID NOT ABUSE ITS
DISCRETION OR COMMIT LEGAL ERROR WHEN IT DECLINED
TO EXERCISE ITS MANDAMUS JURISDICTICN SINCE THERE
WERE NO VIOLATIONS OF PLAINTIFES’ RIGHTS UNDER
TUE LAW ENFORCEMENT OFFICERS BILL OF RIGHTS.



STATEMENT OF FACTS

Plaintiffs Shawn Brittingham, Bradley Cordrey and
Christopher Story were employed by the Defendant, Town of
Georgetown, as sworn police officers (see paragraph #4 of
Complaint). (A-88, 106, 116é) Plaintiff Brittingham’s rank
was that of Corporal (A-281). Plaintiff Cordrey’s rank was
that of Patrolman First Class (R-281). Plaintiff Storey’'s
rank was that of Patrelman First Class. (A-281).

Defendant William Topping is the Chilef of Police for
Georgetown Police Department. (A-145) Defendant Ralph Holm
is the Captain of Police for the Georgetown Police
Department. (A-8)

On December 11, 2007, Chief Topping called a mandatory
meeting of all officers in the Department. (A-146) The
meeting was also attended by the Town Manager and the
Mavor. (A-100) At the meeting, Chief Topping gave a verbal
order that any contacts with the Town Manager or the Town
Council about internal police business go through the
Police Departments chain of command. {(A-146) The Plaintiffs
acknowledged in their testimony that the verbal order was
clear to them. {(A-89, 109, 116) At the trial Board

Plaintiffs all admitted they conscicusly violated that

order. {(A-90, 109, 118) (Emphasis added)
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At a later date an e-mail was sent by Chief Topping to all
officers which stated the fellowing:

Mr. Dvornick has recently received a letter from
scmeone in this department speaking ill of another member
of this department. This letter was not signed by the
writer so, as with all anonymous correspondence, it carriss
no weight. What it does carry is a severe penalty for
violating the chain cf command and for going cutside of
this department in an effort tc discredit an officer of
this agency. I am going to remind each and every officer
and civilian of this department of the fact that if you are
caught and you will be caught, doing this you will
disciplined. This type of behavior does noething to improve
the working conditions of the department and, quite frankly
does not present a very good opinion of this agency to
either the Council or the Town Manager. Any and all
correspondence dealing with matters within the police
department will go through the office of the Chief of
Police. There are no exceptions for this policy. (A-1)

There is no dispute that Plaintiffs received this email
from Chief Topping.

During the next two years, Plaintiffs and other
officers complained about department morale, equipment and
Captain Ralph Holm's supervision. {A-95-96, 110-111) Not
one of the officers {including Plaintiffs obviously)
pursued any grievances despite their ability to do sc
pursuant to (1} the Departmeht’s Manual; (2) the Fraternal
Order of Police; or (3} the Town Personnel Manual. (A-148)
In December 2009, various Georgetown Police Department
officers met in the parking lot of the Georgetown Fire
Company and decided to discuss internal police issues with
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a member of council in direct violation of an crder of
Chief Topping. (A-91) As a matter of fact, seven officers
including Plaintiffs met for three hours with Councilwoman
Sue Barlcw at her residence on December 23, 2009, (A-93,
109, 129) The Plaintiffs and cther officers discussed
numerous internal Georgetown Pclice Department issues with
hér. (A~83) Their intent was to go above the chair of
command with their grievances. The meeting concluded by
Mrs. Barlow stating she would address the raised issues
with the Town Manager when he returned from Christmas
vacation. (A-134, 213-214)

Shortly after the meeting at Mrs. Barlow’s home (later
that same evening), one cf the officers who attended the
clandestine meeting received a text from Captain Heolm
concerning his whereabouts. (A-130) That ocfficer, Lt. Gross
texted back to Captain Holm that he and other officers were
at an FOP meeting to discuss dues. (A conscious deception
to cover up their collective whereabouts in an attempt to
disguise their actual, incorrect, viclaticn of Department
rules) (A-131) Additionally, Patrolman Locklear stated
under cath that then Lt. Shaffer called him after the
meeting and told him to say, if asked, “they were at the
Fire House discussing FOP dues”. (A-138)
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Once a higher ranking officer became aware of the
December 2009 meeting, the Department notified Plaintiffs
Brittingham, Cordrey and Story of an internal inguiry into
alleged violations of the Code of Conduct. (A-2, 4, 6) The
notice informed Plaintiffs they violated the Patrecl and
code of Conduct directives by engaging in the following:

A. Going outside the structure of this department in an
effort to bring influence to bear upon the Chief of
Police.

B. Making a public statement criticizing the department
or members thersof that was likely to impair the
operaticn of this department without regard to the
statement truth or falsity.

C. Tnsubordination by ridiculing superior cfficers in the
presence of others teo include subordinate cfficers.

The notice set forth the alleged facts and specific
citations of the Code of Conduct. (A-2-7)

Chief Topping with the consent of the Town cf
Georgetown reguested and designated the services of
Sergeant Eric J. Richardson of the Dover Police Department
to conduct an investigation. Sergeant Richardson conducted
an interview of each of the Plaintiffs and other
individuals. (&-11, 1%, 27) After Sergeant Richardson
completed his investigation, Captain Holm reviewed the
investigative reports. (A-8, 13, 139) Captain Holm
ultimately decided that three of the four violations were

either unsubstantiated or exonerated the Plaintiffs. (A-8-
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10, 1l6-18, 27-29) Captain Holm determined that the chargs
of insubordination as to each Plaintiff was substantiated.
Td. The official notice of reprimand stated the charge of
“open defiance of the authority of the superior officer or
his orders, including the directives of the Departmént” was
substantiated. Id. The recommended discipline for such
charge was a written reprimand. (A-13, 21, 29)

The Plaintiffs chose not to accept such discipline but
clected to have a hearing pursuant to the Law-Enforcement
Officers Bill of Rights (LEOBOR) before a three member
+rrial board. (A-15, 23, 31) A panel of three police
officers from different Delaware jurisdictions were
appointed to hecld a hearing as to the allegations made
against the Plaintiffs. (R-24-35, 70, 73)

prior to the scheduled hearing Plaintiffs’ counsel
fiied a Motion to Compel documents which they believed the
Town of Gecrgetown had to produce prior to such hearing.
(B-42-46)The Motion to Compel was denied by the Criminal
Justice Council Hearing Board. (A-47-48) The Board’s
Gecision was based on many factors but relied mainly on the
fact the Plaintiffs’ had failed to identify any exculpatory
documents that had not been produced; that Plaintiff’s
counsel confused the LEOBCR rules with Superior.Court
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Criminal Rule 16; and the fact that they could object to
any documents to be admitted as evidence that had not been
produced tc them. (A-47-48}) Counsel for Defendants stated
at the hearing there was absolutely no exculpatory evidence
and there were no documents Defendants intended to use that
had not been already produced. (A-79) Defendants’ counsel
maintained an “open file” practice and agreed to produce
any or all documents if they existed. (A-80) As a matter of
fact, Defendants’ Counsel took the entire file to
Plaintiffs’ Counsel’s office and allowed him to review it
without restricticn. (A-80C)

The Plaintiffs’ counsel also made a request that the
Criminal Justice Council Trial Board compel certain
witnesses to testify at the hearing. (A-36-37) The Board
rightfully held that the Criminal Justice Council did not
have authority tc compel the testimony of witnesses or the
production of documents. (A-34-35, 70, 73)

2 hearing was held before the Criminal Justice Council
Hearing Board on September 9, 2010. (A-70) The Criminal
Justice Council Board restricted each side to three hours
to present their case. The Plaintiffs’ case lasted
approximately 2 hours. (A-41, 198-251) The Defendant’s case
was even shorter.
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After hearing all the evidence presented by both sides
and arguments from both sides, the Beard concluded “as a
matter of law there is substantial evidence in the record
to prove that each of the three officers violated this
section the Code of Conduct by openly defying Chief
Topping’s December 11, 2007 verbal order and going outside
the chain of command tc discuss internal police matters
with Sue Barlow, a member of the Town Council.” {A- 49-58)
The decision by the Board was based upon Plaintiffs own
admissions (emphasis added) they were aware of Chiel
Topping’s December 11, 2007 verbal order and they

“consciously disregarded” {emphasis added) the crder when

they met with Mrs. Barlcw. Id. The Board found the
Plaintiffs had the ability to properly air their
dissatisfaction with the Georgetown Poclice Department by
filing grievances available to all town employees. (A-37)
The Plaintiffs intenticnally chose not to fecllow the proper
procedures and went outside the chain of Command. {(A-57-58)
The Board ultimately held that they were not justified “in
taking matters into their own hands and to viclate a direct
order by the chief”. Id. The Board was not asked to
recommend a penalty. (A-58)

As a result of the finding of the Criminal Justice
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Council Board, punishment was imposed upon each officer.
(A-59-61} Plaintiff Story received a 2 week suspension
without pay, 7 day reduction in rank to Patrolman and place
on disciplinary probation for one yeaxr. (A-52) Plaintiff
Brittingham received a 4 week suspension without pay, 14
day reduction in rank to Patrolman First Class and placed
on disciplinary probation for one year. (A-60) Plaintiff
Cordrey received a 2 week suspension without pay, 7 day
reduction in rank to Patrolman and placed on disciplinary
probation for one year. (A-6l)

The Plaintiffs appealed their discipline to the Town

Council. (A-65-69) On OQOctober 18, 2010, the appeal was

heard {(emphasis added) by the Town Council. (A-65} At the
hearing, the Georgetown Police Department offered into

evidence revised letters of Disciplinary Action. {A-62-64)
FEach disciplinary action was upheld by the Council. {A-65-

69)
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LEGAL ARGUMENT

1. THE SUPERICR COURT DID NOT ABUSE ITS DISCRETION WHEN
IT DECLINED TO EXERCISE ITS MANDAMUS JURISDICTION
SINCE THERE WERE NO VIOLATIONS OF PLAINTIFFS' RIGHTS
UNDER THE LAW ENFORCEMENT OFFICERS BILL OF RIGHTS.

QUESTTION PRESENTED

Whether the Superior Court abused its discretion when
it declined to exercise 1its mandamus jurisdiction since
there were no violations of Plaintiffs’ rights under the
Law Enforcement Officers Bill of Rights?

STANDARD AND SCOPE OF REVIEW

The standard of review in an appeal of a denial by the
Superior Court toc issue a Writ of Mandamus is whether there
was an abuse of discretion. Parker V. State of Delaware
Dept. of corrections, 813 A.2d 1141, 2003 WL 133603 (Del.
Supr.) (Attached as Exhibit “A) citing Ingersell v. Rellins
Board of DE, Inc., 272 A.2d 336 (Del. 1970) Smith v.
Department of public Safety of the State of Delaware, 2000
WL 1780781 (Del. Supr.) (Attached as Exhibit “B”)

ARGUMENT

2 Writ of Mandamus is an extraordinary remedy, which a
Court will not issue unless Plaintiffs establish a “clear
right” to the performance of a duty and that no other
adequate remedy 1s available. Schargin Gas Co. v. Evans,
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418 B.2d 997 (Del. 1980). The issuance of a Writ Mandamus
falls within judicial discretion and is not a matter of
right. Guy v. Greenhouse, 637 A.2d 287 (Del. 1993} . The
Superior Court may issue a Writ of Mandamus “toc an inferior
court, pubklic official, or agency to compel the performance
of a duty to which the petition has established a clear
right.” Clough v. State, 686 A.2d 158, 159 (Del. 19%6). As
3 condition precedent to the ilssuance of the writ, the
petitioner must demonstrate that a) he has a clear right to
the performance of the duty; b) no other adequate remedy is
available; and ¢} the public official or agency has
arbitrarily failed or refused to perform a duty. Id.

Plaintiffs were not entitled to a Writ of Mandamus
because Defendants complied with the legal requirements of
LEOBOR. Plaintiffs allege thnat Defendants viclated LECECR
in the following manner:

a. failure to provide Plaintiffs with specific

findings of fact and recommendation of the

investigatocr.

b. failure tc delineate the proper insubordination
charge.

c. failure to comply with the requirements for full

disclosure of all written records and evidence.
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d. failure to support the initial complaint by
substantial evidence.

e. failure to conduct the investigation by an
authorized member of the Department.

f. failure to protect their First Amendment Rights
to Free Speech by disciplining them for defying
an order of the Chief of Police.

g. failure to require all members of the department
to obey orders.

h. failure by the Criminal Justice Council
compelling cefendants to produce documents and
giving additional time tToO present their case.

The Plaintiffs alleged that a Writ of Mandamus should

have been issued because the Defendants failed to provide
the specific findings of fact and recommendations of the
investigator. This allegation is simply not true. After the
investigation was completed, Captain Holm reviewed
Detective Richardson’s reports and from them derived that
each officer received a written notice that set forth the
findings of fact and reccmmendations as to each allegation.
(R—8-10, 16-18, 24-26) Captain Heolm advised the Plaintiffs
that three of the four violations were either
unsubstantiated or exonerated the Plaintiffs. Id. The

15



Plaintiffs were given a second notice advising fLhey were
being officially charged with insubordination and the facts
supporting such charge. (A-11-12, 19-20, 27-28) Clearly,
the Plaintiffs were informed of the investigative findings
and recommendations as required by 11 Del. C. §
9200 (c) (11) .

The Plaintiffs also alleged that a Writ of Mandamus
should have been issued since the Defendants failed to
delineate the proper insubordination charge. This
allegation is also without merit. All of the written
notices clearly advised each Plaintiff that they were being
charged with insubordination as a result of their
intentional ignoring of an Order given by Chief Topping to
follow the chain of command within the Department. (See
notices A-2-7, 11-12, 189-2C, 27-28) The notices could not
have been anymore clear. Plaintiffs were fully informed of
the allegations against them. Each Plaintiff was not only
aware of the allegation but each admitted to the allegation
during their interview with Detective Richardson and during
their testimony before the Criminal Justice Council Board.
During the interview and the Criminal Justice Council Board
Hearing, the Plaintiffs were represented by counsel. The
notices sent to esach Plaintiff clearly complied with
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LEOBOR. 11 Del. C. § 9200 (4) {(1il}. Since there was no
violation of LEOBOR, Plaintiffs request for a Writ of
Mandamus was without merit. This fact was noted in the
Superior Court’s decision (See p. 8-9 of Superior Court
decision).

The Plaintiffs also argus that Defendants failed to
support the initial complaint by substantial evidence. This
allegation is also without merit. 11 Del. C. § 2200(c) (3)
states “no formal complaint against a law enforcement
officer seeking dismissal or suspension or other formal
disciplinary action shall be prosecuted under departmental
rule or regulation unless the complaint is supported by
substantial evidence.” At the time the Plaintiffs were
given official notice of the charge of insubordination on
May 25 and May 26, 2010, they had admitted to Detective
Richardson they were aware of the order given by Chief
Topping and they consciously disregarded such order when
they met with Councilwcman Barlow. Other officers who also
met with Councilwoman Barlow confirmed the Plaintiffs
ignored the order when they were questioned by Detective
Richardson. The admissions of Plaintiffs and the other
officers clearly established that Plaintiffs consciously
disregarded thé order of Chief Topping. Such statements

17



constitute substantial evidence under any reaschable
standard. Again, this was noted by the Superior Court (Id.
at p. 8).

The Plaintiffs argue that Defendants failed to comply
with the requirements of full disclosure of all written
records and evidence. In their Motion to Compel, the

Plaintiffs regquested that the Criminal Justice Council

Board order Defendants to produce an internal investigation

control log, the complete record of the non-departmental
investigator be produced in its entirety and records
required pursuant to 11 Del. C. § 9200 (<) ({(4) (7) (10}
(11). The specific sections that deal with production of
documents are set forth in 11 Del. C. § 9200 (c)y (7)) (10}.
11 Del C. § 9200 (c) (7) provides “a complete record,
either written, taped or, if taped transcribed as soon as
practicable, shall be kept of all interviews held in
connection with administrative investigation upon
notification that substantial evidence exists for seeking
an administrative sanction of the law enforcement officer.
A copy of the record shall be provided to the ocfficer or
the officers counsel at the cfficers expense based upon
request.” In this case, copies of all transcribed
statements taken of Plaintiffs and other witnesses were

18



provided to Plaintiff and their counsel prior to the Board
hearing. This exchange of information cccurred in.full,
when counsel for Defendants personally met with Plaintiffs’
Counsel at Plaintiff’s counsel’s office in Georgetown and
allowed Plaintiff’s counsel full access Lo the file which
included the transcribed statements. Defendants clearly
complied with the requirements set forth in 11 Del. C. §
9200 {c)y (7).

11 Del. C. § 9200 (c)(10) states the officer or his
representative “will be provided access to transcripts,
records, written statements, written repoxrts, analysis and
video tapes pertinent to this case if they are exculpatory,
intended to support any disciplinary action or to be
introduced into departmental hearing on the charges
involved.”

Counsel for Defendants stated at the hearing there
were no exculpatory materials which existed in this case.
(A-79) All of the documents introduced by Defendants at the
hearing were produced to Plaintiffs’ Counsel priocr to the
hearing. At no time did Plaintiffs counsel ever object that
NDefendants Counsel attempted to offer any documentary
evidence which had not been previously produced. Counsel
for the Criminal Justice Council Board stated this point-
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when the Motion to Compel was denied. Counsel for the
Criminal Justice Council Board advised Plaintiffs’ Counsel
could object to any document coming into evidence if it was
not produced prior to the hearing. (A-47-48) This did not
occur because Plaintiffs’ Counsel had full access to all
documents in Defendants file and were provided all
documents as reguired under 11 Del. C. § 9200 (c)(lO). The
Plaintiffs request that the Defendants produce a internal
investigation control log or a conplete record of the non-
departmental investigator is not supported by any portion
of LEOBOR. The Defendants complied with the production of
discovery as set forth in LEOBOR. As such, Plaintiffs’
claim that they are entitled to a Writ of Mandamus on this
issue is without merit and the complaint was properly
dismissed by the Superior Court. The evidence Plaintiff’s
had was the exact same evidence Defendant’s had.

The Plaintiffs alsoc alleged the Defendants violated
IEOBCR by having Detective Eric Richardson conduct the
investigation and interviews. The Defendants designated
NDetective Eric Richardson, of the City of Dover Peolice
Department, as an authorized member of the department to
conduct the interviews anc investigation of the Plaintiffs
and other officers. The Law;Enforcement Officers’ Bill of
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Rights does not state that a police agency may not ‘
designate an officer from another police agency to conduct
an investigation and interviews. (See 11 Del. C. §§ 8200-

9209) . Thus, Plaintiffs’ were not entitled to a Writ of

Mandamus based upon this allegation. In fact the lower

court stated “having an investigator outside the Georgetown

Police Department was an added protection for Plaintiffs”

and there was no violation of Plaintiffs’ rights (Id. at p.
7% . (Emphasis added)

The Plaintiffs alsc allege the Defendants violated
LEOBCR by failing to protect their First Amendment Rights
to Free Speech by disciplining them for defying an order of
the Chief of Police. If the Plaintiffs believed their civil
rights were violated, they could have filed an appropriate
civil rights complaint. Thus, the Plaintiffs have an
adequate remedy of law and a Writ of Mandamus is not
appropriate in this case. It is werth noting that,
contemporaneously with this action Plaintiffs had, in fact,
brought a separate civil action in the Superiocr Court
seeking monetary damages based upon the same allegations
rzised in their Writ of Mandamus petition herein. {(RA-267-
280)

The Plaintiffs also alleged Defendants violated LECEOR
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by not requiring all members of the department to obey
orders. The Defendants always adamantly denied that they
did not recquire all members to obey orders. There was no
avidence offered tc the Superior Court to prove this
spurious allegation. This allegation, even if true, would
not be a violation of LECBOR. The Superior Court correctly

noted that Plaintiffs made a bare assertion without

evidence (emphasis added) that Defendants did not require

all members to obey orders. The Superior Court held that
such “bare assertion has no basis in LEOBOR, nor does it
present a cognizable igssue to the Court”. {(Id. at p. 7)
The Plaintiffs also allege the Criminal Justice
Council Board viclated LEOBCR by not issuing subpoenas to
witnesses, compelling Defendants to produce documents, and
giving additional time to present their case. Allegations
as to the Criminal Justice Council Board were not properly
pefore the Superior Court since they were not named in the
mandamus action. Thus, a Writ of Mandamus could not ke
issued against a party who was not named in the pending
action. This was specifically noted by the Superior Court
(Id. at p. 7). Notwithstanding, Plaintiffs had full time to
present, in an open forum, all aspects of their case and
ended their presentation well before their allotted time.
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The allegations made by the Plaintiffs in this case
are almost identical to the allegations made in the case of
Smith v. The Department of Public Safety of the State of
Delaware et al, 1999 WL 1225250 (Del. Super.) (Attached as
Txhibit “C”). The Superior Court decision in Smith was
later affirmed by the Delaware Supreme Court. Smith v.
Department of Public Safety of the State of Delaware, 765
A.2d 953 2000 WL 1780781 (Del. Supr.) (Attached as Exhibit
“B7) .

The allegations made by the Plaintiffs in Smith also
included:

a. failure to provide Plaintiffs with specific

findings of fact and recommendaticon of the

investigator.

b. failure to delineate the proper insubordination
charge.

C. failure to comply with the requirements for full

disclosure of all written records and evidence.

d. failure to support the initial complaint by
substantial evidence.

e. failure to conduct the investigator by an
authorized member of the Department.

The relief sought in the complaint in Smith was also
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identical to the relief sought in this matter as well. The
relief sought by the Plaintiff in Smith and Plaintiffs in
this case was to request the matter be remanded for a
hearing in compliance with LEOBOR.

The Superior Court rejected a request for a Writ of
Mandamus in the Smith matter for a number of reasons which
were ultimately affirmed by this Honorable Court. The
Superior Court held that the alleged viclations were mere
technical violations not worthy of issuing a Writ of
Mandarmus. The Court in Smith stated “ordinarily a Writ of
Mandamus is utilized to compel a public body to take a
particular action. In the case at bar, it would be
senseless to compel the State Police to conduct the
disciplinary investigation and proceedings again in

compliance with LEOBOR. The only logical remedy would be

declare the proceedings veid and compel the 5State Police to

remove the matter from the Plaintiffs record. However, The

Henderson case suggests that such is not proper pursuant to

mandamus.” Id. at p. 13
As in the Smith case, the alleged LECBOR violations

set forth in Plaintiffs’ complaint are technical in nature

even i1f they were proven to be true, which is not the case.

The Plaintiffs’ in this case do not even allege procedural
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or substantive due process violations as was done in Smith.
This fact provides even more support for the Superior Court
declining to exercise jurisdiction over the request for a
Writ of Mandamus.

The Plaintiffs in this case repeatedly admitted and
reveled in the prospect of their attempted “coup” to
Detective Richardson and the Criminal Justice Council Board
that they consciously and purposefully disregarded an order
of Chief Topping for which they were disciplined. The
Plaintiff in Smith also admitted to wrongdeing. This was an
important fact relied upon by the Court in Smith. Id.

The Defendants in this case respectfully submit the
facte do not “include allegations sufficiently egregious or
compelling te warrant the Court interjecting in the routine
disciplinary proceedings” cf a municipal agency. AS in
Smith, the Superior Court below declined to exercise
jurisdiction over the matter pursuant to a Writ of Mandamus
for the same reasons set forth in Smith which was later
affirmed by this Court.

It is also worth noting that in addition to filing a
separate civil action in the Superior Court, the Plaintiffs
also filed a complaint with the Delaware Personnel
Employment Relations Board making the very same allegations
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which they ultimately dismissed on their own prior to a

hearing. {emphasis added) The Plaintiffs simply filed

frivolous actions in numerous forums in an effort £o harass

Defendants and pursue litigation for improper purposes
which justified the Superior Court’s dismissal of their
petition for a Writ of Mandamus.

The Defendants have provided a very detailed factual
and legal argument as to each of the alleged viclations of
LEOBOR in their Opening Brief. Defendants respectfully
submit were no viclaticns of LEOBOR based upon such
argument. The Supericr Court’s opinicn clearly establishes
there were no violations of LECBOR justifying a Writ of
Mandamus. The Zppellees have failed to submit specific
arguments in their opening brief why such findings are
erroneous. The Appellees also fail to present any alleged
issues of fact which would have prevented the Court from
granting the motion for summary judgment. The Plaintiffs
chose not to submit any specific argument in their Opening
Brief. Plaintiffs failure to provide argument or submit
proof as to the LEOBCR viclations only provides further
support that dismissal of the Writ of Mandamus complaint
was proper by the Superiocor Court. IT can only be assumed
Plaintiffs did not submit specific arguments in their
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Opening Brief because they realize there are no valid
arguments or they just intentionally chose to ignore thelr
obligation to present such arguments tc this Court for no
legitimate reason. This same apprcach was taken by the
Plaintiffs in the Superior Court.

For all of the above reasons, this Honorable Court
should affirm the decision of the Superior Court denying

plaintiffs’ reguest for a Writ of Mandamus.
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CONCLUSION

Based upon the above case law and facts, the Appellees

respectfully request this Honorable Court affirm the

decision of the Superior Court.

DATED:

11/15/11

LIGUORI & MORRIS

/s/ James E. Liguori, Esquire
JAMES E. LIGUORI, ESQUIRE

Bar ID No.: 415

/s/ Gregory A. Morris, Esquire

GREGORY A. MORRIS, ESQUIRE
Bar ID No.: 3014

46 The Green

Dover, DE 19301

{302) 678-29200
jliguori@lmylaw.com
gmorris@lmylaw.com

Attorney for Defendants-Below
Eppellees
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(Table, Text in WESTLAW]), Unpublished Disposition
(Cite as: 813 A.2d 1141, 2003 WL 133603 (Del.Supr.))

H

(The decision of the Court is referenced in the At-
lantic Reporter in a ‘Table of Decisions Without
Published Opinions.”)

Supreme Court of Delaware.
Hubert E. PARKER, Petitioner Below-Appellant,

v,
STATE OF DELAWARE DEPARTMENT OF
CORRECTIONS, Respondent Below-Appellee.

No. 538, 2002,
Submitted Nowv. 13, 2002,
Decided Jan. 6, 2003.

Inmate sought writ of -mandamus compelling
correctional officials to provide him with reason-
able medical care by treating him for Hepatitis C
with Interferon injections administered at the
Delaware Psychiatric Center. The Supetior Court,
Sussex County, denied petition. Inmate appealed.
The Supreme Court held that inmate's informed
consent to medical treatment for hepatitis C at Sus-
sex Cormrectional Institute rendered moot his peti-
tion for writ of mandamus compelling comrectional
officials to provide him with reasonable medical
care by treating him for Hepatitis C with Interferon
injections administered at the Delaware Pgychiatric
Center.

Affirmed.
West Headnotes
Mandamus 250 €-16(1)
250 Mandamus

2501 Nature and Grounds in General
250k16 Mandamus Ineffectual or Not Benefi-
cial
250k16(1) k. In General. Most Cited Cases
Inmate's informed consent to medical treatment
for hepatitis C at Sussex Correctional Institute

rendered moot his petition for writ of mandamus
compelling correctional officials to provide him
with reasonable medical care by treating him for
Hepatitis C with Interferon injections administered
at the Delaware Psychiatric Centet.

Court Below-Superior Court of the State of
Delaware, in and for Sussex County, C.A. No.
01IM-12-007.

Before HOLLAND, BERGER, and STEELE,
Tustices.

ORDER
*] This 6" day of January 2003, upon consid-
eration of the appellant's opening brief and the
State's motion to affirm, it appears to the Court that:

(1) The appellant, Hubert Parker, filed this ap-
peal from the Superior Court's dismissal of his peti-
tion for a writ of mandamus. Parker sought a writ
compelling correctional officials to provide him
with reasonable medical care by treating him for
Hepatitis C with Interferon injections administered
at the Delaware Psychiatric Center. The Superior
Court dismissed the petition when Parker, the day
after the hearing on his petition, signed an informed
consent form accepting the Department of Cotrec-
tion's proposal to treat Parker with Interferon and
Ribavirin at the Sussex Correctional Institute (SCI}).
The State has filed a motion to affirm the Superior
Court's judgment on the ground that it is manifest
on the face of Parker's opening brief that his appeal
is without merit. We agree and affirm.

(2) Parker filed his petition for a writ of man-
damus in December 2001, He alleged the Depart-
ment of Correction (DOC) and Correctional Medic-
al Services (CMS) were violating his civil rights by
refusing to provide him with reasomable medical
care for treatment of Hepatitis C. Parker asserted
that he could not receive adequate Interferon treat-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ment at SCI because he suffers from depression and
bipolar disorder, and SCI would not be able to deal
with the sumicidal tendencies that Parker alleged
would be a likely side effect of the Interferon treat-
ment.

(3} The Superior Court held an evidentiary
hearing on August 21, 2002, The Superior Court
found, as a matter of fact, that DOC had offered to
treat Parker at SCI with Interferon injections but
that Parker had refused due to the alleged psychiat-
ric risks. The Superiot Court also found as a matter
of fact, that two psychiatrists had determined that
the DOC's proposed course of treatment would be
safe. The Superior Court, therefore, concluded that
Parker's demand to receive treatment at the
Delaware Psychiatric Center was not reasonable
and that Parker had refused adequate treaiment
without justification. The Superior Court further
noted, however, that Parker testified under oath at
the hearing that he no longer objected to the DOC's
proposed form of treatment. The day after the hear-
ing, the Superior Court received a letter from
DOC's counsel enclosing a copy of an informed
consent form signed by Parker, withdrawing his
prior objections. Based on Parker's informed con-
sent to DOC's proposed form of treatment, which
made the request for mandamus relief moat, the Su-
perior Court dismissed Parker's petition.

(4) The Superior Court may issne a writ of
mandamus to compel a public official to perform a
duty when the petitioner has established a clear leg-
al right to the relief sought™ On appeal, this
Court reviews the denial of mandamus relief for ab-
nse of discretion.™ In this case, we find no abuse
of the Superior Court's discretion in dismissing
Parker's petition. Parker's informed consent to med-
jcal treatment rendered his petition for a writ of
mandamus moot. While Parker seems to argue on
appeal that his consent was coerced, not informed,
we find nothing in the record to support this con-
tention. Accordingly, we find no abuss of the Su-
perior Court's discretion in denving Parker's at-
tempts to reargue the dismissal of his petition.

FN1. Clough v. State, 686 A.2d 158, 159
(Del.1996) (citing Milford 2 St. Players
v. Delaware Alcoholic Bev. Control
Comm'n, 552 A.2d 855 (Del.Super.Ct.1988)).

FN2. Ingersoll v. Rollins Broad. of DE,
Inc., 272 A.2d 336 (Del. 1970}

*2 NOW, THEREFORE, IT IS ORDERED that
the judgment of the Superior Court is AF FIRMED.

Del.Supr.,2003.
Parker v. State of Delaware Dept. of Corrections
813 A.2d 1141, 2003 WL 133603 (Del.Supr.)

END OF DOCUMENT
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H

(The decision of the Court is referenced in the At-
lantic Reporter in a *Table of Decisions Without
Published Opinions.”)

Supreme Court of Delaware.
Kevin J. SMITH, Plaintiff Below, Appellant,

V.

DEPARTMENT OF PUBLIC SAFETY OF THE
STATE OF DELAWARE, Brian J. Bushweller,
Secretary, Department of Public Safety, the Divi-
gion of State Police of the State of Delaware, Col-
onel Alan N. Ellingsworth, Superintendent of the
Delaware State Police, Gerald R. Pepper, Deputy
Superintendent of the Delaware State Police, Mi-
chael Neal, Captain, Delaware State Police, Troop
7, Defendants Below, Appeliees.

No. 537,1999.
Submitted Nov. 28, 2000.
Decided Nov. 30, 2000.

Court Below: Superior Court of the State of
Delaware, in and for Sussex County, C.A. No.
G9M-04-007.

Before VEASEY, Chief Justice, WALSH and BER~
GER, Justices.

ORDER
%1 Thig 30 % day of November 2000, upon
consideration of the briefs of the parties and oral ar-
cument, the Court concludes that the Superior
Court did not abuse its discretion in declining to is-
sue a writ of mandamus in this matter. Accordingly,
we affirm.

NOW, THEREFORE, IT IS ORDERED that
the judgment of the Superior Court be, and the
same hereby is,

AFFIRMED.

Page 2 of 2
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Del.Supr.,2000.
Smith v. Department of Public Safety of State
765 A.2d 953, 2000 WL 1780781 (Del.Supr.)

END OF DOCUMENT
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Only the Westlaw citation is currently available.

UNPUBLISHED OPINION, CHECK COURT
RULES BEFORE CITING.

Superior Court of Delaware.
Kevin J. SMITH Plaintift,

V.

THE DEPARTMENT OF PUBLIC SAFETY OF
THE STATE OF DELAWARE, Brian I. Bush-
welier, Secretary, Department of Public Safety, the
Division of State Police of the State of Delaware,
Colonel Alan N. Eliingsworth, Superintendent of

 the Delaware State Police, Gerald R. Peppet,
Deputy Superintendent of the Delaware State Po-
lice, Michael Neal, Captain, Delaware State Police,
Troop 7, Defendants.

No. Civ.A, 99M-04-007.
Oct. 26, 1999,

Bruce A. Rogers, Georgetown, DE, for plaintiff.

W. Michael Tupman, Dover, DE, for defendants.

MEMORANDUM QPINION
GRAVES, I
Introduction

%1 This matter is before the Court on Defend-
ants' Motion To Dismiss pursuant to Superior Court
Civil Rule 12(b). The motion has evolved to one for
summary judgment. For the reasons more particu-
larly set forth below, Defendants' motion is granied.

Mature and Stage of Proceedings

On Apri) 9, 1999, Plaintiff, Kevin J. Srnith,
filed a complaint against the following Defendants:
The Department of Public Safety of the State of
Delaware;, Brian J. Bushweller, Secretary, Depart-
ment of Public Safety; The Division of State Police
of the State of Delaware; Colonel Alan N. Ellings-
waorth, Superintendent of the Delaware State Police;
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Gerald R, Pepper, Deputy Superintendent of the
Delaware State Police; Michael Neal, Captain,
Delaware State Police, Traoop 7. The complaint al-
leges that Defendants violated Plaintiff’s rights umn-
der the Law Enforcement Officers’ Bill of Righis,
Provisions of the Delaware State Police Divisional
Manual, and the United States Constitution and
seeks a wril of mandamus, declaratory judgment,
and damages.

Defendants ¢id not file an Answer io the Com-
plainz. Rather, on May 3, 1999, Defendants filed a
Motion to Dismiss Plainiiff's Complaint pursuant
Superior Court Civil Rules 12¢b)1) and 12{b)6}.
The motion was noticed for presentation before the
Court on June 18, 1999. Plaintiffs filed a Response
to State Defendants' Motion to Dismiss on May 26,
1999, The Defendants rencticed the date of preseat-
ation of the motion for July 2, 1999. Defendants
filed a Reply in Support of Motion t© Dismiss on
June 28, 1999.

Defendants’ motion was presented to the Court
on July 2, 1999. The Court held a conference in the
matter on October 15, 1999. The motion was taken
under advisement

Statement of Facts P!

FN1. The facts are viewed in a light most
favorable to Plaintiff, and they are taken
from the pleadings and from information
made available by Plaintiff at oral argu-
ment. In fact, in connection with the por-
tion of the motion seeking dismissal for
failure to state a claim, all aflegations
the Plaintiffs complaint must be accepted
as true, See Barni v, Kummer, Del.Super., 76
Ad 801, 06 (1930); Plant v. Catalytic
Consir. Co., Del.Super., 287 A.2d 682, 685
(1972), affd, Del.Supr., 297 A.2d 37 ( 1972).

The Plaintiff, Kevin 1. Smith, is employed a5 4
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Not Reported in A.2d, 1999 WL 12252350 (Del.Super.)
{Cite as: 1999 WL 1225250 (Del.Super.))

police officer with the Delaware State Police. The
Delawars State Police (the “State Police™ is a
political subdivision of the Delaware Department of
Public Safety (the “Department of Public Safety™).
At the time of the incident giving rise 10 Plaintiff's
Complaint, Brian J. Bushweller was the Secretary
of the Department of Public Safety; Alan N.
Fllingsworth was Superintendent of the State Po-
lice; Gerald R. Pepper was the Deputy Superintend-
ent; and Michael Neal was a Captain in the State
Police assigned to Troop 7.

On December 2, 1998, Plaintiff was engaged in
a private conversation with other police officers
and recruits in a private duty room at a police bar-
racks. Plaintff made comments which were over-
heard by an unintended police officer (the
“Officer™) who tcok offense to Plaintiff's remarks.
The Officer reported the incident to an officer with-
in his Division who subsequently reported it to
Lieutenant Louis O'Day of Troop 7. According t0
Plaintiff, this report occurred outside the chain of
command for reporting such incidents.

Lieutepant O'Day interviewed the Officer on
December 11, 1998, and imterviewed Plaintiff on
December 16, 1998. Plaintiff alleges that Lieuten-
ant O'Day did not compiy with the procedures man-
dated by 11 Del. C. Ch. 92 (The Law Enforcement
Officers' Bilt of Rights) or the State Police Divi-
sional Manual. Lientenant O'Day directed Plaintiff
o apologize to the Officer apd to consider the
meeting of December 16, 1998, as a counseling ses-
sion. Plaintff complied with his commander's m-
structicn.

#3 On December 18, 1998, Lieutenant ODay
reported the incident to Captain Meal in his capacity
a5 commander of Troop 7. Captain Neal rejected
Lieatenant O'Day's resojution of the matter and dir-
ected him %o issue a Summary Disciplinary Action
Torm to Plaintiff including an eight bour (one work
day) suspension without pay. Defendant Neal did
not perform an investigation beyond his conversa-
tion with Lieutenant O'Day. Plaintiff alleges that
Captain Neal's reaction to the incident reflects an

Page 3 of 16
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“institutiona] concern over ongoing departmental
issues  involving minority officers, divisional
policies and a perception that certain officers were
treated differently than others.” '

On December 18, 1998, Lisntenant ODay is-
sued & Summary Disciplinary Action Form sus-
pending Plaintiff for eight hours withont pay. The
complaint was executed by Lieutenant O'Day and
Defendant Neal, On Tannary 24, 1999, Superintend-
ent Pepper signed the form and tncreased the sus-
pension to sixteen hours (2 work days). Plajntiff ap-
pealed the decision m accordance with Divisicnal
Policy and requested an Appeal Hearing

On Februaty 1, 1999, Plaintiff was presented
with a revised Disciplinary Action Form under the
signatore of Lientenamt Pete Schwartzkopt, Captain
Neal apd Superintendent Pepper. According 1o
Plaintiff's Complaint the sole revision to the form
was the “resume of violation,” although Plaintiff
does not detail in what manner the revised form
was different fiom the original.

A hearmg was scheduied tc hear Plaintiff's ap-
peal of the disciplinary action on March 10, 1999.
Plaintiff alleges that Superintendent Pepper offered
to continue the March 10 bearing to a later date i1
Defendant would waive his procedural rights under
11 Del.C., Chapter 92 and the Divisional Manual.
PlaintiF refused to waive such sights and a hearing
was held before the Appeal Papel on March 11,
1999, at which time evidence was taken and Wit-
nesses presented. The hearing was several hours in
length and counsel tepresenied Plaintiff af that
hearing. The Appeal Pane] affirmed the decision of
Superintendent Pepper 1o suspend Plaintiff for six-
teen hours.

Following this decision, Plaingiff filed a com-
plaint with this Court. In Counts I and II of the
Complaint, Plaintiff alleges that Defendants viol-
ated Plaintiffs rights under the Law Enforcement
Officers’ Bill of Rights (“IL.EOBOR™) (1! Del.C.
Ch. 92) and provisions of the Delaware State Police
Rules and Regulations Manual (the “Divisional

© 2011 Thomson Reuters. No Claim to Orig. US Gav. Works.
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Manual™). Specifically, Plaintiff alleges that De-
¢endants violated LEOBOR in multiple respects in-
cluding but not limited to the following:

4. Plajntiff was not informed of the name, rank,
and command of the officer in charge of the in-
vestigation, in violation of |1 Del .C. § 9200{c)(3);

b. The vialation complained of to Lieutenant
O'Dray and later to Defendant Neal was mot sup-
ported by substantial evidence. in violation of 11
Del.C. §9200(c)(3);

c. The violation [sic] ™ was not completed by
s authorized member of the department, in viol-
ation of 11 Del. C. 9200(c){3)

FN2. The Court believes Plaintiff intended
to use the word “investigation” rather than
“viotation”.

#3 d. The Plaintiff was not informed in writing of
the matnre of the investigation prior to being
questioned, in violation of 11 Del.C. 9200(c)(4);

e. No record, written, taped or otherwise, was
maintained of any interview conducted in con-
nection. with the imvestigation, in vioation of 11
Del C. 9200(cX7);

f. Mo records were provided to the Plantff nor
the Plaintiff's counsel afier specific request for
same was made, in violation of 11 Del.C.
9200(c)(7);

g. Neither Plaintiff. after being charged with viol-
ating departmenta) rules and yegulations, 1nor
Plaintiff's counsel, were provided access to tran-
scripts, records, written statements, written Te-
ports, analyses or video tapes pertinent to the
case, despite demand py the Plaintiff and his
counsel that such evidence be produced, in viola-
top of 11 Del.C. § 9200(¢)(10).

h. Plaintiff nor his counsel were informed in writ-

ing of the investigative findings and ary recom-
mendations for further action at the conclusion of
the administrative investigation;

i, Defendants failed to schedule Plaintiff's re-
quiced hearing within thirty days following the
conclusion of the internal investigation, in viola-
tion of 11 Del.C. 9204,

i, Defendants failed to provide Plaintiff with any
specific findings of facts, basis for the decision in
writing and conclusions, in violation of 1] Det.
C. §9207,

Plaintiff alieges that the Defendants violated
the Deiaware State Police Rules and Regulations
Manual, ie., the Divisional Manual, as 0 items
VII-5-1-8, 10, 15-20, inasmuch as the provisions of
LEOBOR and these provisions of the Divisional
Manual are virtually identical and must be read in
pari materia.

Counts III and IV of the Complaint allege that
by failing to comply with the requirements of LEO-
BOR and the Divisional Manual, Defendants viol-
ated Piaimtiff’s procedural and substantive due pro-
cess rights under the Fourteenth Amendment to the
United States Constitution. Plaintiff alleges that the

Defendants violated his procedura] due process

rights in that they obtained evidence used against
Plaintiff through zn interview of him in which it
was indicated that no disciplinary action would be
taken 0 Pizntiff alleges that Defendanss acted
arbirarily and capriciously in disciplining Plaintiff
and that the “subsequent prosecution of Plaintiff re-
flected & conscious decision to make an example of
Plaintiff so as to deflect criticisms of these Defend-
anis by other officers” and reflects 2 “policy by De-
fendants to punish non-minodity officers more
strictly, in direct response to other complaints, litig-
ation and issues then existing involving Defendants
and tninority officers.™ ™ Plaintiff's Complaint,
paragraphs 47 and 48,

FN3. The Court does not read paragraphs
35 through 37 of Plaintiff's complaint as
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alleging  that Defendants intentionally
tricked Plaintiff into thinking no disciplin-
ary action would be taken in an effort o
secure evidence that they could use against
nim. Reading these provisions in comjunc-
tion with the facts related in the complaint,
they indicate that Plantiff got the impres-
sion during his first interview with Lisu-
tenant O'Day that he would not be discip-
lined and consequently, he may have said
things that he would not have said had he
known that disciplinary action would be
taken.

FN4. This language in Plaintiff's complaint
is sugpestive of an equal protection argu-
ment; however, Plainiiff does not indicate
in his separate counts or in his response to
the Motion to Distmiss that he is raising
any equal protection claims.

Plaintiffs Complaint seeks relief as follows:

a. Ordering 2 Writ of Mandamus issue against the
Defendants Tequiring them to perform their duties
in accord with 11 Del.C. Ch. 92 and the Delaware
State Police Divisional Manual,

54 b, Qpdering a Writ of Mandamus issue agajnst
the Defendants herein requiring them to sirike the
Disciplinary Action from Plaintiff's permanent
personnel file inasmuch as the discipline imposed
upon Plaintiff was based upon information and
evidence obtained in violation of the clear provi-
sioms of 11 Del. C. Ch. 92 and the Divisional
Ivianual;

¢c. Enter a judgment declaring thai the present
practice and policy of the Defendants as it relates
to summary punishment violates 11 DelC. Ch.
97 and the Delaware State Palice Divisional
Manual:

d. Ordering a writ of mandamus vacating the de-
cision of the Summary Appeals Board, said de-
cision being in violatien of 1] Del.C. Ch. 92 and
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the Divisional Manaal or, in the alternative enter-
ing en order and/or judgment ordering the de-
cision be stricken;

e. Awarding Plaintiff fees, costs and expenses
(including reasomable counsel fees) assaciated
with the prosecution of this matter;

f. Awarding Plaintiff compensatory damages suf-
ficient to compensate him for losses sustained as
a result of Defendants’ conduct herein;

g, Awarding Plaintiff such other relief s this
court deems just and appropriate,

Summery of the Arguments

Tn support of their motion, Defendants essen-
tially make three arguments, First, Defendants ar-
gue that the Court does not have subject matter jur-
isdiction over Plaintiffs Complaint because
Plaintiff is essentially appealing the decision of the
Appeal Panel and the Court does pot have appeliate
jurisdiction over such matters. Second, Defendants
maintain that Plainiiff's Complaint fails to state 2
claim for violation of either his procedural or sub-
stantive due process rights. Third, Defendants as-
sert that the omly potential basis for jurisdiction
over Plaintiff's complaint is pursuant to a manda-
mus action and a mandamus action is inappropriate
becanse the Plaintiff is requesting that the Court in-
terfere with discretionary duties of Defendants
which cannot be compelied by Tnandamus.

Dlajntiff maintajos that this Court has subject
matier jurisdiction pursuant to both 10 DelC. §
542(a) (the “Officer Omission Staiute™ and § 364
(the “Mandarus Statute™). Plaintiff maintains that 2
Mandamus action i appropriate because Plaintiff is
seeking the Court's enforcemnent of a clear minis-
terial duty which will not require the Court ta mter-
fere in matters within the Defendants’ discretion,
Plaintiff argues that his complaint states a clear
claim for both procedural and substantive due pro-
cess because disciplinary action was takep against
Plaintiff before he was granted a hearing and be-
cause his claims of the “retaliatory™ nature of the
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Defendants' actions encompass a subsiantive Gue
process violation.

This Cowt heard the motion on Juty 2, 1999,
and it held a conference thereon on October 15,
1909, At the October 15, 1999, conference, facts
were presented which the Court incorporates into
fhis decision on the pending motion.

Discussion

1. Standard of Raview

*5 Defendants bave moved to dismiss
Plaintiffs Complaint pursuant 1o Superior Court
Civil Reles 12(b)(1) (lack of jurisdiction aver the
subject matter) and 12(b¥6) (failure to state & claim
upon which relief can be granted). ™ Because the
Court employs facts outside of the pleadings, the

pending motion has become one for summary judg-

ment. Super, CL Civ. R, 12(D).
FNS. Superior Court Civil Rule 12(p) reads:

(b) How presented. Every defense, in
law or fact, to a claim for relief in any
pleading, whether a claim, counterclaim,
cross-clairn, or third-party claim, shall
be asserted in the responsive pleading
therete if one is required, except thet the
following defenses may at the option of
the pleader be made by motion: (1) Lack
of jurisdiction over the subject matier, ...
(6) failure fo state 2 claim upon which
relief can be granted,....

The Superjor Court is a court of general com-
men-law jurisdiction; however, as 10 matiers em-
braced within a statute. It exercises jurisdiction,
special, limited, and summary and not according to
the course of common law. Stidham . Brooks.
Del.Super., 5 A2d 522 (1939), The Court will dis-
miss a cese pursuant to Superior Cowl Civil Rule

12(b)(1) when it lacks jurisdiction over the subject
matter of 4 plaintiff's complaint.

Summary judgment may be granted only when
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no material issuss of fact exist, and the moving
party bears the burden of establishing the nom-
existence of material issues of fact. Moore W
Sizemore, Del.Supr. 405 A.2d 679, 680 (1979).
Once the moving party meets its burden, then the
burden shifts to the non-moving party (© establish
the existence of material issues of fact, Jd. at 681.
Where the moving party produces an affidavit or
ofher evidence sufficient under Super. Ct Civ. R.
56 in support of its motion and the burden shifts.
then the non-moving party may ot Test on its own
pleadings, but must provide evidence showing a
penuine issue of material fact for trial. Super. Ct.
Civ. R, 56{e);, Celotex Corp. . Catreit 477 U.S,
317, 322-23 (1986). I after discovery, the non-
moving party cannct make a sufficient showing of
the existence of an essential element of his or her
case, then summary judgment must be granted.
Burkhart v. Davies, Del.Supr., 602 A.2d 56, 39
(19913, cert. dem, 112 S0t 1946 (1992); Celotex
Corp. v. Catrelt, supra. Tf however, material issues
of fact exist or if the Court determines that it does
not have sufficient facts to enable it fo apply the
law to the facts beiore it, then summary judgment is
inappropriate. Ebersole v. Lowengrub, Del.Supr.,
180 A.2d 467, 470 (1962).

1. Application of Law to the Facts
A, Failure to State a Claim

Coupt I and Count IV of Plamiiffs Complaint
allege that Defendants viplated Plaintiffs procedur-
a] and substantive due Process rights guaranteed by
the Pourteenth Amendment of the United States
Constitution.™ Defendapts —assert that Flaintiff's
Complaint fails to state a claim for violation of the
due process clauses umder gither the Delaware or
United States Constitutions.

ENG. Section ! of the Fourteenth Amend-
ment to the United States Canstitution reads:

Section 1. All persons born or natursl-
ized in the United States, and subject to
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the jurisdiction thereof, are citizens of
the United States and of the State
whetein they reside. No State shall malke
or enforce amy law which shall abridge
the privileges or tmmunities of citizens
of the United States; ner shall any State
deprive any persen of life, liberty, or
property, without due process of law;
nor demy any person within its jurisdic-
tion the equal protection of the laws.

PlaintiFs Complaint does not specifically state
whether Plaintiff suffered a violation of a Tiberty or
property intersst. However, the allegations set forth
in paragraphs 38 and 49 of his Complaint suggest
that Plaintiff is alleging a deprivation of both™
Thus, the Court shall address whether the Defend-
ants' failure to comply with LEOBOR and the Divi-
sional Mamzal operated to deprive Plaintiff of
liberty and property jnterests in violation of his pro-
cedural and substantive due process rights guaran-
teed by the Fourteenth Amendment to the United
States Constitution. In so far as Plaintiff's Com-
plaint makes 1o allegations concerning deprivations
of rights afforded by the Delaware Constitution, the
Court shall not confront this issue. although the
analysis would surely conciude the same as the ana-
lysis of the federal issue.

FN7. Paragraph 38 of Plaintiff's Complaint
eads, “Defendants have gravely damaged
Plaintiffs standing and association in the
community and stigmatized Plaintiff in
mapner [sic] which adversely affects his
employment opportunities, within and out-
side the Division of State Police.”

Paragraph 49 of the Plaintiff's Complaint
reads, “As g direct and proximate result
of the aforesaid acts, omissions and
commissions on the part of Defendants
herein, the Plaintiff suffersd severe and
permanent harm, will incur loss of earn-
ings, has been damaged in his career,
and his reputation in the past and will
continue to be so darnaged in the future.”
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1. Procedural Due Process

w6 Tn Count HI of his Complaint, Plaintiff
maintains that Defendants denjed Plaintiff his pro-
cedural due process rights by failing to adhere o
the specific Tequirements of LEOBCR and the Di-
visional Manual with regard to the disciplinary ac-
tion taken against him. In their Motion To Dismiss,
Defendants argue that procedural due process only
requires that Plaintiff be given notice of the charges
pending against him and that Plaintiff be given the
opportunity to be heard on such charces. Defend-
ants maintain that Plaintiff was not denied proced-
ural due process because his Complaint acknow-
ledges that he was given notice of the charge
agzinst him and a hearing to defend himself against
such charges.

2. Did Plaiatiff have a protected Property Interest?

“An employee has a property interest in his
employment protected by due process only if a
source independent of the Federal Constitution,
such as state iaw, creates the right. Barber v. Ciry of
Lewes, Del.Super., C.A. No. 95C-08-006, Graves,
1. (Jan.1997) Mem. Op. at 13. (citations omitied) (
“Barber” ). “The ‘hallmark’ of a property interest
‘i an individual entittement grounded in state law,
which cannot be removed except ‘for cause’”
Sturgess v. Negley. D.Del, 761 F.Supp. 1085, 1095
(1991) (citation omitted) { “Strgess” ) In dicta,
the Delaware District Court concluded that 11 Del
£ § 5203 arguably prevented termination of & po-
lice officer without cause and therefore created a
property interest in an officer's employmentF™
id Moreover, the Court reads Burge V. City of
Dover, Del. Ch., C.A. No. 954-K, Allen, Ch. {June
8. 1987) (Mem.Op.) { “Burge” ) as concluding that
Section 9205 of Title 11 of the Delaware Code cre-
ates a property intetest in 2 police officer's status as
a police officer and confers upon a police officer
the right to notice and a hearing before any discip-
linary action that would terrninate his pay.

ENS. The Delaware District Court con-
cluded that a town ordinance prohibited
termination of the police officer without
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cause, and consequently, relied upon the
town ordinance rather than !l DelC. §
4203 as the basis for the creation of the of-
ficer's property interest in his employment.

However, citing authority from the United
States Court of Appeals for the Sixth Circuit, De-
fendants argue that a two-day suspension without
pay is in the manmer of routine discipline and not
significant enough to trigger proteciions of the due
process clause. See Carer v. Western Reserve Psy-
chiatric Habilitaglon Cenier, th Cir., 767 F.2d 270,
272 n. 1 (1983). The Sturgess and Burge cases in-
volve actual terminations and not just SUSPSNSIONS;
thus, they are mot necessarily conclusive as to the
issne of whether a two-day suspension without pay
is a deprivation of a property right sufficient to vi-
olate the protections of the Fo urteenth Amendment.

The Court did not locate any Delaware author-
ity which specifically addressed this issue.
Moreover, the Court found no authority in the
Delaware District Court or the Third Circuit which
definitively answered this question; although, the
courts have touched upen the topic without com-
mitting to any standard upon which lower courts
may rely. See e.g., Ferraro v City of Long Branch,.
2d Cir,, 23 F.3d 803, 807 (1994) (The Third Cir-
cuit bas declined to hold that termination of em-
ployment is necessary for a due process violation);
Hopkins v. Mayor & Council of Wilmington,
D.Del, 600 F.Supp. 542, 547 (1984) (Stating that
tne case of Heaves w City of Wilmington, D. Del..
451 F.Supp. 696 (1978}, recogmized that a city em-
ployes's interest in uninterrupted  receipt of his
salary and continustion of benefits of emptoyment
is significant in the context of due process. The
Court noted, “When deprivation  of that
{employment] interest s ‘temporary in maiure, as in
the case of a short, finite disciplinary suspension,
the impact on the individual is most often less
severe than when termination of epployment has
been imposed. A Jesser degree of process s accept-
able in connection with temporary suspension if the
government interest 15 strong and immediacy is

Page 7

great. [citations omitied] ). Compare Clark w
Township of Fadls, 3d Cir., 8§90 F.2d 611, 619
(1989) (A six-weel temporary assignment pending
completion of an investigaticn of employee was not
tantammount to deprivation of employee's property
interest in his emplayment). _

#7 Courts from ofher jurisdiction have ad-
dressed the issue with inconsistent results. See e.g.
Carter at Z70, 272 n. 1 (1985); Garraghn v. Jor-
don, 4t Cir., 830 F.2d 1295, 1299 (1987) (Courl
held that a five day suspension was 1ot a de minim-
us deprivation since plantiff lost compensation and
other benefits of the employment for fhe period of
the suspension); Hershinow v. Bonamarte, Tth Cir.,
735 F.2d 264, 265 (1984) (Court held that » suspen-
sion. without pay is not & deprivation subject to the
nrotection of due process where employee remains
employed and retains his tenure rights);, Jones v
Bd. of Ed. of Township High Sehool District Mo
217, Cook Counry, N.D. L., 651 F.Supp. 760, 763
(1986) (Court refused to follow Carter v. Western
Reserve Psychiatric Habilitation Center and held
that 2 teacher had a cognizable property interest in
not being suspended for three days without pay.
where reason for teacher's suspension could negat-
ively impact teacher’s employment record).

To this case, the Court need not decide whether
Plaintiff had a property inerest sufficient to trigger
the protectior. of due process because, assuming -
guendo that he did have such an interest, he was af-
forded all the process due under the Fourteenth
Amendment for Teasons more particularly discussed
in subsection IL.A .1.c. of this discussion.

b. Did Plaintiff have a protected Liberty Interest?

In Barber, this Court reviewed the criteria for
establishing the deprivation of a liberty interest in
the. context of employment. The Court noted:

An employment action implicates a Fourteenth
Amendment liberty interest only if it (1) is based
on a charge against the individual that might seri-
ously damage his standing and associations in his
community by impugning his good name, reputa-
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tion, honor or integrity; or (2) if the charge im-
posed such a stigma as 10 foreclose his freedom
to take advantage of other employment opportun-
ities. To establish a claim based on 2 deprivation
of a protected liberty interest, the employee must
establish &t a minimum that (1) he had a liberty
interest; and (2) defamatory stalements Wwere
made about him. Stigma to reputation alone is not
eufficient 1o invoke a liberty interest under (he
Fourteenth Amendment. The siigma must be ac-
companied by a deprivation of present or future
employment. [emphasis added] [citations omit- ted].

Barber at 22. In the case sub judice, the
Plaintiff is still employed with the Delaware State
Police: hence, he has not suffered a deprivation of
employment. Moreover, he has mever alleged that
the Defendants made or disseminated defamatory
statements about him. Consequently, he has not
been deprived of a Iiberty interest in violatjon of his
due process rights.

c. Did Plaintiff receive the process due him?

Assuming that Plaintiff had a property interest
in his employment and his suspension without pay
wes a deprivation subject to the protections of due
process, the Court finds that Plaintff was afforded
the process he wes due. Due Process does mot re-
quire that each individual receive the procedural
guarantees provided for by the state taw which be-
stows (he properly interest Hemnigh v. City of
Shavnee, 10th Cir., 155 F.3d 1249, 1256 (1998).
See also Giovanni v, Lynn, 5th Ci., 48 Bad 508,
912 (1993), reh'y den. (May 3. 1993), cert. den..
116 S.Ct 167 (1995} (The court held that the mexs
failure to accord procedural protections called for
by a state Jaw does not of itself amount ta a denial
of due process). The procedural process due an em-
ployee with 2 recognized property interest includes
an “oral or written notice of the charges against
him, an explanation of the employer's evidence, and
an oppertunity to present his side of the story.”
Barber at 26, citing, Cleveland Bd. Of Educ. V.
Loudermill, 470°0.5. 332, 546 (] 983).
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%8 This Court has recognized the requirements
of the procedural process due in employment ter-
mination cases as follows: (1) clear motice of the
charge being comsidered; (23 a reasonable time in-
terval to marshall facts and evidence to respond; (3)
an explanation of the evidence supporting  the
charges; and (4) an opportunity fe present plaintiff's
side of the case in a manner which will allow a de-
cision maker to weigh both sides. [d. at 26-27, cit-
ing, Hawkins v. Board of Public Education, 1D.Del,
468 F.Supp. 201 (1879). These four factors will
hereafter be referred to as the “Barber Test”.

Defendants maintain that Plaingff recejved ali
the process due him because he admits thai he had
notice of the charges against him and the intent to
take disciplinary action and that he had a hearing to
defend himself against the charges. Plaintiif's Com-
plaint does acknowledge these things. See
Piajntiff's Complaint, Para, 20 and 23. However,
Plaintiff alleges that the Defendants' failure o com-
ply with LEOBOR and the Divisiona]l Menual vioi-
ated his constitutional rights. Not all violations of
1EOBOR or the Divisional Manual necessarily
constitute a denial of due process. Consequently, it
is necessary to evaluate the allegations in Plaintiff's
Complaint within the framework set forth in the
Barber Test to determine whether any of them rise
i the level of constitutional violations,™

FNG. Plamtiff alleges that the policies set
forth in the Divisional Manual are virtually
identical to those of LEOBOR. Thus, the
Court's analysis of the LEOBOR violaiions
will likewise apply to the Divisional
Manual violations.

The Barber Test requires that an employee be
given clear motice of the charges imposed zgainst
hitn. Plaintiffs Complaint notes that Plaintiff was
given a Summary Disciplinary Action Form and a
“evised” Disciplinary Action Form containing an
amendment to the “resume of violation.” Plaintiff's
Complaint, paras. 17, 20, 21. No where in
Plaintiffs Complaint does he allege that he was niot
apprised of the charges against him. Consequently,
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the Court finds that Plaintiff had notice of the
charges egainst him and the first prong of the
Barber Test is satisfied.

The second prong of the Barber Test requires
that an employee be piven a reasonable time o
marshall facts and evidence to respond 0 the
charees agaimst him. Plaintiffs Complaint zeflects
that he was given the first Summary Disciplinary
Action Form on December 18, 1998 He received
the “revised” Disciplinary Action Form an Tebru-
ary 1, 1999. His hearing before the Appeal Panel
was held on Marck 11, 1999. Thus, Plainfiff had at
a minimum thirty-nine days io prepare his defense
in this matter. Thirty-nine days is a reasonable peri-
od of time to prepare a defense for a routine discip-
linary proceeding particulerly under the circum-
stances of this case. Moreover, the Plaintiff com-
plains that Defendants did not schedule his hearing
within 30 days of the conclusion of the internel in-
vestigation in viclation of LEOBOR which suggests
that Plaintiff clearly felt that he had more than
ample time to prepare his defense. Thus, the second
prong of the Barber Test is satisfied.

%9 The third prong of the Barber Test requires
that an employes be given an explanation of the
evidence supporting the charges.

Plaintiff's Complaint makes these three allega-
tions: '

1. No record, written, taped of otherwise, was
maintained of any interview comducted in con-
nection with the imvestigation, in viclation of 11
Dei.C. 9200(c3(;

5 No fecards were provided to the Plaintiff nor
the Plaintiffs counsel after specific reguest for
same was made, in violation of 11 Del.C.
9200(c)(7);

3. Neither Plaintiff, after being charged with viol-
ating departmental ruies and regulations, nor
Plaintiffs counsel, were provided access 10 ttan-
scripts, records, writtenn statements, written re-

Page 9

poris, analyses or video tapes perinent o the
case, despite demand by the Plaintiff and his
counsel that such evidence be produced, in viola-
tion of 11 Del.C. § 9200(c)(1%),

Tt is these viclations that Plaintiff argues
primarily triggers his procedural due process claim.
But this Plaintiff, who had his attorney with him at
the hearing, candidly acknowledges an awareness
of the evidence and witnesses available that suppor-
ted the allegations. There is no claim of surprise in
the complaint. Under these circumstances, I do not
find techmical violations of the statute to violate due
process, Thus, the Court finds that the third prong
of the Barber Test is satisfied,

The fourth prong requires that the employee be
given an opportunity to present his side cf the case
in & manner which will allow a decision maker i0
weigh both sides. Plaintiff's complaint acknow-
ledges that a hearing was conducted where evié-
ence was taken and witnesses presented. Thus, i
appears that Plaindff received ap opportunity 0
present his side of the case in accordance with the
requirement of Prong 4 of the Barber Test,

T so far as the Court finds that the facts of this
case satisfy the four prongs of the Barber Test,
Plaintiff's Complaint fails to state a claim for viola-
tion of his procedural dne process rights and De-
fendants are entitled to a dismissal of such claim.

2. Substantive Due Process

Defendents argue that Plaintiff fails to siate a
claim for violation of substantive due process be-
cause substantive due process does mot protect a
person's property or liberty interests in his employ-
ment.

This Court has previously held thal property
and liberty interests in employment are not protec-
ted by substantive due process. Barber at 34. T
The rationale behind this conclusion is that because
employment rights are not fundamental rights cre-
ated by the Constitution they do not receive the
protection of substantive dne process. Idl.
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FENIC. The Barber decision relied upon
McKinney v. Pare, 11t Cir, 20 F.ad 1550
(1954), cert. den., 513 US. 1110 (1993)
and Sutton v. Cleveland Bd. of Eeuc., 6th
cir. 958 Fad 1339 (1992} in concluding
that an employee's statutory right to em-
ployment is not protected by substantive
due process. The Court's research does not
indicate that the United States Supreme
Court has addressed this issue. In Barber,
this Court noted that the Third Circuit re-
manded the case of Homar v. Gilber, Zrd
Cir.. 89 F.3d 1009 (1996} to the District
Court for the Middle Disirict of
Pepnsylvania for a decision om this issue.
'The Court's ressarch does not reveal that a
decision has been rendered by the District
Court or the Third Circuit on this issue
cince the Barber decision. While at least
one state conrt has declined to follow
McKinney and Sutton since Barber, it ap-
pears as though maost jurisdictions citing
the cases have followed their lead on the
issue. See e.g Martin v. Nebraska Dept. of
Public  Institutions, Neb.App., 584
NW.485 (1998) (declined to follow
McKinney ).

Pleintiff maintaims that substaptive due process
is at issue because he alleges that the disciplinary
action taken against him  was retaliatory.
“ID]iscipiinary action taken in retaliation for the
exercise of civil and political 1ights is iTpermiss-
ible and constitutes a violation of the affected per-
sons right to substantive due process.” Burge V.
City of Dover, Del. Ch., C.A. No. 954-%, Allen, Ch.
{fune 8, 1987) Mem. Op. at 12 (“Burge™ ).

%10 However, neither Plaintiff's Complaint nor
his response to Defendant's Motion to Dismiss
gives any clear indication for what the Defendants'
disciplinary action was in retaliation. In fact the
word “retaliation” does not even appeat in
Plaintiffs Complaint. It is possible that the Plaintiff
is suggesting that Defendants' action was in retali-
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ation for the comments he made and for which he
was disciplined. However, Plaintiff has failed to
make any allegation which remotely suggests that
his comments were within the categories of speech
afforded protection under the United States Consti-
totion.™ To the extent Plaintiff perceives and
argues that the action tzken was done to blunt reac-
tion by minority Troopess, this aiso fails. BEven if
true, Plaintiff does not show how disciplining for
the conduct alieged is “retaliatory”. Retaliztory
against what is ot answered. Thus, the Complaint
fails to state a substantive due process claim and
Defendants’ are entitled to a dismissal of such claim.

FN1l. The Pleintiff's Complaint does not
slaborate as to the mature of the comments
for which he was disciplined. Defendants'
maintained at oral argument and in their
motion that the comments were racial
slurs. Plaintiff did not demy or contradict
Defendants' characterization of his com-
ments at oral argument or in his briefs. Po-
tentially, Plaintiff is arguing that Defend-
ants acted in retaliation for Plaintiff exer-
cising bhis First Amendment right fo free
speech. Racial slurs uttered in the work-
place are ot generally protected speech
under the First Amendment because such
comments generally do not constitate 2
comment on a matter of public concern,
See Karins v. Ciy of Atlantic City,
N.J.Supr., 706 A2d 706, 713 (1998); Med-
yik v. Ollendorf Mo.App. T12 Sw.2d
696, 702 (1989). Therefore, any retaliation
argumnent grounded in his exercise of his
Tirst Amendment right would likely fail
even if Plaintiff had made the necessary al-
jegations in his Complaint.

B. Lack of Subject Matter Jurisdiction

Defendants’ Mation 1o Dismiss argues that this
Coutt lacks subject matter jurisdiction over
Plaintiffs Complaint., Plaintiffs Complaint nain-
taing that this Court has jurisdiction over the action

© 201 | Thomson Reuters. No Claim to Ouig. US Gov. Works,

W.COm [orntiorintstream. asoxTutid=1 &Drft=HTMLE&w=2.0&destination= atp&mt=Del...

1/28/2011




Not Reported in A.2d, 1999 WL 1225250 (Del.Super.)

(Cite as: 1999 WL 1225250 (Del.Super.))

pursuznt to 10 Del.C. Ch5 and Ch. 65. Specific-
ally, Plaintiff maintaing that the Court Las jurisdic-
tian to hear proceedings in mandamus pursuzni 10
10 Del, C. § 564 ™= and to hear proceedings for
declaratory judgment pursuant to 10 Del. €. § 6301,
i Plaintiffs Responmse to State Defendants’ Mo-
Hion to Dismiss also maintains that the Courl has
jurisdicticn over this matser pursuant to 10 Del.C. §

542(q).

FN12. 10 Del. €. 8 564 teads in relevant

part as follows:

Proceedings in mandamus shall be begun
by the filing of a complaint in the Saper-
ior Court, upon which complaint 2 sum-
mons shall issue requiring the defendant
to appear and file an &nswer within the
time prescribed by the rules of the Court.

EN13. 10 Del C. § 6501 reads in reievant

part as follows:

In cases of actual cONtroversy, . the Su-
upon petition, declara-
tion, complaint, or other appropriate
pleadings, may declare rights and other
legal relations of any interested party pe-
titioning for such declaration, whether or
ot further relief is or could be prayed,
and such declaration shali have the force
snd effect of a final judgment oOr decree

perior Court ...

and be reviewable as such.

EN14. 10 Del. €. § 542(a) reads:

The Superior Court shall have full power
and authority to exainine, correct and
punish the contempts, ornissions,
lects, favors, corruptions and defaults of
all justices of the peace. sheriffs, coron-
ers, clerks and other officers, within the

State,

Defendant’s argue that this Court lacks subject
matter jurisdiction for several reasons as follows:
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1) Superior Court does not have jurisdiction
over appeals from the Appeal Panel of the
Delaware State Police and Plaintiff is really seeking
an appeal of its decision.

2) Superior Court should decline to hear the
proceedings in mandamus because mandamus only
lies to Tequire the performance of a clear jegal or
ministerial duty and Plaintff seeks relief for a dis-
cretionary duty.

3) The Declaratory Judgment Act does not ex-
pand or alter the jurisdiction of the Court but is
only available when there is an independent basis
for jurisdiction and Plaintiff has presented no such
basis.

4) Section 542 of Tile 10 is not & basis for jor-
isdiction because that section does not provide the
Court with jurisdiction to review routing govern-
ment acts.

1. Declaratory Judgment Act

The Declaratory Judgment Act does not expand
or alter the jurisdiction of a court. See 10 Del.C.
Ch. 65. In order for a court to issue declaratory re-
lief, the court must have an independent basis for
jurisdiction over the cause of action. Democratic
Party of the State of Delaware v. Department of
Elections for New Custle Couniy: Del.Super., C.A.
No. 94C-08-227, Ridgely, P.J. (Sept. 6, 1994)
Mem. Op. at 7( “Democratic Pariy™ ). Thus, the
Court mmust ascertain whether there is an independ-
ent basis for jurisdiction over Plaintiff's Complaint.

2, Appellate Jurisdiction

17 This Court has previously held ihat it does
not have jurisdiction to hear appeals from decisions
rendered by ap appeal panel pursuant to LECBOR
because such jurisdiction has not been conferred by
either the Constitution or statutes of this Slate.
Wescott v. Ciry of Milford Police Tel.Super.. CA.
No. 94A-01-002, Toliver, 1. (Jan. 26, 1996) (Op.
and Order). Moreover, neither of the parties have
presented any authority for the existence of an ap-
peal to this Court from decisions rendered purssant
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to the Divisional Manual ™4 However, Plaintiff's
Complaint does not merety seek an appeal of the
decision of the Appeal Panel Rather, Plaintiff
seeks a declaration or a writ of mandamus directing
the State Police to comply with the dictates of
LROBOR and the Divisional Manual. Again,
Plaintiff maintains this Court has jurisdiction pursu-
ant to 10 Del.C. § 542 and 10 Del.C. & 364. Below L
discuss whether either of these provisions provide a
basis for jurisdiction.

FN (5. The Divisional Manual provides for
an appeal from the hearing or Appeal
Poard to the Secretary of Public Safety,
but only in cases where suspension ex-
ceeds five days. Divisional Manual at p.
VI-5-13,

3. Officer Omission Statute

Plaintiff maintains that the Court has jurisdic-
tion in this matter pursuant to 10 Del.C. § 342(a)
§ 542(a)”). This section reads:

(a) The Superior Court shall have full power and
authority to examine, correct and punish the con-
tempts, omissions, neglects, favors, corruptions
and defaults of all justices of the peace, sheriffs,
coroners, clerks and other officers, within the State.

10 DelC. § 542(a). The Court must ascertain
whether Delaware police officers are “other of-
ficers” within the meaning of & 542(a). In the case
of In re Tull, Del.Saper., 78 A. 299 {1910} the Su~
perior Court held that a town alderman was an
“officer™ within the comtext of § 542(a) where the
alderman was vested with the administration of
criminal  law. Further, in Maull v Warren,
Del.Super., C.A. No. 91C-05-216, Baron, T. (April
24, 1992) { “Mauwl” ), the Superior Court held that
it has jurisdiction pursuant to 10 Pel.C. § 542(a} t0
review disciplinary action taken in afleged viclation
of LEOBOR.

However, the Court disagrees with the inter-
pretation of § 543(a) set forth in Maull. Tae Court
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stands by its interpretation of that section as set
forth in its decision in Maryland and Qlive Avenues
Neighborhood Association, Inc. V. Mayor & City of
Rehoboth Beach, Del.Super., C.A. Ne. 94A-10-001
(Oct. 18, 1995) ( “MONA™ ). In MONA this Court
dectined to find that § 342(a) provided the Court
jurisdiction to review the Rehobotlh City Manget's
certification of a referendum petition in which the
City Manager's authority extended merely to de-
termine. whether 2 referendum petition had the suf-
ficient number of qualified signatures to put it be-
fore the City Council. This Court concluded that §
542(a} “only permits Superior Court 10 remedy de-
fects in the administration of justice and does pot
contemplate Superior Court review of the propriety
of governmental acts...” MONA at 12. As noted in
MONA, the Court's authority to act under § 542 is
founded “in the idea that tne malpractice of such ift-
farior tribunals, acting under the supervision af the
court, was a contempt of its authority, as the court
having general supervision of the admintstration of
justice.” Id at 13. The Court does not read § 342{(a)
a3 authorizing its review of routine police disciplin-
ary proceedings.

4, Writ of Mandamus

%12, The Superior Court has jurisdiction to
award a writ of mandamus. Knight v Ferris, Ct
Err. & App., 11 Del 283 {188]). The General As-
sernbly has codified the jurisdiction of this Court w0
jsste the writ of mandamus i 10 Del.C. § 564.
Democratic Party at 7. “{Tlhe basis for issuance
and scope of relief available through a writ of man-
damus under Delaware law are both quite Timited.”
Guy v Greenhouse, DelSupr, 637 A2d 87
(199337 On this point the Delaware Supreme
Court has noted:

FN16. The citation given refers to the Af-
lantic Digest table of unpubtished de-
cisions. A more helpful citation is Guy ».
Greenhouse, Del.Supr.. No. 285, 1993,
Walsh, J. (Dec. 30, 1993) Order at 2.

Mandamus is issuable not as a matier of right, but
only in the exercise of sound judicial discretion.
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NMoreover, when directed to am administrative
sgency O pubic official, mandamus will issue
only to require performance of a clear legal or
ministeriz]l duty, For a duty to be ministerial and
thus enforceable by mandamus, the duty must be
prescribed with such precision and certainty that
pothing is left fo discretion or judgment
[citations otnitied].

4. Moreover, mandamus will not lie unless the
plaintiff has no other adequate Temedy. Srare ex
rel. Lyons v. McDowell. Del.Super.. 37 A.2d 94,
G7 {1947).

Plaintiffs Complaint alleges that Defendants
violated LEOBOR by failing to comply with the
specific dictates of the statste concerning disciplin-
ary procedure. The requirements for disciplinary in-
vestigations are specific and do not leave room for
discretion.™7 Thus, the actions mandated by the
statpte ere ministerial rather than discretionary.
Thus, a writ of mandamus may be the proper way
to remedy LEOBOR. violations and some Delaware
eases have suggested such. See &g Knox v. The
City of Elsmere, Del.Super., C.A. NO, 93M-12-001,
Sitverman, J. (May 10, 1995) (Town police officer
sought writ of mandarous o compel employer to
grant him & bearing pursuant to LEOBOR. The case
was before the Court on a motion for sumrmary
judgment and the Courl denied motion stating that a
material dispute of facts existed. Thus, the Court
never reached the merits of the case and the issue of
jurisdiction or the availability of a writ of manda-
mus  was mever taised. Maull v. Warren,
Del.Super.. C.A. Na. 910-05-236, Barron, J. (April
24, 1992) { “Maudl” ) (The Court suggested that a
mandamus action pursuant to 10 Del.C. § 5428
would be proper basis for the Court to assume juris-
diction over case in which plaintiff alleged viola-
tions of LEOBOR).

FN37. The conditions for investigations
are set forth in 11 DalC. § 9200(¢) as fol-
lows!

(¢) Whenever 2 law-enforcement  officer
is under investigation or is subjected to

Page 14 0 16

Page 13

questioning for any reason which could
lead to disciplinary action, demotion or
dismissal, the investigation or guestion-
ing shal! be conducted under the foliow-
ing conditjons:

(1) The guestioning shall be conducted
at a reasonable hour, preferably at a tme
when the officer is on duty unless the
gravity of the investigation in the opin-
ion of the investigatar is of such degree
that immediate questioning is required.

(2) The questioning shall take place at
the agency headquarters or at the office
of the local troop or police unit in which
the incident aliegedly occumed as desig-
nated by the investigation officer or un-
less ofnerwise waived in writing by the
officer being investigated.

¢3) The law-enforcement officer under
investigation shall be informed of the
name, rank, and command of the officer
in charge of the ipvestigation. All ques-
tions directed to the officer shall be
asked by and through no mere than 2 in-
vestigators, No formal complaint against
a law-enforcement officer seeking dis-
missal or suspension or other formal dis~
ciplinary action shall be progecuted un-
der departrpental rule or regulation wm-
Jess the complaint is supported by sub-
stantial evidence derived from =an jnvest-
igation by an anthorized member of the
department.

(4) the law-enforcement officer under in-
vestigation shail be informed in writing
of the pature of the investigation prior to
being questioned.

(5) Interview sessions shall he for reas-
cnable pericds of time. There shall te
times provided for the officer to allow
for such personal necessities and Test
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pericds as are reasonably necessary.

(6) Except upon refusal to answer ques-
tions pursued in & valid investigation, no
officer shall be threatened with transfer,
dismissal or other disciplinary action.

(7) A complete record, either written,
taped or, if taped, transcribed as soon as
practicable, shall be kept of all inter-
views held in conmection with the ad-
ministrative investigation upon notifica-
tion that substantial evidemce exisis for
seeking an administrative sanction of the
law-enforcement officer. A copy of the
record shall be provided to the officer or
the officer's counsel at the officer's ex-
pense upon request.

(8) If the law-enforcement officer under
interrogation is under arrest or may reas-
onably be placed under arrest as & result
of the investigation, the officer shall be
informed of the officer's rights, includ-
ing the reasomable possibility of the of-
ficer's arrest prior to the commencement
of the interrogation.

(3 Upon request, any officer under
questioning shall have the right to be
represented by counse} or oiher repres-
entative of the officer's choice, who shall
be present at all times during the ques-
tioning unless waived in writing by the
investigated officer. The questioning
shall be suspended for a period of time if
the officer tequests representation usitil
such time as the officer cap obtain the
representative  Tequested if reasonably
available.

(10) An officer who 1s charged with vi-
olating any departmental rules or regula-
tions, or the officer's representative, will
be provided access 10 transcripts, Te-
cords, written statements, written r1e-

Page

ports, analyses and video tapes pertinent
to the case if they are exculpatory, inten-
ded to support any discipiinary action or
are to be introduced in the departmental
hearing on the charges invoived. Upon

Page 15 0f 16
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demand by the officer or counsel, they.

shail be produced within 48 hours of the
written notification of the charges.

(11} At the comclusion of the adminis-
trative  investigation, the investigator
shall inform in writing the officer of the
investizsative findings and any recom-
mendation for further action.

{12) All records compiled as a resnlt of
amy investigation subject to the provi-
sions of this chapter and/or a contractual
disciplinary grievance procedure shall be
and remain confidential and shell not be
released to the public.

In fact, “mandamus is the proper remedy 1o
compel Teinstatement of officers or employees il-
legalty discharged, removed, or suspended in viola-
tion of the civil service law...” 55 C.I.8. Manda-

mus § 233 (1998); GSee aiso Bahromian v,

Popandree, Conn.Supr., 440 Al2d 777 (1981)
(Where regulation gave city planming director the
right to have his department head report the reasons
for his temoval in writing, Court found that
plaintiff would be entitled to writ of mandamus or-
dering bis restoration to his position where he could
demonsirate department head failed to comply with
such regulation). However, at least one Court has
held that it would refuse to grant mandamus where
a police officer was suspended for = year and the
year hat already passed by the fime the matter was
before the court for decision. The Court held that
the matter was moot and further held, without citing
any authority, that a writ of mandamus does not
lead to a quashing of the officer's record of convie-
tion. See Henderson v Mayor of Medford,
Mass.Supr.. 75 NE.2d 642 (1947) (“Hendersan™ ).

%13 The Henderson case highlights the odd
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posture presented by the case at hand. Ordinarily 2
writ of mandamus is utilized to compel 2 public
body to take & particular action. T the case at bar, it
would be senseless to compel the state police to
conduct the disciplinary investigation and proceed-
ings again in comptiance with LEOBOR. The only
lagical reredy would be 15 declare the procesdings
void and compel the State Police 10 remove the
matter from the Plaintiff’s record. However, the
Henderson case suggests that such is not proper

pursuant to mandamus.

Nevertheless, the Court need net decide wheth-
er mandamus is available to Plaintiff under the cir-
cumstances of this case. For purposes of this de-
cision the Court assumes that mandamus is avail-
able to Plaintiff; however, the Coust, I its discre-
tion, declines to exercise jurisdiction over the mat-
ter. “in Delaware, mandamus i ‘a prerogative writ
in the supervisory sense, issued exclusively by the
Superior Court, not of course, but only in the exer-
cise of 2 sound judicial discretion.” ’ Democratic
Party at 7 (citation omitied). The LEOBOR viola-
tioms set forth in Plaintiffs complaint are techpical
in nature. ‘The Complaint does not sllege violatiors
which rise to the level of procedural or substantive
due process violations. Moreover, Plaintiff never
alleges-that he was falsely accused of the action for
which he was disciplined. In the Court's estimation,
Plainsiff's complaint dees not include allegations
sofficiently egregious or compelling to warrant the
Court interjecting in the routine disciplinary pro-
ceedings of a state agency. Thus, the Court declines
to exercise jurisdiction over the matter pursuant {0 a
writ of mandamus.

Conclusion
For the reasons more particulagly set forth
above, Defendants' motion is granted in its entirsty.
PlaintifFs Complaint is dismissed.

1T IS SO ORDERED.
Del.Super.,1999.

Smith v. Department of Public Safety of State
Not Reported in AZd, 1999 WL 1225250
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(Del.Super.)
END OF DOCUMENT
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