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IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
IN AND FOR NEW CASTLE COUNTY

ROBERT ELWELL,

Plaintiff,

v.

THRIFT DRUG, INC., d/b/a
RITE AID,

Defendant.

)
)
)
)
)
)
)
)
)
)

C.A. # N12C-05-013 JAP

- - - -

BEFORE: THE HONORABLE JOHN A. PARKINS, JR.

- - - -

APPEARANCES:

MARTIN & ASSOCIATES
BY: JEFFREY K. MARTIN, ESQ.

For the Plaintiff

BALLARD, SPAHR, LLP
BY: SEAN J. BELLEW, ESQ.

JESSICA CASE, ESQ.
For the Defendant

- - - -

MOTION TRANSCRIPT
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Tuesday, March 4, 2014
Courtroom No. 8B
11:00 a.m.

PRESENT:

As noted.

- - - - -

THE COURT: Good morning.

MR. BELLEW: Good morning, Your Honor. Sean

Bellew from Ballard, Spahr on behalf of defendant

Rite Aid. And with me is my colleague Jessica

Case, who is newly minted into the Delaware Bar as

of late last year.

THE COURT: Congratulations. I believe

we've met before.

MS. CASE: Yes, we have, Your Honor.

THE COURT: It's your motion.

MR. BELLEW: Your Honor, this is the time

set aside for oral argument on Rite Aid's Motion

For Summary Judgment.

The issue here today, Your Honor, is very

concise. As a matter of law, the plaintiff,

Mr. Elwell, cannot establish that his purported

reporting of a violation was the, quote, primary

basis for his discharge.
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THE COURT: Let's get a little more basic

first. Was the plaintiff an employee at will?

MR. BELLEW: Yes.

THE COURT: So, the argument is that -- by

the plaintiff is that even though he was an

employee at will, you couldn't fire him because he

was a whistleblower?

MR. BELLEW: That's the allegation, yes.

And, Your Honor, we believe that as a matter of

law, despite those allegations in the Complaint,

we're entitled to summary judgment because the

plaintiff cannot establish as a matter of law that

the primary basis of his discharge was this

purported effort to report these violations.

Your Honor, the standard is very well-known

to the Court. We come forward, we make an argument

that there's no genuine issue as to a material

fact, and that because of that absence of an issue,

a genuine issue as to that material fact, that

we're entitled to judgment as a matter of law.

THE COURT: Well, am I correct that the

ultimate material fact here is whether the people

who made the decision to let Mr. Elwell go knew
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about his alleged efforts at whistleblowing?

MR. BELLEW: That's correct, Your Honor.

And there's nothing in the four or five-page

response that was submitted to you that creates

that genuine issue as a material fact.

THE COURT: Guide me through a little bit

here. Who were the people to whom Mr. Elwell

complained about the heating?

MR. BELLEW: Of record, the complaints

consisted of two e-mails that were sent to his

immediate supervisor. We call him Percy "D"

because his last name is very difficult to

pronounce.

THE COURT: Now, is there any evidence in

the record that the supervisor relayed those

complaints to anyone else?

MR. BELLEW: Not only is there no evidence

to that effect; the only record evidence is that he

did not communicate those issues to Mr. Yoney and

others in Human Resources that were in charge of

the ultimate decision to terminate him.

THE COURT: And that's based on the

supervisor's deposition testimony?
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MR. BELLEW: Yes.

THE COURT: So, they were sent to the

supervisor. And my recollection is that the

supervisor said something like "we put portable

heaters in," and the plaintiff has adduced evidence

that that's not true. But, frankly, that's of

little concern to me. I don't much care what was

done to heat up the building.

In this context I want to know -- the

supervisor kept these to himself. Now, did the

supervisor play a role in the decision to fire the

plaintiff?

MR. BELLEW: No, Your Honor. And that's the

standard procedure that would be followed within

Rite Aid. It gets elevated to the supervisor's

supervisor, who then interfaces with Human

Resources and a decision is made.

THE COURT: Who is the supervisor's

supervisor?

MR. BELLEW: That's Dennis Yoney.

And just to give you a center, Your Honor,

Rite Aid is, I believe, in 35 states, it has a

120,000 employees. They have a very stratified
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reporting structure based on, you know, the

footprint that they cover the United States with.

So, whereas Mr. Percy "D" would be a regional

supervisor; his supervisor was a much larger

territory.

THE COURT: So, he reported to Yoney. Who,

then, did Yoney take this up with?

MR. BELLEW: Yoney would have went to Sandy

Biss, B-I-S-S, and others in Human Resources, would

have communicated what the nature of the

conversation was between Mr. Elwell and Percy "D",

and they would have made a decision based on what

was reported to them whether that served as the

basis to terminate. And that's what happened here.

And, Your Honor, there's no dispute as to

several key facts here that ultimately were

communicated to Human Resources.

Number one, on the 9th of February 2010 it's

not disputed that there was a snowstorm predicted

and that Mr. Elwell, despite being instructed to do

so, despite knowing the policy that he was required

to, did not obtain a hotel room. Now, he says he

couldn't.
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Even if we take him for his word on that, at

that point he had an obligation to call his

supervisor and say: Look, I did not get a hotel

room, I live 50 miles away from this location, you

know, we may need coverage tomorrow. He didn't do

that.

The next day the snow comes. At 7:20 he

calls, reports that he can't report to work because

of the snow.

He admits that there was this discussion

with Percy "D." In his Complaint at Paragraph 19

he concedes -- he actually states: Plaintiff

returned to his home angry.

He was angry when he placed this call and he

spoke to his supervisor. He testified -- you know,

some of the more egregious language he denied

stating. But he did not deny at all that he used

profanity and cursed during that telephone

conference.

THE COURT: I hate to interrupt you, but was

it Rite Aid's policy to reimburse pharmacists for

the cost of the motel room?

MR. BELLEW: Yes. And, as a matter of fact,
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the testimony here, which is not disputed, is that

Percy called Mr. Elwell the day before and

affirmatively said: Hey, look, there's a storm

predicted for our area; take steps to get a hotel

room. So, that's not disputed, Your Honor.

So, Your Honor, we go through those facts,

it was elevated to Human Resources, he was

terminated on that basis. And we have established

in our affirmative filing in our brief, our motion

that no one that actually came to the conclusion

that he should be terminated based on this conduct

was even aware of the heating issues.

So, it would follow, Your Honor -- the

statute is not a very old statute, it's not a very

long statute. It's about four or five pages in our

quote here and can be reduced to one page

through --

THE COURT: Why don't you put it on the

ELMO.

MR. BELLEW: I'm not going to put this one

on the ELMO because it's very small to see. I

think what would be helpful is to put the actual

code section there because I think this is
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pertinent for our review.

Your Honor, what this really boils down to

at this stage is an issue of burden of proof.

THE COURT: Okay.

MR. BELLEW: This is the operative word

here, Your Honor, "primary." So he -- Mr. Elwell

has the burden of establishing that the primary

basis for his discharge was the reporting of these

violations. And, as a matter of law, Your Honor,

he cannot establish that if he cannot create a

genuine issue as to material fact as to the

decision maker's knowledge base regarding these

violations, reported violations. So, that's really

where we are with our argument.

Now, Your Honor -- so, my usual starting

place for argument on a motion for summary judgment

is with the nonmoving party's papers. And I think

if you look at their papers, Your Honor -- I can't

glean anything from the papers that would create

any material -- any genuine issue of material fact.

And I think it fails on its face, Your Honor,

because there's not even a direct citation to any

record evidence that would create a genuine issue
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of material fact as to the issue of what the

primary basis of the discharge was.

So, for those reasons, Your Honor, we

believe that Rite Aid is entitled to summary

judgment.

Now, Your Honor, again, it's a very new

statute. There's one case in preparing for

argument that I thought might be instructive. We

didn't cite this in our moving papers because it

was actually a case that was reversed on appeal.

But looking at it more closely -- this is a Vice

Chancellor Lamb decision, Garrison v. Red Clay.

It's 2009 Delaware Chancery Lexis 147.

This case, Your Honor, gives exceptional

guidance to what you have before you today. In

that case it was a situation where a teacher did

not go through certain hoops that they needed to do

to gain their licensure to continue teaching in the

State of Delaware and was terminated, brought a

lawsuit, and in the lawsuit they brought a wrongful

termination claim and a whistleblower claim. And

Vice Chancellor Lamb, like I believe this Court

should hold, looked at that and said: Hey, look,
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there was another reason why he was being

terminated and because of these other issues -- the

fact that there was this purported whistleblowing

cannot establish that that was the primary basis.

So, similar to this situation, Your Honor,

the reason why this individual was discharged was

because of his conduct on that date and the people

that made the decision to terminate him -- and this

is not refuted as far as I can see -- had no

knowledge that there was any existence of

these claims.

THE COURT: Let me ask you: Is this both a

wrongful termination and a whistleblower claim, or

is this simply a whistleblower claim?

MR. BELLEW: This is a one-count Complaint

and it's captioned: Violations of the

Whistleblower's Protection Act.

THE COURT: So I don't need to worry about

whether this was an employee at will or not?

MR. BELLEW: Exactly, Your Honor.

And, Your Honor, we will spot just two other

issues to put in context really plaintiff's -- I

mean, this is about plaintiff's efforts to create
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his case. There's two other issues.

The first is, there's no evidence that this

even amounts to a violation, whatever he reported

in these e-mails. Now, we're going to save that

for another day. But I think it's important for

the Court to understand -- you know, summary

judgment is not something that's taken lightly.

But the plaintiff hasn't even gotten an expert to

establish that this is -- that the diminished

temperatures -- storing pharmaceuticals in these

temperatures would even amount to a violation,

which is a very specifically defined term in this

statute.

The other thing, Your Honor, that's very

telling is now we're here -- we have the pretrial

next week. And this is an issue you and I have

dealt with in other cases that, you know, really

brings to the floor a plaintiff's efforts to

establish their entitlement to recover. When asked

what his damages are -- first and foremost, they

asked for punitive damages in the Complaint. Well,

the statute doesn't allow for punitive damages.

That's number one.
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Number two, there's no expert report on what

this gentleman's damages are. When he was asked,

you know, "what are your damages" -- he was asked

that question in his deposition, and he

responded -- "Question: Mr. Elwell, are you

familiar with the amount or type of damages that

you are seeking in this litigation?

"Answer: I'm a little unclear on that

amount or type."

So, here we are on the verge of trial and

they have never articulated what the damages are,

which I don't think -- I think they ultimately need

an expert on that.

One other point. He had made reference to

the fact that he hurt his back because he was

trying to shovel out his car to get to work that

day. He said -- "Question: Are you seeking any

damages based on your back injury?

"Answer: That would be wonderful, yes."

So, Your Honor, this is about the plaintiff

trying to create -- the plaintiffs are entitled to

their day in court, but they have to push their

cases forward with a level of diligence in keeping
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with what they need to establish to get to trial.

They haven't done that, first and foremost, with

the critical issue we put forward, together in our

motion for summary judgment, and that is this issue

of the primary basis for termination.

And in the grander scheme of things, Your

Honor, plaintiff has not brought forward even the

most simple calculations as to what he would be

entitled to if he should prevail.

THE COURT: Well, does the whistleblower

statute limit damages to economic loss?

MR. BELLEW: Your Honor, from my reading of

it, you would have a wide range of damages that you

could order.

THE COURT: How about anguish because he got

fired?

MR. BELLEW: That's not one of them because

it's actual damages. The statute says: The Court

shall order, as the Court considers appropriate,

reinstatement, payment of back wages, full

reinstatement of fringe benefits and seniority

rights, expungement of records, actual damages, or

any combination of these remedies.
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THE COURT: Well, for example, he wouldn't

need an expert witness, would he, to calculate his

lost wages?

MR. BELLEW: I don't think he would. But

when you ask him what his damages are, aren't we

entitled to an answer where -- you know, I've done

that. We've asked the question.

THE COURT: Did you ask that by way of

interrogatory?

MR. BELLEW: I would have to go back and

check. But it's a standard interrogatory that we

would have asked.

So, I guess the point of it, Your Honor, is,

they have an obligation to present their case.

They have an obligation here to provide you a brief

that puts forward that piece of evidence that

either the jury could review and say that that

wasn't the primary basis -- they haven't done that.

THE COURT: Let me hear from the plaintiff.

MR. BELLEW: Thank you, Your Honor.

MR. MARTIN: May I please the Court. Good

morning, Your Honor.

THE COURT: Good morning, Mr. Martin.

A-108



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

16

MR. MARTIN: Your Honor, I respectfully

disagree with my colleague. I think we have put

forth the necessary diligence to go forward at

trial.

I think the Court was right on in spotting

the issue. And, that is -- I think in order to

prevail under the whistleblower's statute, as we

seek to do, we have to be able to show that the

decision makers were aware of the protected

activity in the reports.

THE COURT: Well, no. You have to show that

it was the primary reason.

MR. MARTIN: That's one.

THE COURT: And as I understand what the

defendant's argument is, you can't show it was any

reason because the people who made this decision --

there's no evidence they were aware of the heat

issue.

MR. MARTIN: Your Honor, I respectfully

disagree inasmuch as the main actor here for the

defendant is Percy Dhamodiwala or Percy "D."

THE COURT: The supervisor.

MR. MARTIN: Yes, Your Honor.
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He was so intimately involved in the whole

process -- he's the one who took the reports from

my client, Mr. Elwell.

THE COURT: Took the reports about the heat?

MR. MARTIN: Yes, sir.

And in deposition he responded -- he agreed,

he acknowledged he had no reason to disbelieve that

there was not a heating issue. And that whole

issue -- the suggestion, you know, that's not a

violation -- it most certainly is. I mean, through

the mouths of the defense witnesses. They

acknowledge that a prolonged heating loss like

that --

THE COURT: All right. But tell me -- what

I want to focus on -- first of all, I want to look

at Yoney Exhibit 1 for a second.

MR. MARTIN: Yes, sir. You can find that at

my Tab 4, Exhibit 4. That's the first tab.

THE COURT: What evidence is there that your

client communicated his concerns about the heat

issue to anyone other than Percy, the supervisor?

MR. MARTIN: None, sir.

THE COURT: And what evidence is there in
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the record that the supervisor communicated this

complaint to Mr. Yoney or Ms. Biss?

MR. MARTIN: Your Honor, I believe that he

did not because he was trying to sweep this under

the rug and, instead, made this issue out of whole

cloth. The issue is, Mr. Elwell has to be

terminated because of insubordination. Well,

Mr. Elwell --

THE COURT: Time out. Do you allege

anything other than this is a whistleblower?

Do you allege that there was a requirement

that he be terminated for cause?

MR. MARTIN: No, sir. This is not an

employment-at-will situation. This is strictly

governed by the whistleblower statute; no question

about it.

But my point is that Mr. Dhamodiwala, the

supervisor, was the one who drove this whole

situation, Your Honor. He is the supervisor who

accepted the information from my client knowing

full well -- in retrospect, he's acknowledged by

way of deposition that you cannot have a

non-heating situation in a pharmacy for a prolonged
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period of time. In fact, that's a violation that

should have been reported not only to a supervisor,

but also to the Board of Pharmacy, who could have

and probably should have shut down the pharmacy.

So, Mr. Dhamodiwala knew all of this and,

for reasons I don't understand, it appears that

only Mr. Elwell was the squeaky wheel. There was

no one else from the pharmacy who complained to

Mr. Dhamodiwala.

THE COURT: I'll assume for the moment that

your client was a whistleblower. But what I don't

understand is, how did the people -- what is the

evidence that this was the primary reason he was

terminated?

MR. MARTIN: Your Honor, it is the reason

that -- a jury will believe that Mr. Dhamodiwala

pushed this issue and wanted termination for this

man. Mr. Dhamodiwala participated with Human

Resources in the post-incident investigation.

Ms. Biss, Sandra Biss -- unfortunately, I put her

as "Bliss" a couple times. But Ms. Biss was the HR

head. And he also spoke with Keith Carr from Human

Resources.
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I asked Mr. Yoney, the supervisor's boss,

who is the regional vice president of pharmacy -- I

said: When you do an investigation to determine

whether somebody, like a pharmacist, should be

terminated, don't you talk to the pharmacist?

Absolutely.

Are you surprised to hear that Mr. Elwell

was never counselled, never -- there was no

statement, no interaction whatsoever?

Yes, definitely.

So, this was a -- this whole fabrication was

done by Mr. Dhamodiwala. There is ample evidence

for a jury to sit there and say: Yes, this was the

primary reason that Bob Elwell lost his position as

a pharmacist, because Percy Dhamodiwala knew he had

a problem but failed to take the proper steps in

reporting it to his supervision and also reporting

it to the Board of Pharmacy.

THE COURT: Well, is there any evidence to

dispute that it was the policy at this pharmacy to

have pharmacists rent a motel room if there was bad

weather pending?

MR. MARTIN: Your Honor, that's a non-issue.
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If I may --

THE COURT: But tell me, is there any

dispute in the record?

MR. MARTIN: No, sir. There is not --

THE COURT: Let me finish.

And is there any dispute in the record that

your client was aware that there was -- on

February 10th, 2010 that there was a predicted

heavy snowstorm?

MR. MARTIN: Yes, he knew that on

February 9th and he made the efforts to get a hotel

room, as Mr. Dhamodiwala acknowledged in his

deposition. He acknowledged his good faith effort

to try to find that.

THE COURT: The supervisor conceded that the

plaintiff made a good faith effort?

MR. MARTIN: Yes, sir.

THE COURT: Is that true?

MR. BELLEW: No, Your Honor. There is some

argument to that, but -- I'm not saying that's

factually incorrect. I think he acknowledged that

if he made an effort, he couldn't get a hotel room,

there's nothing he could do about that. His
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response to that was: Well, why didn't you call me

when you realized you couldn't get a hotel room?

It wasn't as Mr. Martin characterized.

THE COURT: Well, is there any evidence in

the record to dispute that your client, having

found out that he couldn't get a hotel room, did

not call his supervisor?

MR. MARTIN: No, Your Honor. There's no --

he did not call until the next -- the following

morning, on February 10th. It was his experience,

as I think all of us -- sometimes when a big storm

is predicted, it doesn't materialize, as we've just

seen as recently as yesterday.

THE COURT: That's true.

MR. MARTIN: And, Your Honor, he called his

supervisor right then. It was his intention to get

in the car and get down -- he lives in Middletown.

So, it's about a 50-mile hike from Milford. He had

every intention of getting in that car.

Unfortunately, Governor Markell called a State of

Emergency.

And I don't know if Your Honor will recall,

but the State of Emergency law was different back
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in February 2010. In fact, it was revised shortly

thereafter. Now we have a Level I, Level II, Level

III. Back then when the State of Emergency was

called by Governor Markell, no one could get out on

the road unless you had some kind of emergency

certification, a certification that Mr. Elwell did

not have.

So, he made his good faith effort. And

Percy acknowledged his good faith effort to find a

hotel room, and also acknowledged that under the

circumstances he could not get to work that day

because the snow was so intense and so bad.

But, Your Honor, the real issue is the fact

that this heating problem had persisted. It was

duly reported by my client to his supervisor. Per

the supervisor's deposition, he took no action on

it in terms of further reporting. And eventually

the problem went away a few weeks later when they

got the proper parts for the heating system.

But during that time, Your Honor, it was a

situation that was very serious. And both the

supervisor, as well as his supervisor, Mr. Yoney,

acknowledged that you cannot store drugs in
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temperatures that are in the mid 50s or below. And

here we had temperatures in the low to mid 40s for

an extended period of time.

So, I ask the Court to allow the jury to

hear the testimony of the supervisor and to

understand his role, which was so key. It was the

most important -- it was the primary reason for his

termination. It was -- the way he reported things,

but knowing full well, Your Honor, that he swept

the other stuff under the rug very, very

conveniently. It would be a real misjustice, in my

mind, Your Honor, to allow Percy to get away with

his failure to report and yet at the same time to

eliminate the squeaky wheel based upon a statement

which is inconsistent in terms of what he said that

my client said. And my client denied everything.

And let me just, if I may very quickly --

Mr. Bellew suggested my client cursed. He used the

term "son-of-a-bitch" with regard to the snowstorm.

And that is so reported. He testified to that.

But he did not use that towards Percy.

So, there are so many factual problems --

THE COURT: Does it matter what he said on
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the phone?

MR. MARTIN: Does it matter? It matters,

Your Honor, because if, in fact, a jury could

believe that he was grossly insubordinate, then

that might be a case-ending issue. But my client

insists that he, you know, while angry -- and the

reason he was angry was because after he had this

telephone conversation, he went out and tried to

shovel off his car and -- he said the snow was

coming down as fast as he was shoveling it off and

he twisted his back. That's a non-issue in the

case. But he came back and left a message for the

supervisor.

THE COURT: What evidence of any

communication is there between the supervisor and

the higher-ups, other than what is on Yoney 1?

MR. MARTIN: That's right. That's the only

written. The other evidence, Your Honor, is the

post-incident contact that Percy, the supervisor,

had with HR, both the head of HR, Ms. Biss, and

also with Keith Carr.

THE COURT: Is that attached to one of the

appendicis?
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MR. MARTIN: No, sir. That was never

produced in discovery. But I think it's sufficient

to -- for the Court to understand that my client

was not examined. They never sought his side of

the story. And, in fact, it was just Percy --

THE COURT: Were they obligated to?

MR. MARTIN: I'm sorry?

THE COURT: Was Rite Aid obligated to?

MR. MARTIN: Per their own policy, Your

Honor. Their own policy, according to the regional

vice president, was that they should have spoken

with Mr. Elwell.

THE COURT: But under the law was it

obligated to?

MR. MARTIN: Well, Your Honor, then that

falls under the realm of "employment at will."

THE COURT: He was an employee at will, was

he not?

MR. MARTIN: He was an employee at will.

THE COURT: So they could fire him for any

reason or no reason whatsoever?

MR. MARTIN: Except, Your Honor, he could

not be fired for a bad reason. And the
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Whistleblower Protection Act sets forth --

THE COURT: I agree with that. But assuming

for the moment that he doesn't fall within the

Whistleblower Act, the "employee at will" status

did not obligate Rite Aid to talk to him or give

him any sort of due process or anything like that?

MR. MARTIN: That's correct.

THE COURT: They could have simply fired him

because -- for any reason.

MR. MARTIN: They could have, Your Honor.

But this, again, would be such a miscarriage of

justice to allow this supervisor, who was later

disciplined by -- in fact, was on a performance

improvement plan by Rite Aid in the year 2012, so

he testified. But it would be such a shame to

allow him to have gotten away with this issue of

promoting the termination by using facts and

figures that did not occur.

THE COURT: Well, how does an award of

damages -- you say "allow the supervisor to get

away." But it's Rite Aid that is the defendant,

not the supervisor.

MR. MARTIN: That's correct, Your Honor.

A-120



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

28

But this was on the supervisor's watch. I mean, he

was already disciplined. I don't have any reason

to believe he was disciplined for this. I'm not

suggesting that. But later on he did have some

performance issues as a supervisor with Rite Aid.

But Rite Aid needs to step up to the plate

and take care of him. This whole issue of damages

is -- as Your Honor suggested, with back pay that's

not something that we need to get an expert for,

and that's exactly what Mr. Elwell is seeking.

THE COURT: Has your client gotten

employment since then?

MR. MARTIN: Sir, he just got -- in the last

four or five months he got part-time employment

after constantly seeking this. He got employment

at Meadowood Hospital as a part-time pharmacist.

THE COURT: All right. I'll hear any

rebuttal.

MR. BELLEW: Just briefly, Your Honor.

If you do look at Yoney 1, you have Percy

communicating his version of events to his

supervisor and to two individuals in Human

Resources. His version of events is barely even
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disputed. There's no dispute that the plaintiff

was instructed to get a hotel room the night

before, was unable to, but didn't communicate that

in real time. He waited till the next day. He

took a chance and thought, Well, maybe I'll be able

to drive. Well, he can't drive the next day and he

doesn't get there.

So, Your Honor, that in and of itself -- in

an at-will employment circumstance they could have

fired him for nothing at all. Well, he was unable

to be at work that day. That in and of itself

could have been grounds for termination.

But they didn't terminate him for that. As

a matter of fact, as the e-mail goes on, Percy just

asked him: You know, confirm that you're going to

be at work tomorrow, at least do that for me.

And then later that morning Mr. Elwell

calls. He admits that he calls. He admits that he

used some profanity. And then that was escalated

to Human Resources, who made the decision that

based on that conduct, that they were going to

terminate him. That doesn't provide any basis for

any claim.
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Now, it's their burden to prove that there

was something other than this that was the primary

basis. And, Your Honor, based on their argument

today and the submissions to the Court, they have

failed to carry that burden.

THE COURT: Thank you.

Presently before the Court is the

defendant's Motion For Summary Judgment. The

undisputed facts show the following:

The plaintiff was a pharmacist at the Rite

Aid located in Milford, Delaware. And apparently,

although the Court does not so find, but for

purposes of summary judgment will find, the

plaintiff reported heating conditions or, more

properly, the lack of heating in the pharmacy which

endangered or caused concerns about the efficacy of

the drugs being stored at the pharmacy. The

undisputed evidence is that the plaintiff reported

this condition to his supervisor at Rite Aid and

only the supervisor at Rite Aid.

On February 10th of 2010 there was a massive

snowstorm in Delaware. That snowstorm was

predicted for several days in advance and was
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predicted to be a massive snowstorm. It is

undisputed that the policy of Rite Aid is for a

pharmacist working -- scheduled to work that day to

obtain a motel room near the pharmacy so that the

pharmacist could make it to work irrespective of

the road conditions. And it is also undisputed

that the pharmacy, Rite Aid, would reimburse the

pharmacist for the cost of that motel room.

There is a genuine dispute of material fact

as to whether the plaintiff in this case attempted

to get a motel room, so the Court will assume for

purposes of this motion that the plaintiff

unsuccessfully sought to obtain a motel room in the

Milford area the night before the storm. As a

result, the pharmacist went home to Middletown, a

distance of about 50 miles from the pharmacy.

The undisputed evidence shows that the

pharmacist plaintiff did not contact his supervisor

the night before the storm when he was unable to

obtain a motel room but, rather, waited until

roughly 7:00 in the morning on February 10th to

notify his supervisor, at which time it was

difficult, if not impossible, for the supervisor to
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get a fill-in pharmacist.

The facts show that this was one of the

reasons why the defendant -- why the plaintiff was

terminated. It is undisputed that the only written

communication between the supervisor and those

empowered to terminate the plaintiff was a

February 10, 2010 e-mail, which has been marked as

Yoney Exhibit 1. In that e-mail, which is from the

supervisor to Dennis Yoney, who is a higher-up at

Rite Aid, the supervisor set forth several

indications of what happened.

One of the issues was -- according to the

supervisor, quote, My question was, then, why he

did not inform me that he could not get any motel

room.

In Item 4 he says -- I'm sorry. In Item 3,

according to the supervisor in this e-mail, he

says: I reminded him, meaning the plaintiff, that

since he was also scheduled on Thursday, 2/11/10,

he needs to inform me about his status by afternoon

today. I asked him because it becomes very

difficult when somebody calls out at the last

minute -- strike that. That has nothing to do with
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missing on February 10th.

But the most salient part of this e-mail is

that there is no mention whatsoever of the alleged

whistleblowing activity by the plaintiff.

The law provides -- well, it is conceded

tacitly, if not expressly, that the plaintiff in

this case is an employee at will, who, generally

speaking, can be discharged for any reason or no

reason at all. The plaintiff correctly points out,

though, that his status as a whistleblower, if

proven, would preclude his termination or

punishment even if he were an employee at will.

The issue, therefore, is whether the

plaintiff was a whistleblower within the meaning of

the statute and, number two, whether that was the

primary reason for his discharge.

The Court concludes that there is no genuine

dispute of material fact that his status as a

whistleblower was not the primary reason for his

discharge. In particular, there is absolutely no

evidence in the record that the persons making the

decision to discharge the plaintiff -- and, that

is, Mr. Yoney and Ms. Biss -- were even aware of

A-126



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

34

the complaint that had been made by the plaintiff

about the heat at the pharmacy in Milford or the

lack of heat at the pharmacy in Milford. And,

therefore, there is no reason to believe that this

played any role whatsoever in their decision to

terminate the plaintiff.

Supporting this, although unnecessary for

the defendant to prove, is the idea that it is

undisputed that once the plaintiff was unable to

obtain a motel room in the area, he failed to

promptly notify his supervisor of his inability to

obtain a motel room and only contacted his

supervisor roughly two hours before he was due at

work during the height of a wicked snowstorm.

The Court, therefore, finds that there is,

as a matter of law, no evidence that the alleged

whistleblowing activity by the plaintiff played any

role, let alone the primary role in the decision to

terminate him. Accordingly, the Court grants the

Motion For Summary Judgment.

Thank you, counsel.

(Whereupon, the proceedings concluded at

11:50 a.m.)
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