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NATURE AND STAGE OF THE PROCEEDINGS 
 
 On November 21, 2011, a New Castle County Grand Jury returned an 

indictment against Ira Brown (“Brown”) alleging drug and weapons offenses.  A-1.  

Brown was re-indicted on March 12, 2012.  A-2.  That indictment alleged 

Possession of a Controlled Substance in a Tier 5 Quantity, Drug Dealing in a Tier 

4 Quantity, Possession of Drug Paraphernalia and driving with a suspended 

license.  A-2.  On April 24, 2012, the scheduled trial date, Brown pled guilty to 

Drug Dealing in a Tier 4 Quantity.  A-3.  At sentencing on April 25, 2012, Brown 

made an oral motion to withdraw his guilty plea which was denied without 

prejudice.  A-3.   At that time, the sentencing judge gave Brown’s counsel leave to 

file a motion to withdraw the guilty plea.  A-3.  Brown was sentenced to 12 years 

incarceration followed by descending levels of supervision.  A-10.  On April 27, 

2012, Brown’s counsel filed a motion to withdraw Brown’s guilty plea and a 

simultaneous motion to withdraw as counsel.  A-3.  On May 17, 2012, Brown’s 

motion to withdraw his guilty plea was denied and his counsel’s motion to 

withdraw from representation was granted.  A-4.  On April 23, 2013, Brown filed a 

Motion for Postconviction Relief pursuant to Superior Court Criminal Rule 61.  A-

5.  Brown appealed the Superior Court’s denial of his post-conviction motion.  

This is the State’s answering brief.  
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SUMMARY OF THE ARGUMENT 
 
 I. Appellant’s argument is denied.  Brown is not entitled to a new trial 

because of a recent investigation into the Office of the Chief Medical Examiner 

(“OCME”).  Brown has presented no evidence that his case was affected by the 

OCME investigation.  Brown’s guilty plea acted as a waiver of any claims with 

regard to the chain of custody in his case.  The State was not under a Brady 

obligation to provide Brown with potential witness impeachment material prior to 

the entry of his plea.  

II. Appellant’s argument is denied.  The Superior Court correctly denied 

Brown’s motions to withdraw his guilty plea.   Brown is procedurally barred from 

raising this claim for the first time on appeal because he (1) failed to raise it on 

direct appeal; and (2) failed to raise it in the Superior Court in postconviction.  

Even if this Court were to consider Brown’s claim, the Superior Court did not err 

by denying Brown’s motions to withdraw his guilty plea after considering both 

motions under the appropriate criminal rules.    
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STATEMENT OF FACTS 
 

Because Brown pled guilty prior to trial, the following facts are based on the 

affidavit of probable cause based upon which a magistrate issued the arrest warrant 

for Brown.1  

On October 26, 2011, members of the Wilmington Police Department’s 

Drug Unit were conducting an investigation into suspected illegal activity 

occurring at 2521 Bowers Street in Wilmington, Delaware.  During the course of 

the investigation, police observed Brown driving a car and conducted a traffic stop 

after confirming that Brown’s driver’s license was suspended.  When police 

officers approached the car, they observed a clear plastic bag containing marijuana 

in the lap of the front passenger, Brandy Aiken (“Aiken”).  At that point, police 

removed Brown, Aiken, and a third passenger, Azania Parker (“Parker’) from the 

car.  Police observed marijuana leaves on Parker’s lap and discovered a bag of 

marijuana in Parker’s purse.  Brown, Parker and Aiken were taken into custody.  

When Brown was arrested, police found a Wilmington Housing Authority 

(“WHA”) key and a large bundle of cash containing $856.00 in his possession. 

After arresting Brown, police obtained a search warrant for 2521 Bowers 

Street.  Using the WHA key found on Brown, police executed the search warrant 

                                                           
1 The affidavit of probable cause prepared by Corporal Michael Ballard of the Wilmington Police 
Department is attached as Exhibit A. 
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and discovered 917 bags of heroin in a bedroom, along with a wallet containing 

Brown’s identification and mail addressed to Brown.  In the closet of the same 

bedroom police found paraphernalia normally associated with the preparation and 

packaging of heroin for sale.  Police additionally found 30 rounds of .40 caliber 

ammunition in the bedroom. 
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ARGUMENT 
 

I. BROWN’S DUE PROCESS RIGHTS WERE NOT 
VIOLATED BECAUSE THERE IS NO EVIDENCE THAT HIS 
CASE WAS AFFECTED BY ANY ILLEGAL ACTIVITY OR 
DEFICIENT SECURITY PROCEDURES AT THE OFFICE OF 
THE CHIEF MEDICAL EXAMINER.  THIS IS ESPECIALLY 
TRUE IN LIGHT OF BROWN’S GUILTY PLEA.   

 
Question Presented 

 
Whether Brown is entitled to a new trial because of a recent investigation 

into illegal activity and deficient security procedures at the Office of the Chief 

Medical Examiner (“OCME”) in light of his guilty plea to a drug charge and no 

evidence that his case was affected by the OCME investigation.  

Standard and Scope of Review 

This Court reviews a claim made for the first time on appeal under Rule 8 in 

the “interests of justice.”2  

Merits of the Argument 

 For the first time on appeal3 Brown claims that he is entitled to a new trial 

because an investigation of the OCME yielded indictments of two of its personnel 

and exposed mismanagement and non-compliance with security procedures at the 

                                                           
2 Supr. Ct. Rule 8. 
 
3 This issue was not raised in Brown’s postconviction motion nor was it addressed in the 
Superior Court’s order from which he now appeals. Brown however, invokes this Court’s 
jurisdiction under the “interests of justice” clause contained in Supreme Court Rule 8. 
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controlled substances laboratory.  The issues and evidence brought to light by the 

OCME investigation, Brown argues, constitute newly discovered evidence which 

would change the outcome of his case if a new trial is granted.  He further argues 

that the newly discovered evidence should be considered Brady material which 

was not turned over by the State.  Brown’s claims are unavailing.  

 At the outset, Brown is unable to articulate how his case was affected by the 

OCME investigation.  While Brown points to issues in other cases, he does not 

allege that there were discrepancies with regard to the drugs tested in his case.  

Indeed, the drugs tested in Brown’s case were audited on April 10, 2014 as part of 

the OCME investigation and the result of that audit found no discrepancies.4     

Because Brown’s convictions did not rely upon any scientific test results 

produced at the OCME, Brown cannot establish any prejudice from any failure of 

the State to provide any information related to the OCME testing, including the 

chain of custody information.  Chain of custody relates to evidence sought to be 

admitted at trial.  Brown did not go to trial, and waived his trial rights by pleading 

guilty.  Moreover, under well-settled Delaware law, Brown’s “voluntary plea of 

guilty constitutes a waiver of any defects or errors occurring prior to the entry of 

                                                           
4 Exhibit B. 
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the plea.”5  He benefited by pleading prior to trial, and any problems with evidence 

were waived by that plea.  Brown is thus prevented from challenging the chain of 

custody.  This is because a guilty plea breaks the chain of events in the criminal 

proceedings and constitutes a waiver of possible defenses.6       

Brown also claims the State violated Brady v. Maryland7 by not providing 

impeachment material about the State’s chain of custody witnesses before he pled 

guilty.  Brown’s Brady claim fails; in the succinct words of the United States 

Supreme Court, “the Constitution does not require the [State] to disclose material 

impeachment evidence prior to entering a plea agreement with a criminal 

defendant.”8 

To establish a Brady violation, a defendant must show (1) evidence exists 

that is favorable to the accused, because it is either exculpatory or impeaching; (2) 

that evidence is suppressed by the State; and (3) its suppression prejudices the 

                                                           
5 Coverdale v. State, 2002 WL 86710, ¶ 4 (Del. Jan. 15, 2002); Somerville v. State, 703 A.2d 
629, 631-32 (Del. 1997); see Downer v. State, 543 A.2d 309 (Del. 1988) (finding plea to non-
existent offense valid “where defendant’s conduct brought him within the jurisdiction of the 
court . . . and the allegations result in plea bargaining”);  Fullman v. State, 1989 WL 27739, at *1 
(Del. Feb. 22, 1989) (citing State v. Stoesser, 183 A.2d 824, 825 (Del. Super. Ct. 1962)) (“a 
properly entered plea of guilty constitutes a waiver of all errors or defects occurring before the 
plea, except lack of subject matter jurisdiction”). 
 
6 Tollett v. Henderson, 411 U.S. 258, 266-67 (1973). 
 
7 373 U.S. 83 (1963). 
 
8 United States v. Ruiz, 536 U.S. 622, 633 (2002). 
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defendant.9  Because the credibility and bias of witnesses can be central to the 

State’s case at trial, impeachment evidence can also fall under the Brady 

umbrella.10  In Giglio, the Supreme Court held that where the reliability of a 

witness may be determinative of guilt or innocence of a criminal defendant, 

nondisclosure of material evidence affecting the reliability of the witness justifies a 

new trial.11   

Application of the Brady rule is constrained by the procedural context from 

which a defendant’s claim arises.  The majority of criminal cases, like the instant 

case, are resolved through the plea process envisioned by Superior Court Criminal 

Rule 11.12  The Rule 11 plea process affords a defendant various procedural 

protections and guides a two-step negotiation between the prosecutor and the 

defense in which both the prosecutor and the defendant compromise.  The first step 

usually involves dropping charges in exchange for a guilty plea to another charge 

or charges.  In the second step, the prosecutor usually agrees to recommend a 

lesser sentence in return for the guilty plea.  As part of that negotiation process, the 

                                                           
9 State v. Wright, 67 A.3d 319, 324 (Del. 2013).   
 
10 United States v. Bagley, 473 U.S. 667, 676 (1985); Giglio v. United States, 405 U.S. 150, 154-
55 (1972). 
 
11 Giglio, 405 U.S. at 153. 
 
12 Hall v. State, 788 A.2d 118, 127 (Del. 2001) (noting “guilty pleas are a significant percentage 
of all convictions”). 
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defendant waives constitutional rights associated with trial, and the prosecutor 

presents a sentencing recommendation to the Court. 

 Here, represented by counsel, Brown pled guilty in open court.  He said that 

he understood his rights and the consequences of his guilty plea.13  The written 

plea agreement and Truth-in-Sentencing guilty plea form, both of which Brown 

signed, identify the charges to which he pled and the potential sentence for those 

charges.14  Brown said he was satisfied with his attorney’s representation and that 

his attorney had fully advised him of his rights and the consequences of his guilty 

plea.15  In response to questions on the plea forms, Brown answered that he freely 

and voluntarily agree to plead guilty to the listed charge; that he was not promised 

anything not stated in the written plea agreement; that no one, including his 

attorney, had threatened or forced him to enter a guilty plea; and that no one had 

promised him what his sentence would be.16  Indeed, Brown admitted to knowing 

that the substance he possessed was heroin when he entered his guilty plea: 

BROWN: Your Honor, on October 26, I possessed heroin and 
today in Court I’m pleading guilty to drug dealing . . . .  

 
THE COURT:  I understand. Now, you know that you had 

                                                           
13 B-7-8. 
 
14 Exhibit C. 
 
15 B-8; Exhibit C. 
 
16 Exhibit C. 
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heroin on that day? 
 
BROWN:  Yes, Your Honor. 
 
THE COURT:  Okay. And you intended to deal drugs with that 
heroin? 
 
BROWN: Yes, Your Honor. 
 
THE COURT: And you know that was against the law? 
 
BROWN: Yes, Your Honor.17 
 

 Brown also said that he understood and waived the right to a jury trial; the right to 

be presumed innocent; the right to testify or not to testify; the right to appeal to a 

higher court; the right to present evidence on his behalf; and, importantly, the right 

to hear and question witnesses.18   

 “[T]he Constitution does not require the Government to disclose material 

impeachment evidence prior to entering a plea agreement with a criminal 

defendant.”19  When a defendant pleads guilty he forgoes not only a fair trial, but 

also other accompanying constitutional guarantees.20  “[I]mpeachment information 

is special in relation to the fairness of a trial, not in respect to whether a plea is 

                                                           
17 B-8. 
  
18 B-7; Exhibit C. 
 
19 Ruiz, 536 U.S. at 633. 
 
20 Id. at 628. 
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voluntary (‘knowing,’ ‘intelligent,’ and ‘sufficient[ly] aware’).21  “[A] 

constitutional obligation to provide impeachment information during plea 

bargaining, prior to entry of a guilty plea, could seriously interfere with the 

[State’s] interest in securing those guilty pleas that are factually justified, desired 

by defendants, and help to secure the efficient administration of justice.”22   

The United States Supreme Court’s clear pronouncement that prosecutors 

have no duty to provide impeachment evidence to a defendant who pleads guilty 

has been held to mean the prosecutor had no duty to provide impeachment 

evidence that a chemist in the chain of custody for tested drugs breached laboratory 

protocol.23  The facts in United States v. Wilkins are similar to those here.  Two 

defendants pled guilty to possessing crack cocaine with intent to distribute and 

distributing crack cocaine; the drugs were tested on May 24, 2011, defendant 

Wilkins pled in January 2012 and was sentenced in July 2012, and defendant 

Merritt pled guilty in June 2012 and was sentenced in September 2012.24  By the 

time Merritt was sentenced, it had come to light that a chemist, who worked at the 

                                                           
21 Id. at 629 (emphasis in original).   
 
22 See id. at 632. 
 
23 United States v. Wilkins, 943 F. Supp. 2d 248 (D. Mass. 2013), aff’d sub nom. Wilkins v. 
United States, __F.3d__, 2014 WL 2462554 (1st Cir. June 3, 2014) and sub nom. United States 
v. Merritt, __F.3d__, 2014 WL 2696723 (1st Cir. June 16, 2014). 
 
24 Id. at 252-54. 
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lab that tested the drugs, repeatedly breached laboratory protocols, rigged test 

results, and falsely certified she had tested drugs when she had not.25  After the 

defendants moved to vacate their pleas, the drugs were retested and reweighed, and 

tested positive for cocaine.26 

Each defendant asserted their plea was procured in violation of the Due 

Process Clause of the Fifth Amendment under Brady based on information that 

would have “cast a shadow over the evidentiary value” of the chemist’s 

certifications.27  Like Brown, neither defendant in Wilkins asserted actual 

innocence or that the seized drugs were not what the government said they were.  

The District of Massachusetts applied Ruiz and found “any impeaching material 

regarding [the chemist’s] mishandling of the evidence in theirs or other cases 

would only be relevant at trial to the extent that it might be used to challenge the 

chain of custody of the drugs at issue,” and that this had no relevance to the 

validity of the defendants’ guilty pleas.28   

As Wilkins illustrates, Brown has no remedy under Brady as curtailed by 

Ruiz.   The State had no duty to provide that impeachment evidence to Brown 

before he pled guilty.  That evidence would come into play only if he went to trial; 
                                                           
25 Id. at 252, 254. 
 
26 Id. at 252-53. 
 
27 Id. at 254. 
 
28 Id. at 255. 
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by pleading guilty, Brown gave up his right to trial and to the disclosure of 

impeachment evidence.  And here, Brown pled guilty after having the opportunity 

to review the controlled substances laboratory report.  Brown has no colorable 

claim under Brady. 
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II. THE SUPERIOR COURT CORRECTLY DENIED 
BROWN’S MOTIONS TO WITHDRAW HIS GUILTY PLEA.   

 
Questions Presented 

 
Whether the Superior Court properly denied Brown’s motions to withdraw 

his guilty plea.  

Standard and Scope of Review 

The Superior Court’s decision to grant or deny a motion to withdraw a guilty 

plea is reviewed on appeal for abuse of discretion.29  Claims not fairly presented 

below can only be reviewed for plain error.30   

Merits of the Argument 

  For the first time on appeal, Brown claims that the Superior Court 

erroneously denied his motion to withdraw his guilty plea.  Brown did not appeal 

his conviction.  Under Supreme Court Rule 6, Brown had 30 days from the date 

that his sentence was imposed to raise this issue on direct appeal.  He failed to do 

so.  Brown again failed to raise this issue in post-conviction.31  As a result, Brown 

                                                           
29 Anderson v. State, 2014 WL 3511717, *2 (Del. July 14, 2014). 
 
30 Del Supr. Ct. R. 8; Weber v. State, 457 A.2d 674, 680 n.7 (Del. 1983). 
 
31 Moreover, Brown would have been procedurally barred from raising this claim in post-
conviction by Superior Court Rule 61(i)(4) which states:  
 
 (i) Bars to Relief . . . 
 

(4) Former adjudication.  Any ground for relief that was formerly 
adjudicated, whether in the proceedings leading to the judgment of 
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is also precluded from raising this issue for the first time on appeal by Supreme 

Court Rule 8 because he never fairly presented the question to the trial court during 

the postconviction proceedings from which he now appeals, and he has not 

provided any reason for this Court to consider the issue in the “interests of 

justice.”32  

 Even if this Court were to consider the merits of Brown’s claim, he should 

not be granted relief.  Brown claims that the Superior Court should have 

considered his motion to withdraw his guilty plea under Superior Court Criminal 

Rule 32 rather than Superior Court Criminal Rule 61.33  The plain language of Rule 

32 contemplates the motion being “made before imposition ... of sentence.”  

However, as this Court noted in Patterson v. State, “at any later time, a plea may 

be set aside only by motion under Rule 61.”34  Contrasting the two rules, the 

                                                                                                                                                                                           
conviction, in an appeal, in a postconviction proceeding, or in a 
federal habeas corpus proceeding, is thereafter barred.  

 
Brown’s oral motion to withdraw his guilty plea was initially decided by the Superior Court prior 
to sentencing on April 25, 2012. A-3.  Brown’s counsel was given leave to formally file a motion 
to withdraw the guilty plea and a motion to withdraw from representation at that time.  A-3.  
Brown’s counsel filed both motions two days later and the Superior Court reconsidered Brown’s 
motion to withdraw his guilty plea.  A-3.  On May 16, 2012, the Superior Court issued a revised 
order denying Brown’s motion to withdraw his guilty plea.  A-4.  Thus, Brown’s claim had been 
formerly adjudicated – twice. 
 
32 Del. Supr. Ct. R. 8. 
 
33 Op. Brf. at 10-11. 
 
34 684 A.3d 1234, 1237 (Del. 1996). 
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Patterson court explained that “Rule 32(d), as opposed to Rule 61, contemplates a 

lower threshold of cause sufficient to permit withdrawal of a guilty plea and one 

which must guide the discretion of the trial judge.”35 

Under Rule 32(d), a defendant has the burden of demonstrating a ‘fair and 

just reason’ to withdraw a guilty plea.36 A trial judge  should permit the withdrawal 

of a guilty plea “only if the court determines that ‘the plea was not voluntarily 

entered or was entered because of misapprehension or mistake of defendant as to 

his legal rights.’”37  However, “[a]n effort to withdraw a guilty plea made after 

sentencing constitutes a collateral attack against the conviction and is subject to the 

strictures of Rule 61 including several bars of procedural default.”38 

 Brown moved to withdraw his guilty plea on two occasions – once 

immediately prior to sentencing and once immediately after sentencing.39  His first 

motion was denied after the Superior Court considered the factors outlined in Rule 

32.40  The Superior Court then correctly considered his second motion (which was 

                                                           
35 Id. 
 
36 Super. Ct. Crim. R. 32(d). 
 
37 Anderson, 2014 WL 3511717 at *2 (quoting Scarborough v. State, 938 A.2d 644, 650 (Del. 
2007); State v. Insley, 141 A.2d 619, 622 (Del. 1958)). 
 
38 Patterson, 684 A.2d at 1237. 
 
39 A-3. 
 
40 A-3. 
 

http://web2.westlaw.com/find/default.wl?mt=222&db=1006349&docname=DERSUPCTRCRPR32&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1996263949&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=1464F30A&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=222&db=162&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033859909&serialnum=2012115061&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D025342B&referenceposition=650&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=222&db=162&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033859909&serialnum=2012115061&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D025342B&referenceposition=650&rs=WLW14.04
http://web2.westlaw.com/find/default.wl?mt=222&db=162&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033859909&serialnum=1958128933&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D025342B&referenceposition=622&rs=WLW14.04
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made after sentencing) under Rule 61 in accordance with Patterson.  Under 

Brown’s theory, the Superior Court should have ignored Patterson and simply 

considered both motions under Rule 32.  Here, the Superior Court did not abuse its 

discretion  by considering Brown’s two motions under two different rules because 

“[t]he timing of a motion to withdraw a guilty plea is an important factor in the 

exercise of that discretion, the significance of which is recognized in the rules 

governing the plea process.”41   

                                                           
41 Id. 
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CONCLUSION 
 
 For the foregoing reasons the judgment of the Superior Court should be 

affirmed. 
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