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NATURE OF THE PROCEEDINGS 
 
 This appeal, filed on January 21, 2014, asks this Court to reverse the 

Superior Court’s Oral Order denying Mr. McKinney’s Motion To Suppress 

Evidence.  

 The issue was first presented to Superior Court Judge, Richard R. Cooch, in 

a Suppression Hearing held on August 30, 2013. Judge Cooch denied the 

defendant’s Motion to Suppress after arguments about whether the four corners of 

a search warrant established probable cause to search Mr. McKinney’s home.  The 

court determined that the search warrant was sufficiently corroborated based on 

assertions in the supporting affidavit that officers were familiar with the occupants 

of the home and that a DELJIS inquiry and a photo lineup confirmed the identity of 

the subject of the informant’s tip.  

 Thereafter, the defendant submitted a motion to proceed pro se. That motion 

was granted on October 4, 2013. Mr. McKinney filed a repetitive Motion to 

Suppress/Dismiss and a Motion To Alter Judgment, which were both denied. Mr. 

McKinney acquiesced to a stipulated bench trial and was found guilty of 

Possession of Firearm By A Person Prohibited. Counsel was thereafter appointed 

to represent Mr. McKinney at sentencing and for appeal purposes.  

 Mr. McKinney was sentenced on January 10, 2014, wherein the State’s 

Motion To Declare Mr. McKinney a habitual offender was granted.  Pursuant to 11 



 6 

Del. C. §4214(a), Mr. McKinney was sentenced to a mandatory term of eight years 

imprisonment.  The defendant, through counsel, filed a timely Notice of Appeal on 

January 21, 2014. 

 This is Mr. McKinney’s Opening Brief in support of his appeal. 
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SUMMARY OF ARGUMENT 
 
 1. The trial court erred when it improperly weighed the totality of the 

relevant circumstances and held that a search warrant was sufficiently corroborated 

by an independent investigation that failed to corroborate any illegal activity. 
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STATEMENT OF FACTS 
 

 A.  The Parties 
  
 Mr. Bernardo McKinney is a Delaware resident and the leaseholder of 1509 

Maple Ave., Apt 1, the subject of the search warrant in question.  

 The State of Delaware is acting in its capacity to enforce the criminal laws 

of the State as codified by the Delaware General Assembly.   

 B. The Four-Corners Of The Search Warrant  
 
 The search warrant identifies the place to be searched as 1509 Maple Ave., 

Apt. 1, Fenwick Park Apartments, New Castle County, Delaware. In the evening 

hours of December 9, 2012, Officer John Mitchell of the Elsmere Police 

Department applied for the search warrant in question. In support of his request, he 

asserted the following: 

 A confidential informant (“CI”) contacted Officer Mitchell and stated that he 

had twice purchased marijuana at 1509 Maple Ave, Apt. 1.  

 Although the CI had previously purchased marijuana from a black male, he 

conducted the most recent transaction with a white female who had dark 

hair, blue eyes and who was wearing a tank top and sweatpants.  

 The CI paid $20.00 for the marijuana. 

 The CI observed cameras outside the apartment door. 
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 Officer Mitchell was familiar with the individuals who lived at 1509 Maple 

Ave.  

 A DELJIS inquiry report listed Bernardo McKinney and Ashley King as 

residents of the apartment.  

 The DELJIS report indicated that Ashley King had blue eyes. 

 Officer Mitchell checked the Fenwick Park Directory and confirmed that 

Bernardo McKinney was the resident of 1509 Maple Ave, Apt. 1. 

 The CI identified Ms. King as the person he saw at 1509 Maple Ave in a 

photograph lineup.  

Thereafter, a magistrate approved the warrant and officers executed a search of the 

home. 
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ARGUMENT 
 
I.  THE SUPERIOR COURT ERRED IN HOLDING THAT AN 

ANONYMOUS CONFIDENTIAL INFORMANT’S TIP WAS 
SUFFICIENT TO SUPPORT A SEARCH WARRANT WHEN LAW 
ENFORCEMENT OFFICERS FAILED TO CORROBORATE ANY 
ILLEGAL ACTIVITY 

 
 A.  Question Presented 
 
 Whether under 11 Del. C. §§ 2306 and 2307, Art. I §6 of the Delaware 

Constitution, and the Fourth Amendment of the U.S. Constitution, a search warrant 

establishes probable cause to search a home based entirely on a confidential 

informant’s tip and without law enforcement’s subsequent corroboration of illegal 

activity.1 

 B.  The Standard And Scope Of Review 
 
 Issues alleging constitutional errors or misapplication of the law are 

reviewed de novo.2  

 C. The Superior Court Should Have Followed This Court’s Decision 
 In LeGrande v. State, Which Required A Confidential Informant’s 
 Tip Of Illegal Activity To Be Corroborated By More Than Just 
 Identity. 

 
 Pursuant to the Fourth Amendment of the United States 
Constitution,  
 

                                                
1 This issue was the subject of a Motion To Suppress, included herein as “Exhibit A,” and was 
thus properly preserved for appeal. 
 
2 Abrams v. State, 689 A.2d 1185, 1187 (Del. 1997). 
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The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation and particularly describing the place 
to be searched, and the persons or things to be seized. 
 

U.S. Const. amend IV. When interpreting the Fourth Amendment, the Supreme 

Court has held that personal residences are entitled to the highest expectation of 

privacy.3 In order for police to search a residence, a neutral magistrate must issue a 

warrant in response to a specific and delineated request from police.4  

 The Fourth Amendment and Art. I §6 were primarily established to 

safeguard against the evils of arbitrary police intrusion onto private property.5  The 

warrant requirement provides a neutral procedure by which law enforcement 

officers’ zealous investigation may be monitored for potential constitutional 

infringements of personal rights.6  Upon the issuance of a warrant, a magistrate 

must have a reasonable belief that “an offense has been committed and the 

property to be seized will be found in a particular place.”7  The Court uses a “four 

                                                
3 See Kirk v. Louisiana, 536 U.S. 635, 637 (2002); Kyllo v. United States, 533 U.S. 27, 31 
(2001).  
 
4 11 Del. C. §§ 2306, 2307. 
 
5 See Payton v. New York, 445 U.S. 573, 583-84 (1980) (stating that “indiscriminate searches” 
provided the impetus for the adoption of the Fourth Amendment) and Mason v. State, 534 A.2d 
242, 246-47 (Del. 1987). 
 
6 Mason, 534 A.2d at 247. 
 
7 State v. Holden, 2011 WL 4908360, at *3 (Del. Super. Ct. Oct. 11, 2011). 
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corners test” to determine if, within the four corners of the affidavit of probable 

cause, there are enough facts to elicit a reasonable belief that evidence exists 

within a particular place.8  Courts look to the “totality of the circumstances” of 

each case, which may include the reliability of the informant, the details of the 

informant’s tip, and the degree to which the tip is corroborated by independent 

means.9  

 In the 2012 case, Arcuri v. State, this Court held that an affidavit was 

supported by sufficient probable cause when a known informant provided detailed 

and specific information and had prior dealings with the law enforcement 

officers.10 Additionally, the law enforcement officers in Arcuri were able to 

corroborate the predictive information provided by the informant with the use of a 

K-9 drug detection investigation.11  

 In the reasonable suspicion context, this court has held that “simple 

confirmation of readily observable facts does not enhance the reliability of an 

anonymous tip to the level required for a finding of reasonable suspicion.”12  

                                                
8 Illinois v. Gates, 462 U.S. 213, 238 (1983).  
 
9 Id. 
 
10 49 A.3d 1177, 1179-80 (Del. 2012). 
 
11 Id. 
 
12 Flonnory v. State, 805 A.2d 854, 858 (Del. 2001). 
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In Florida v. J.L., police received an anonymous tip that a black male in a plaid 

shirt on a particular street corner possessed a handgun.13 The United States 

Supreme Court held that the tip confirmed the identity of the person in the tip, but 

was insufficient to enhance the reliability of the alleged criminal activity without 

corroboration of predictive information or by other means.14 

 In LeGrande v. State, the Court held that a search warrant lacked adequate 

support when law enforcement officials failed to corroborate the details provided 

by an informant as to the alleged illegal activity.15 In LeGrande, the informant, 

who was the defendant’s acquaintance, personally observed illegal drug 

contraband in the defendant’s possession, described the layout of the apartment 

building to be searched, included details of the occupants, including that one of the 

occupants had an outstanding capias for failure to pay fines, and relayed that the 

defendant was on probation while living at the provided address.16 Finally, the 

confidential informant told the police that LeGrande kept his apartment 

padlocked.17 Thereafter, the police confirmed that 1) one of the occupants of the 

building had an outstanding warrant for failure to pay court fines, 2) LeGrande in 

                                                
13 529 U.S. 266, 268 (2000). 
 
14 Id. at 273. 
 
15 947 A2d 1103, 1104 (Del. 2008).  
 
16 Id. at 1105. 
 
17 Id. 
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fact lived in the building, and 3) LeGrande’s apartment was padlocked shut. 

Despite confirming the details of the address, the officers were unable to 

corroborate illicit activity.18  

 This Court determined that a confidential informant’s tip must be 

corroborated by more than mere identity.19  A tip must be “reliable in its assertion 

of illegality, not just in its tendency to identify a determinate person.”20  The fact 

that law enforcement officers confirmed that LeGrande lived in the location merely 

established that he was the subject of the allegation, but did not enhance the 

reliability of the allegation as to his involvement with illegal activity.  

 In State v. Holden, this Court determined that an informant’s tip could be 

sufficient to establish probable cause if the totality of the circumstances presented 

evidence that “demonstrated the tip’s reliability.”21 For example, a tip could be 

corroborated by accurate predictive information.22 In Holden, a CI’s tip was 

sufficient because it accurately described drug sales from Holden’s home, which 

                                                
 
18 Id. at 1108.  
 
19 Id. at 1111. 
 
20 Id. at 1110 (quoting Florida v. J.L., 529 U.S. 266, 272 (2000)). 
 
21 60 A.3d 1110, 1115-16 (Del. 2013). 
 
22 Id. 
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were later observed by law enforcement.23 Officers witnessed a suspected drug 

transaction and then promptly arrested one of the individuals who possessed drugs 

of the type predicted by the CI in the tip.24 The officers were able to verify the 

reliability of the illegal activity because they observed a suspected drug transaction 

and obtained drugs of the type predicted. Consequently, the tip was sufficient to 

establish probable cause to search Holden’s home.25 

 LeGrande is directly on-point to the case sub judice.  Here, an anonymous 

confidential informant provided identifying information about a dark haired 

woman with blue eyes who sold marijuana at a specific location.  Similar to the 

law enforcement officers in LeGrande who went to the apartment building and saw 

the named occupant and a padlocked door, here, Officer Mitchell corroborated the 

woman’s identity by conducting a DELJIS search and checking the apartment 

building’s occupant registry.  

 The officer’s observations that a dark haired woman with blue eyes lived at 

1509 Maple Avenue is similar to the observations of the anonymous informant in 

J.L. who stated that a black man wearing a plaid shirt was located at a street corner.  

Although the identity of the dark-haired woman had been determined, Officer 

Mitchell never corroborated the substance of the allegation, namely that drugs had 

                                                
23 Id.  
24 Id. at 1112-13. 
25 Id. at 1116. 
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been sold out of the apartment.  In J.L., the corroboration was insufficient for a 

Terry stop under a reasonable suspicion standard.  Certainly, if the failure to 

corroborate an allegation of illegal activity fails the reasonable suspicion standard, 

the same would be insufficient when applied to the more rigorous probable cause 

standard in the context of a personal residence in which Mr. McKinney had the 

highest expectations of privacy.  

 Despite the fact that the CI told officers that cameras were located outside 

the apartment door, the officers took no investigative measures to confirm the 

existence of video footage of the incident.  The officers had no information about 

whether the informant was a person “working off” charges or whether the 

informant had any self-interest in identifying the individuals at the location. Unlike 

in Holden, the officers did not observe illegal drug activity and they made no 

attempt to conduct surveillance of the apartment. The tip did not allege any 

predictive information other than to provide readily ascertainable information of 

the resident’s hair and eye color. In short, the officers merely confirmed the 

identity of the occupants in a DELJIS inquiry and an occupant registry check. 

 These procedures did nothing to ensure the reliability of the anonymous 

informant’s allegation and were insufficient to support the search of Mr. 

McKinney’s home.  Because the officers failed to corroborate any evidence of drug 

sales, the search warrant was prematurely issued and was not sufficiently based on 
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the requisite finding of probable cause.  The failure to do so was an error that 

requires the Superior Court’s holding be reversed. 

CONCLUSION 

 For the foregoing reasons, the judgment of the Superior Court should be 

reversed. 
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