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Dear Counsel:

Kenneth and Lynn Brittingham have appealed a decision of the Rehoboth Beach Board of
Adjustment, which denied their requests for a variance and to reverse a determination made by the
Building Inspector. For the reasons set forth herein, the Board' s decision is reversed, and the

building permit issued March 3, 2003 is reinstated.



STATEMENT OF THE CASE

Kenneth and Lynn Brittingham (“the Brittinghams”) reside in an area of Rehoboth Beach
zoned R-2 Residentid. In October of 2002 they submitted an application for a building permit to
the City of Rehoboth Beach (“the City”), requesting permission to renovate astructure, orignally
agarage, which was not attached to the residential dwelling on the property. The garage had at
some point been converted into an efficiency or garage apartment and they wanted to upgrade it.
Among other things, they wanted to move an outside shower to the inside and make
improvements to their kitchen area.!

In aletter (“the September Ruof letter”), dated September 13, 2002, the Building
Inspector, Richard J. Ruof (*Ruof”), upon preliminarily reviewing the plans submitted for the
building permit, noted that the detached garage had been illegally converted at some point from a
garage into adwelling.? Thus, its use was nonconforming.® Ruof pointed out that pursuant to the
Rehoboth Beach Zoning Ordinance (“the Zoning Ordinance’), in order to make repairsto a
nonconforming structure, the Brittinghams would need a special exception from the Board of
Adjustment. In addition, if they were to build a shower on the inside, their unit would be asinge-
family dwelling. They would then havetwo single family dwellings on their property and they
would be in violation of the lot area per dwelling unit requirement of the Zoning Ordinance* For
this nonconformity they would need to request a variance.

A permit, numbered 4779 (“the November Permit”), was granted on November 7, 2002;
however, construction was limited and the structure was “to be used as gorage spacewith

lavatory and water closet only.” Building Permit in Petitioners/ Appellants' App., Ex. C. The



Brittinghams were not permitted to increase the size of the structurenor were they allowed to
create akitchen or install cabinets or asink for the existing one.

The Brittinghams filed an appeal on November 12, 2002 to the Board of Adjustment (*“the
Board”) to dispute the Building Inspector’s findings in the September |etter, the permit decision,
and in application for a variance or a special exception.> They filed the request for avariancein
order that they could use the structure as a garage apartment or as a dwelling. It was further noted
on the form for theappeal that the property had been occupied as two dwelling units for thirty
years. Appea to Board, in Petitioners Appellants App., Ex. D.

A Board of Adjustment hearing was held on February 21, 2003 (“the February hearing”).
It was cut short when the City’ s lawyer, Building Inspector Ruof, and the Brittingham’ s attorney
agreed that they could have a building permit which would alow them to use the garage
apartment as adwelling. Before the settlement was reached, however, Brittingham's counsel
argued that, while the garage, which was considered an accessory building under the Zoning
Ordinance, could not be renovated as a dwelling unit, it could be renovated into a dwelling.
Counsel noticed that there were distinct definitions in the Ordinance for dwelling and dwelling
unit, and that each designation was used in different sections, resulting in different requirements
for thetwo. Thus, if the Brittinghams agreed not to renovate the kitchen, the unit could be
considered a dwelling for their personal use, and not a dwelling unit, for rentals, and the minimum
square footage requirement would not apply. Counsel for the Board recognized the distinctions
and characterized the language of the Ordinance on this subject asa“mess.” BOA App. No.

0203-05, May 30, 2003 Hr'g Tr. at 58.



At the end of the hearing, it was stipulated that the Brittinghams werewithdrawing thar
application for avariance. The terms of the settlement were placed on the record, and it was
approved by the attorney for the City. The Chairman adjourned the hearing without taking a
formal vote. The settlement agreement was put in writing by hand on February 21, 2003 and
signed by Ruof and Counsel for the Brittinghams, on their behalf.

Thereafter, a new permit, numbered 4934 (“the March Permit™), was issued on March 3,
2003. It incorporated the settlement agreement and modified the November Permit. The new
permit allowed the Brittinghams to move the outside shower to the inside and to replace the
existing water closet lavatory and plumbing. They were not, however, permitted to build a
kitchen or replace the cabinets or other fixturesin the kitchen already in existence. The settlement
recognized the distinctions between dwelling and dwelling unit.

On March 5, 2003, Counsdl for the Board wrote to the Brittinghams to inform them that
pursuant to the Board rules, an application for a variance and an appeal could only be withdrawn
with the approval of amajority of the members of the Board. Similarly, the City Building
Inspector, Mr. Ruof sent aletter on March 13, 2003 (“the March Ruof letter”), reiterating this
same position. He pointed out in the letter that the February 21st agreement could only be valid if
the Board of Adjustment voted to allow the application to be withdrawn. The letter also noted:
“the status of Building Permit 4934 may be disputed. |f the Board chooses to not allow a
withdrawal of your application, it may chooseto render a decision to uphold the appeal, overturn
the appeal or grant avariance.” March Ruof letter at 1, in Petitioners/ Appellants App., Ex. K.

Counsel for the Brittinghams argued in aresponse |etter that the point had been rendered

moot by the February 21st agreement. The Brittinghams agreed to attend the Board' shearing to



resolve the closing of itsrecord. A hearing was held on April 25, 2003, at which the Board
refused to allow the withdrawal of the application. No record of this hearing was provided to the
Court. It was recorded, but the Court Reporter was unable to create a transcript because the audio
tape wasinaudible. A briefing schedule was ordered in the written decision of the Board. The
decision was signed only by Counsel for the Board and was not signed by the Chairman.
Allegedly, duri ng this unrecorded heari ng the March Permit was considered revoked, although
this was not stated in the written decision of the Board.®

On May 30, 2003, another hearing was held to review the gpplication for appeal of the
Building Inspector’s decision. The Brittingham’ s attorney appeared, but did not participate in the
hearing, to preserve his position that the controversy had been settled. During the hearing, the
Board denied the variance request and the appeal, both of which it had not permitted the
Claimants to withdraw.

The Brittinghams filed this appeal of the Board of Adjustment’s decision. They argue that
the Board' s action improperly interfered with the settlement agreement, and that its May decision
to uphold the original restrictions was contrary to the provisions of the City of Rehoboth’s Zoning
Ordinance. Inresponse, the Board argues that only it has the jurisdiction to decide appeals of
decisions of the Building Inspector, and not the Inspector himself. In addition, it arguesthat it
correctly applied the Rehobath Beach Zoning Ordinance and did not err as a matter of law in
affirming the decision of the Building Inspector.

STANDARD OF REVIEW
The Supreme Court and this Court repeatedly have enphasized the limited appellate

review of the factual findings of an administrativeagency. The Court’ s review on appeals froma



Board of Adjustment decision islimitedto determining whether substantid evidence existsto
support the Board’ s decision and to correct errors of law. Janaman v. New Castle County Board
of Adjustment, 364 A.2d 1241, 1242 (Del. Super. Ct. 1976), aff'd, 379 A.2d 1118 (Del. 1977)
(Table); Inre Beattie, 180 A.2d 741, 744 (Del. Super. Ct.1962). Substantial evidence means such
relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
Oceanport Ind. v. Wilmington Stevedores, 636 A.2d 892, 899 (Del.1994); Battista v. Chrysler
Corp., 517 A .2d 295, 297 (D€l.), app. dism., 515 A.2d 397 (Del.1986).

When substantial evidence exists, the court may not reweigh it and substitute its own
judgment for theBoard’s. Hellingsv. City of Lewes Board of Adjustment, 734 A.2d 641 (Del.
1999) (Table), 1999 WL 624114, at *2. Where, however, the issue is one of the application of the
law to undisputed facts, the Court’sreview is plenary. Public Water Supply Co. v. DiPasquale,
735 A.2d 378, 381 (Del. 1999). The Superior Court may not remand the Board' s dedsion for
further proceedings. It may only “reverse or affirm, wholly or partly, or may modify the decision
brought up for review.” Hellingsat *2; 22 Del. C. § 328(c). Accord Mitchell v. Board of
Adjustment of Sussex County, 1997 WL 364071, at *3 (Del. Super. Ct.) (discussing appeals from
the Sussex County Board of Adjustment and 9 Del. C. § 1353(f)).

DISCUSSION

With this appeal, the Court is presented with a unique situation. The facts are undisputed.
A settlement was made during the February Hearing. The Board adjourned without avote. A
permit was delivered in compliance with the settlement. Then, because the application and appeal

had not been formally withdravn by a majority vote of the Board at the February Hearing, it held



a second hearing in April, ostensibly to apply its procedural rule. The withdrawal was denied, and
the appeal and request for a variance were refused at a subsequent hearing in May.

The issue beforethe Court is narrow. It isnot a question, as counsel for the Board argues,
of whether the City Building Inspector can divest the Board of Adjustment of its jurisdiction by
agreement. That is not what happened here. Nor does the Court need to exhaustively review the
Rehoboth Beach Zoning Ordinance. Instead the question to resolve is whether a settlement
agreement presented before the Board can beequivalent to afinal decision, binding on all parties
when there was no withdrawal of the application and no formal approval by the members of the
Board. This Court thinksit can.

1. When thetimeisripe, the Board has a duty to speak.

The Board of Adustment is required to follow certain rules and procedures, adopted by it
in accordance with Chapter 3 of Title 22 of the Delaware Code and with the Rehoboth Beach
Zoning Ordinance. 22 Del. C. § 323; Zoning Ordinance § 270-76." In its February 21, 2003
hearing, the Board departed from those rules when it permitted the City and the Brittinghams to
settle the dispute over a building pemit.

The settlement was reached before the Board, at which point the Board should have ather
approved it or not. Instead, the hearing ended as follows:

MR. SERGOVIC [counsel for the Brittinghams]: For purposes of the Board, the

applicant, on the gppeal and request for variance and the City, through their

respective counsel, have agreed that the appeal is settled. The City agrees that we

can have a building permit pertaning to the structure in the rear of the lot whichis

aone-story structure, . . . that the settlement is sui generis, meaning that it is not

meant as precedent for any other property in the City. There will be no further

expansions of the existing dimensions of the rear structure on thislot in any

direction. The City will authorize the movement, by building permit, the
movement of the shower from the outside to the inside. There will be no



additional fixtures, for example kitchen fixtures, installed; but we may replace any

existing water closet lavatory or any other existing plumbing. There will be no

rental of the rear structure now or in the future, and the rear structure may only be

used for the occupation by the property owner or the property owner’s extended

family. And we have agreed to accept the building permit under those terms and

with those limitatiors.

MR. KARSNITZ [counsel for the Board]: And the City accepts this proposal ?

MR. SPEAKERMAN [counsel for the City]: Yes. And | just want to put for the

record that sui generis means oneof akind, unique, and that reinforoes that thereis

absolutely no precedent to this whatsoever.

MR. KARSNITZ: And you' re withdrawing any application for a variance?

MR. SERGOVIC: Right.

CHAIRMAN EVANS: With that then, we are adjourned.

February 21, 2003 Hr'g Tr. at 60-62.

The Board isthe arbiter of zoning disputes and the enforcer of the zoning laws. Under the
circumstances of this case, however, it had a duty to speak when it was presented with a resolution
to the appeal and the withdrawal of the variance application. The Board did not object to the
settlement, nor didit reserve judgment on the agreement for alater date. Infad, asevidencedin
the transcript, everyone, including the Board, felt the issuewas resolved. In other words, despite
the fact that the Board did not follow its procedure and approve the agreement by motion and
vote, to all involved it appeared there had been afinal disposition of theissue. See City of
Rehoboth Rules and Procedures for Zoning Board of Adjustment at 3° (“Board Rules”), in
Respondent/Appellee’ s Answering Brief, Ex. A.

For sure, the members knew that there was ambiguity and uncertainty in various
provisions of the Ordinance, whichwould have had to have been resolved. The legal aiguments
and positions of the attorneys were presented. It heard Counsel for the Brittinghams state the
terms of the agreement. The Brittingham’s Counsel then agreed to withdraw therequest for a

variance. The Board was aware of itsown rules. Yet it did not take avote, and it did not reserve



judgment. Nor didit request Counsel for the Brittinghams to withdraw theappeal. Only later did
the Board attempt to reconsider the issue by taking a second bite & the proverbial apple.

When a duty to speak exists, it is said that “silence gives consent.”® Theideaisillustrated
by the principle of adoptive admissionsin criminal cases. In Swan v. State, 820 A.2d 342, 353
(Dd . 2003), for example, the Court upheld the Trial Court’s admi ssion of testimony given by a
codefendant’ s wife as to what the codefendant told her about the murder in the presence of the
defendant:

Thetria judge properly allowed Bridget Phillipsto relay Swan's adopted
admissions pursuart to D.R.E. 801(d)(2)(A) & (B). Phillips testified that Norcross
admitted that he and Swan were involved in the murder of Kenneth Warren. With
Swan present, Norcross told Phillips that Swan was shot during the scuffle with the
victim. Norcross pointed to a scar on Swan's shoulder and stated that the scar was
the result of a gunshot wound that occurred during the robbery. Swan, present at
the time Norcross made the statement, confirmed it. Swan then stated that the
bullet is still in there, gesturing with his hand toward the scar. These statements
and actions manifested Swan's adoption of belief of the truth of Norcross
statements made while Phillips was present.

Silence also manifests consent in some contracts cases. See, e.g., Hornberger Mgnt. Co.
v. Haws & Tingle Gen. Contractors, Inc., 768 A.2d 983, 991 (Del. Super. Ct. 2000) (finding
offeree accepted terms of fee agreement when he made no response but took action on the offer).
The Restatement (Second) of Contracts § 69 (1981) provides:

(1) Where an offeree fails to reply to an offer, his silence and inaction operate as an
acceptancein the fol lowing cases only:

() Where an offeree takes the benefit of offered services with reasonable
opportunity to reject them and reason to know that they were offered with the
expectation of compensation.

(b) Where the offeror has stated or given the offeree reason to understand that
assent may be manifested by silenceor inaction, and the offeree in remaining silent
and inactive intends to accept the offer.



(c) Where because of previous dealings or otherwise, it is reasonable that the
offeree should notify the offeror if he doesnot intend to accept.

In equity, this concept of silent consent is caled the doctri ne of acquiescence. In
Brandywine Devdopment Group, L.L.C.v. Alpha Trust, 2003 WL 241727, at * 4 (Del. Ch.), the
Court explained that under the doctrine, “a party may be preduded from asserting a claim where it
has knowledge of an improper act by another, yet stands by without objection and allows the other
party to act in a manner inconsistent with the claimant’ s property rights.” See also Bay
Newfoundland Co. v. Wilson & Co., 37 A.2d 59, 63-64 (Del. Ch. 1944) (finding that shareholder
silence when the time for dissent arose implied assent to the corporate actions).® Acquiescence is
an equitable defense and because the Brittinghams are not seeking to estop the Board from taking
any action, it isnot directly applicablein this case. The policy behind it isinformative, however.
Asthe Court stated in Frank v. Wilson & Co., Inc., 32 A.2d 277, 283 (Del. Ch. 1943),
“[K]nowledge, actua or imputed, of all material factsis an essential; but ratification may be
implied from conduct, as well as expressed by words. . . . Where the conduct of a complainant,
subsequent to the transaction objected to, is such as reasonably to warrant the condusion that he
has accepted or adopted it, his ratification isimplied through his acquiescence.”

Of course, there are limits to the implications of silence, most notably in criminal cases
where a defendant asserts his privilege against self incrimination, or where the waiver of a
protected right i sconcerned. In such cases, the Constitution trumps the implication of silence. In
addition, in Mickewicz v. United Sates, 4 F.2d 48, 49 (3d Cir. 1925), the Court when faced with

“silencegives consent” asarule of evidence, pointed out that its breadth is limited and “[i]t
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applies to declarations made in the presence of a person under circumstances which naurally cdl
for serious admission or denial on his part.”

Here, however, the Constitution is nat implicated, and inall of the cases where silenceis
said to impute consant there lies a common thread. Circumstances arose in which a party would
naturally have been expected to object or to speak but did not. Because of the lack of objection it
appeared to all parties present that the silent party assented to what was being said or done.
Similarly, in this case, circumstances dictated that the time for the Board to speak up was during
the February Hearing beforeit adjourned. In this context, it was reasonable that the Board notify
the partiesimmediately if the settlement was not acceptable to it for any reason. Sinceit remained
silent, while knowing better, it should not have reheard the appeal under the masquerade of
correcting a procedural defect.

2. The settlement was final and thus withdrawal of the application and appeal

was unnecessary.

The Board Rules provide that “[a]n application which has been submitted to the Board for
consideration, may not be withdrawn prior to afinal decision thereof unless a majority of the
members of the Board shall vote to allow the withdrawal.” Board Rules at 3. While this rule may
have been applicableif the application were still open and pending, it cannot be said to apply here,
asthe settlement islike afinal decision.

Since the Board' s actions did not conform to its rules, it did not formally make afinal
decision. The Court finds, however, that the settlement resolved the application so that the issue
of withdrawal was inapplicable. To say that something different occurred isto put form over

substance, in order that the Board may changeits mind on a matter that the parties believed had
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already been resolved. See, e.g., Testa v. Jarvis, 1994 WL 30517, & *10 (Del. Ch.) (“In this
circumstance the reason for therule does not exist and the rule itself should not apply. Indeed to
apply therule. . . would have the very reverse effect than that intended by the rule.”). This Court
will not allow the Board to use its own procedural device adternately as asword, when it failed at
the appropriate timeto use it properly asashield. See Riedinger v. Board of Adjustment of Sussex
County, 2000 WL 33114345, at * 6 (Del. Supe. Ct.) (discussinga party’s dtempt to have asay in
asuit through an amicus curiae brief when they refused to exercise their right to intervene).

A settlement is an agreement between the parties to end adispute. See, e.g., Mares .
Baughman, 112 Cal. Rptr.2d 264, 268 (Cal. Ct. App. 2001). Just asit would in Court, a
settlement before a Board acts as afinal disposition. See, e.g., Schlaeppi v. Delaware Trust Co.,
525 A.2d 562, 565 (Del. Ch. 1986) (“A settlement which is approved by a court has the sameres
judicata effect as afinal judgment on the merits.”); 19 Del. C. § 2344 (providing settlements
agreed to and approved by the Industrial Accident Board are “final and binding unless modified as
provided in § 2347”). Although the Zoning Ordinance and the Delaware Code do not explidtly
grant the Board of Adjustment the ability to approve settlements, as the Code does for the
Industrial Accident Board, the language in both is broad enough to allow such a resolution.

Under 22 Del. C. § 327", the Board of Adjustment is granted the power to hear and decide
appeals of decisions of administrative officials, to decide special exceptions, and to authorize
variances. Pursuant to § 270-74 of the Zoning Ordinance, it also has the power to grant changes
from one nonconforming use to another. The Board may “reverse or affirm, wholly or partly, or

may modify the order, requirement, decision or determination appealed from and may make such
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order, requirament, decision or determination as ought to be made, and to that end shall have all
the powers of the officer from whom the appeal istaken.” 22 Del. C. § 327(d).

While the Board’ s acquiescence to a settlement agreement is not specifically provided for
in the Zoning Code, nor initsrules, its ability to approve a settlement clearly falls within the
scope of its vested powers. It has the power to grant special exceptions, variances and to modify
decisions of the Building Inspector. In addition it can make such decisions or determinations as
“ought” to be made. In determining the appeal, the Board has “all the powers of the Building
Inspector from whom the appeal istaken.” Zoning Ordinance § 270-75. Thus, the methods
available to the Board for deciding an appeal |eave sufficient flexibility to allow it to accept a
settlement made in front of it between the Building Inspector and the Claimants. Although it was
Inspector Ruof who made the agreement with the Brittinghams at the hearing, the settlement was
presented in front of the Board. At that time, it could have objected, reserved judgment or voted
on motion of one of the members. It acquiesced. Certainly, if theBoard' s powers are those of the
Building Inspector, it also has the power to acquiesce in the conducting of a settlement agreement
by that Inspector.

The Board argues that once the Brittinghams filed their appeal, powe to determine the
issue was ceded to it, and was no longer vested in the Building Inspector. See Zoning Ordinance
88 270-74 and 270-75 (prescribing powers of the Board in conformity with 22 Del. C. § 327).
They claim that the Board' s power to decide the apped was divested from it by the Building
Inspector when he entered into the agreement. The Court finds this argument unconvincing for

two reasons: 1) the agreement was presented to it, at which point it could have exercised its power
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to decide the appeal differently (see discussion supra); and 2) the Building Inspector is not
divested of his power to enforce the Zoning Ordinance by 88 270-74 and 270-75.

As stated above, pursuant to § 270-75 of the Ordinance, in modifying decisions, the Board
has “all the powers of the Building Inspector from whom the appeal is taken.” In § 270-82,"* the
Building Inspector is vested with the power to enforce the Zoning Ordinance. The reason for the
rulein 8 270-75 is nat to shift power from the Building Inspector to the Board, but is rather to
grant the Board power it did not otherwise have. The Board has no power to order a public
official to act, so the statutory grant gives it the authority to act in the place of that public official.
4 Anderson’s Am. Law. Zoning 8§ 22:8 (4th ed. 1997), citing the Standard State Zoning Enabling
Act 87 (1926) (“While the Board is without power to require an administrative officer from
whom a matter has been appealed to act, it has authority to ‘ make such an order, requirement,
decision, or determination as ought to be made, and to that end shall have all the powers of the
officer from whom the appeal istaken.’”). Its purposeis not to cede the power of the Building
Inspector, but to grant the Board power it would not otherwise have to take action when an appeal
is presented to it.

In sum, the Board’ s acquiescence to the settlement amounted to afinal decision in
substance. It had the power to approve a settlement agreement between the Building Inspector
and the Brittinghams. Therefore, its decision to require the Brittinghams to withdraw their apped
and application was arbitrary and unreasonable. See Mobil Oil Corp. v. Board of Adjustment of
Newport, 283 A.2d 837, 839 (Del. Super. Ct. 1971) (“Generadly, the zoning authorities, acting
within their presaribed |egislative powers, have awide and liberal discretion. One who attacks a

decision as arbitrary and unreasonabl e has the burden of showing that it isso.”). The Board
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abused its discretion when it reheard the appeal and application after a settlement had been
concluded.

3. Thereismerit to the argument that the Ordinance was ambiguous, such that

the March permit would not have been invaid asillegal.

While a permit that isissued in violation of a zoning ordinance would be subject to
revocation®, the March permit was not illegal . At the hearings, there was valid disagreement
over whether the Ordinance’ s treatment of dwelling and dwelling unit created confusion and
multiple possible interpretations. Generally, the Court’ s interpretation of a zoning ordinanceis a
question of law to be reviewed de novo. Di’s, Inc. v. McKinney, 673 A.2d 1199, 1204 (Del.
1996). “‘Where the intent of the legidlature is clearly reflected by unambiguous language in the
statute, the language itself controls.’” Id., citing Spielberg v. Sate, 558 A.2d 291, 293 (Del. 1989).
Where, however, the zoning ordinance is ambiguous, “[t]he Board' s interpretation . . . should be
given great weight.” 4th Generation Ltd v. Board of Adjustment of Rehoboth Beach, 1987 WL
14867, at * 3 (Del. Super. Ct.) (noting also that judicial deference to administrative construction is
inappropriate where the language of the statute is clear and unambiguous). See also Bethany
Beach Volunteer Fire Company v. Board of Adjustment of Bethany Beach, 1998 WL 733788, at
*4 (Del. Super. Ct.) (“The Board has discretion in interpreting the intent of the Code.”).

The question that arises is not whether the Board' s interpretation of the Ordinance was
contrary to law. Nor does the Court need to determine the corred construction of the Ordinance.
Rather, the pertinent inquiry is whether there was ambiguity in the Ordinance, such that the Board
could have construed the relevant sections in favor of the Brittinghams. If not, then the Board

would have been permitted to revoke the March permit, since it would have been illegal. On the
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other hand, if there was ambiguity, there was findity to the appeal with the settlenent agreemert,
and the Board improperly attempted to rescind it.

In 8§ 270-4 of the Zoning Ordinance, dwelling is defined as “[a] building or structure which
iswholly or partly used or intended to be used for living or sleeping by human occupants.” A
dwelling unit is defined as “[a] room or group of rooms located within adwelling and forming a
single habi table unit with facilities which are used or i ntended to be used for living, deeping,
cooking and eating.” Section 270-23, the square footage requirement was entitled, “L ot area per
dwelling unit.” The Brittinghamsargued, therefore, that, if they did not build akitchen, their
structure was a dwelling and not adwelling unit. Since § 270-23 addressed only dwdling units,
the square footage minimum requirement would not apply to their dwelling.

In addition, the structure was considered an accessory bulding. Accessory Buildingis
defined in 8 270-4 as“[a] building subordinate to the main building on alot and used for purposes
customarily incidental to those of the main building or a structure which does not shareawall in
common with the mainbuilding.” Accessory Useis defined in the samesection as:

A use on the same lot with and customarily incidental to any permitted uses.

“Accessory use” shall not include any use that by its nature could result in noise,

smoke, dust, smell or unsightliness objectionable in aresidential district. Inan R-1

and R-1(S) District, excepting legal nonconforming uses existing on the date of

this chapter, use of a structure other than the main building on alot, either in whole

or in part as adwelling or adwelling unit is not permitted accessory use
The Brittingham’ s property was in an R-2 district. They argued that there was nothing in the

Zoning Ordinance which prohibited them from putting a shower and a bathroom in their accessory

building and using it as an extra bedroom.
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The Brittingham’ s argument has merit. Dwelling unit and dwelling have distinct
definitionsin the code. One (dwelling unit) requires cooking and eating facilities, while the other
doesnot. In addition, there is nothing in the Ordinance which prohibits an Accessory Building in
adistrict zoned R-2from being used as a dwelling. As Counsel for the Brittinghams pointed out,
why, for example, should afamily not be ableto allow its adult children to sleep in aseparate
building on the same property?

The second hurdle facing the Brittinghams in their effort to renovate their accessory
building was the 5,000 square foot |ot arearequirement. As noted above, § 270-23" of the
Ordinance provides those lot arearequirements. It isentitled, “Lot area per dwelling unit.” The
section begins, “[t]he minimum number of square feet per dwelling unit shall be given in the
following table: . ..” The section gppears to apply only to dwelling units, howeve, this
application is made ambiguous by the fact that the list of uses includes two-family dwellings.'®

The Board' s acceptance of and confusion from these ambiguities was discussed & length,
as represented by this excerpt from the February hearing:

MR. SPEAKMAN: Yeah. The problem with that argument isif you look at the

things described [referring to the 8270-23 square foot lot area requirement], they re

all dwellings, too, that requires 5,000 square feet; garage apartment, et cetera and

23, isthat right - -

MR. KARSNITZ: So you're saying that the code was not particularly artfully

drafted in this section - -

MR. SPEAKMAN: Correct.

CHAIRMAN EVANS: I mean the word dwelling hasan English meaning, it also

has a definition in the Code.

MR. KARSNITZ: Right

CHAIRMAN EVANS: And they’re not necessarily the same thing.
MR. KARSNITZ: We can define red as blue, if that’s what we decide to do.

17



MR. HILDERLY: As| read it, and as we know from past experience, there'salot
of doppiness or oversight. Dwelling unit is redundant, it's like saying garage
building or house building or - -

CHAIRMAN EVANS: It should have come up with different words for things. . . .

MR. SERGOVIC: . ... Under the definition of dwelling, as opposed to dwelling

unit, aslong asit’s within a permissible accessory building, it is- - and, again,

there' s nothing that says you can’t use an accessory building for sleeping and

bathing. Soit’snot - - I’'m not trying to argue a position that doesn’t have strict

support inside the code provisions.

CHAIRMAN EVANS: So by your argument, any garagethat is an accessory

structure on any lot could have a shower and bathroom in it and legally be used as

an extra bedroom?

MR. SERGOVIC: There' s nothing that prohibits that.

CHAIRMAN EVANS: You're saying there s nothing that prohibits that in the

Code?

MR. SERGOVIC: I'm saying there’ s nothing that prohibitsit. Andif that’s what

the City wants, then they have to go back and rewrite some of this language.
February 21, 2003 Hr'g Tr. at 34, 35, 36, 45.

Even at the May Hearing, Counsel for the Board felt the defined distinctions between
dwelling and dwelling unit was “controlling,” as seen in this passage:

CHAIRMAN EVANS: And what do you think, Mr. Solicitor? It's what we pay
you for.
MR. KARSNITZ: You know, it'sa- - I'll give you an answer, but I'll qualify it by
saying it'sareally dose question to me. When | first looked at thisissue, | leaned
fairly strongly towards wha Mr. Sergovic said; | though Mr. Speakman made a
fairly good case in analyzing the whole code as to why it should be read together.
But if you look at 270-23, it applies to dwelling units, and there is a distinction, the
code specificdly has a defined distinction between dwellingsand dwelling units,
and | think that’s controlling.
CHAIRMAN EVANS: So you're saying that since it never had a kitchen, it was
never adwellingunit?
MR. KARSNITZ: Correct. And they never - - they havetdd usthat it's not, noris
it ever intended to be a dwelling unit; it's a dwelling.

May 30, 2003 Hr'g Tr at 51-52.

Upon review of the record, the Court believes the Brittinghams presented to the Board a

legitimate argument that the Ordinance was capable of an interpretation allowing them to legally
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renovate their accessory building as a dwelling. If the Board had reservations about the
interpretation of the Ordinance endorsed by the settlement agreement, it had aduty to voicethose
doubts in the February Hearing.

Asthe Court stated in Kollock v. Sussex County Board of Adjustment, 526 A.2d 569, 572
(Del. Super. Ct. 1987):

The rules regarding the finality of decisionsin zoning ceses are no different from

such rulesin other areas of the law. In particular, the principles of resjudicata and

collateral estoppel apply in zoning cases and have resulted in the rule that

ordinarily aboard of appeds or adjustment hasno power to reopen or review its

own decision by vacating, revoking, rescinding or altering if after it has been made.
citing, 3 A. Rathkopf and D. Rathkopf, The Law of Zoning and Planning § 48.01 (4th ed. 1986).

4, The Board abused itsdiscretion by failingto carry out itsrolein an impartial

manner.

On afinal note, the Board overstepped itsrole of neutral arbiter in the April and May
hearings. Asthe Court stated in In re Blackstone, 190 A. 597, 607 (Del. Super. Ct. 1937):

The power granted to the Board can only beexercised within the spirit of the

Ordinance impartially and with reasonable discretion. It is not an uncontrolled

power to do as the Board desires, but is a circumscribed power to be exercised by

the Board in accordance with evidence of physical facts and arcumstances.
The Zoning Board is aquasijudicial agency and as such it must act with impartiality, as a neutral
arbiter and not as an advocate for one position or another. See 4 Anderson’sAm. Law. Zoning 8
22:8 n. 87 (4th ed. 1997) (* Zoning hearing Board is quasijudicial agency and has statutory power
which liesin law and which includes only remedial powers expressly granted to it by statute or
ordinances or which are implied by conferral of express powers.”). Granted, it aso has the

obligation to protect the public interest, but this cannot be carried out at the expense of afair

proceeding for al involved.
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In addition to Blackstone, Delaware courts have applied this principle of impartiality in
other decisions. A Board’sreliance on ex parte communications may deny the parties afair
hearing. See, e.g., Green v. County Council of Sussex County, 1994 WL 469167, at *3 (Del. Ch.).
In Blake v. Sussex County Council, 1997 WL 525844, at *7 (Del. Ch.), for example, the Court
noted that ex parte communication must be discouraged because it “ suggests precisely the sort of
impropriety that undermines the public’sfaith in the integrity of the public process.” Although
the Blake Court did note the searious concerns surrounding ex parte communications, it refused to
invalidate the action of the Council.

The public’sfaith in the integrity of the political process may dso be placed at risk in
other ways. “[T]he board of adjustment, like Caesar’ s wife, should be above suspicion....” 4
Am. Law. Zoning 8 22:48 (4th ed. 1997), citing Montgomery County Bd. of Appealsv. Walker,
180 A.2d 865, 869 (Md. Ct. App. 1962) (“Or, asit was put in aterse quotation centuries ago by an
eminent biographer, ‘ Caesar’s wife must be above suspicion.’” (dtation omitted)). Here, thereis
some evidence tha the Board strong-armed the attorney for the City into teking a position against
the settlement. The Brittinghams dlege that at the April Hearing, the Board instructed the City to
write a brief in opposition to the Brittinghams' position. In addition, in the May hearing the fact
that the Counsel for the City had been reprimanded in the previous hearing for his position was
discussed:

MR. SPEAKMAN: . ... After the scolding | got here the last time about the

withdraw, I’ m certainly not goingto take any other position than you should deny

the motion to withdraw in this case.

MR. SARGENT: It seemsto me the issue is that when we're in the midst of
something that’s essentially a variance request, which is our power, can an officia

20



of the City who has no right or responsibility to issue that varianceinterrupt our

process and - -

MR. KARSNITZ: That's what we' ve decided.

MR. SPEAKMAN: Y ou have aready scolded me that that could not happen.

MR. KARSNITZ: That was decided last time.

MR. SPEAKMAN: Yes.

CHAIRMAN EVANS: We said you got to come back here, we said that.

MR. KARSNITZ: Right.

CHAIRMAN EVANS: We aready scolded him and said you can’t do that.

MR. SARGENT: | know we scolded him, but the - -

CHAIRMAN EVANS: You say wescolded you; | don’t remember that.

MR. SARGENT: Yes, | remember.

MR. SPEAKMAN: It's pretty clear it was a scolding.

May 30 2003 Hr'g Tr at 18, 24.

It isimpossible to determine exactly what happened during the April Hearing. Thereisno
transcript on therecord from it. It was during that hearing that the Board allegedly asked the City
Solicitor to write abrief in oppositionto the Brittinghams' position. Inaddition, it scolded him
for the position hehad earlier taken. This pressurehad the desired efect of swaying the City
Solicitor to make anargument consigent with the Board’ s stance, even though the Board had its
own lawyer. The Brittinghams also claim that the Building Inspector conceded during the hearing
that the March Permit was legal and valid, and that the settlement agreement followed the
Ordinance.

Asthe Court stated in Tate v. Miles, 503 A.2d 187, 191 (Ddl. 1986), “[u]nless Council
creates arecord or states on the record its reasons for a zoning change, a court is given no means
by which it may review the Council’ s decision.” TheBoard is ultimately responsible for ensuring
arecord is created and for providing atranscript to the Court. “If judicial review isto be an

efficient bulwak against arbitrary conduct, such records must be accurate, and reasonably

complete.” 4 Anderson’s Am. Law. Zoning § 22:27 (4th ed.1997).
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Typically, failure of aboard of adjustment to keep arecord of its proceedingsis grounds
for reversal or remand. 4 Anderson’s Am. Law. Zoning 8§ 22:27 (4th ed. 1997). In Delaware,
however, in cases involving Boards of Adjustment, the Court does not havethe freedom to
remand the case in order to allow the Board to hold further hearings, to make specificfact
findings or to reconstruct the record. See Mellow v. Board of Adjustment of New Castle County,
565 A.2d 947, 950-51 (Del. Super. Ct. 1988). Reversal would be the Court’sonly option. Inthis
instance, however, the Court will not reverse the decision of the Board solely on the grounds that
there is no record of the April Hearing.

With the transcripts from the other two hearings and with the decision from the second
hearing, there is enough of arecord provided for a decision to be rendered on the main issue -
whether the settlement agreement was binding so as to bar further proceedings on the appeal and
application.'’

In addition, the Board' s actions in this case were arbitrary and unreasonable. The Court is
aware that:

Members of the board are not attorneys subject to the ethical restrants of the legal

profession or trained in its concepts of fair conduct. . . . Rather they arecitizens

assigned to discharge a difficult task without guidelines which mark out the

distinctions between interests which conflict with impartial decision and those

which do not.

4 Anderson’s Am. Law. Zoning § 2247 (4th ed. 1997) (discussing spedfically conflict of interes
and the appearance of fairness). Here, the evidence indicates that the Board did not act
impartially. It did not play fairly when it required the Bri ttinghams to return for a second hearing,

under the guise of tying up procedural loose ends, only to pull the rug out from them and rehear

the case in athird hearing. It failed to follow its own rules, and then penalized the Brittinghams
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for a procedural oversight that was equally its own. Such sleights of hand suggest the sort of
impropriety that undermine the public’s faith in the integrity of the public process.

Accordingly, the Board’' s decision isreversad. The validity of the settlement egreement is
upheld, and it isthe final decision on thi s appeal and application. Moreover, since no chalenge
has been made to the March Permit, it is still valid.

CONCLUSION

Considering the foregoing, the decision of the Board is reversed, and the building permit

issued March 3, 2003 is reinstated.

IT1SSO ORDERED.

Very truly yours,

Richard F. Stokes

cc: Prothonotary
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ENDNOTES

1. Itisunclear from the proceedings whether the Brittinghams already have a complete kitchen
in the accessory building or not. There was some evidencethere was arefrigerator in the
building and there was a small amount of discussion as to whether this constituted a kitchen or

not.

2. The excerpt from the letter is as follows:

Pursuant to the City of Rehoboth Beach Zoning Code Section 270-49 “ Structural
aterations and repairs,” internal alterations to a structure devoted to a
nonconforming use requires a special exception granted by the Board of
Adjustments, if the nonconforming use is being changed to a different
nonconforming use. In this case, you possess a strudure in the rear of the lot that
Is an accessory building devoted to a nonconforming use as apartial dwelling
unit, as no bathingfacilities are provided in the structure. Thereisno record in
the City’ sfiles of the issuance of a Building Permit allowing the conversion of the
rear structure in to adwelling unit, or the installation of the existing fixtures.
Building Permitsissued August 8 and November 13, 1979 refer to this structure as
agarage, and on August 8 allowed Linden and Gladys Brittingham to “ Install
windows for ventilation and cement floor in existing garage for storage space
only”. The Building Permit issued on November 13 dlowed the same owners to
“Relocate existing shower on existing lot next to garage”. A Building Pamit
issued August 13, 1982 allowed Gladys and Linden Brittingham to “Install new
posts on patio porch and put roof on existing patio”. There are indications that at
some point the Brittinghams were permitted to perform repairs to this porch under
ano fee permit dated only “5/27". The City stax records refer to an “ Apt
(apartment) converted from agarage’. Thereisrecord of aPlumbing Permit
issued on November 13, 1991 for a“Powder room™ with two fixtures. Thereisno
reference asto in which structures these fixtures were installed. Thisinformation,
along with an inspection of the property performed on September 23, 2002,
indicates that at some point this unit was converted to an areato be used for living
or sleeping. Since there is no evidence that this unit was legally converted from a
garage to an apartment or dweling, the number and type of fixtures located inthis
structure can never be altered from its present form.

Ruof Letter at 2, in Petitioners/ Appellants’ App., Ex. B.
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3. Counsel for the Brittinghams pointsout that the property was already nonconforming because
it did not meet the requirement of the Rehoboth Beach Zoning Code, in § 270-23, of alot area of
at least 5000 sguare feet for adwelling unit. The lot area for the Brittingham’'s dwdling was
3259 sgquare fed. In addition, the garage gructure was located in a nonconforming position in
thelot. Both nonconformities are legal, however, as the Brittingham lot and the garage structure
were in existence prior to the creation of the Zoning Codein 1942. The legal status of the
nonconformity with the square foot requirement is confirmed in the transcript of the February 21,

2003 Board of Adjustment Hearing at 25, in Petitioners/ Appellants’ App., Ex. F.

4. The square footage requirements for dwelling units, including garage apartments and two-

family dwellings can be found in § 270-23 of the Rehoboth Beach Zoning Ordinance.

5. Intheir Appea and Application, the Brittinghams put an x in all of the boxes, including the
one requesting a special exception; however, only the varianceand the appeal of the Inspector’s

decision were mentioned in the hearings.

6. The partiesin this case, in response to aletter from the Court, dated November 29, 2004,
contend that they have no accurate recollection of what occurred during the April 25th hearing.
They have agreed, however, that dthough the written decision was not signed by the Chairman,
they are willing to have it considered as part of the record. Counsel for the Brittinghams recdls

that during the hearing, the Board took the position that in agreeing to settle, Building Inspector
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Ruof and the City Salicitor had overstepped their bounds and had usurped the power of the

Board to grant variances.

7. 22 Del. C. § 323 provides that “aboard of adjustment shall adopt rules in accordance with any
ordinance adopted pursuant to [the] chapter.” Section 270-76 of the Zoning Ordinance states:
“[t]he Board of Adjustment shall adopt rules as to the manner and time of filing appeals and
applications for special exceptions, for a variance from the terms of this chapter, for the
conducting of hearings and for the giving of such notice or notices as may be required or deemed

advisable by the Board.”

8. The Rules provide:

The order of business at all public hearings of the Board shall be as follows:
(a) Reading of the public notice for the application by the Chairperson or the
Chairperson’ s designee.

(b) Presentation of the report by the Building Inspector.

(c) Presentation by appellant, legal counsel, and witnesses in support of the
application.

(d) Presentation by official representatives or witnesses in opposition to the
application.

(e) Presentation from the public attending both for and against the application.
(f) Questions from the Board: of the Building Inspector, those in favor of and
those in opposition to the application.

(9) Rebuittals.

(h) Motion by a Board member and second either for or against the application.
(i) Vote by the Board.

9. The phrase “silence gives consent” has been attributed to several sources. It isquoted in the
play, A Man for all Seasons, by Robert Bolt. It isexpressed during a scene depicting the tria of
Sir Thomas M ore during the rei gn of King Henry VIII:

MORE: The maxim is“Qui tacet consentiret”: the maxim of the law is*“ Silence
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gives consent.” If therefore you wish to construe what my silence betokened, you
must construe that | consented, not that | denied.

In addition it was quoted in Oliver Goldsmith’s The Good-natured Man, Act II:

“1 tell you, sir, thelady isnot at liberty. It's amatch. Y ou see she says nothing.
Silence gives consent.”

It has also been attributed to the Decretd s of Pope Boniface VIII.

10.

The complainant was under duty to the corporation and the stockhol ders to make
known its dissent at a time when its objection might have had effect. Having
elected the course of silence andinaction when it was its duty to spesk or to act,
equity will now withhold itsaid. It is, we think, within the doctrine of
acquiescence to hold that assent to a proposed corporate act will beinferredina
case where a stockholder, with full knowledge of an intended invason of his
rights and an opportunity to dissent, stands by during the progress of a proceeding
which, although unauthorized, is ratifiable, and alows, without objection, his
stock to be dealt with in a manner inconsistent with his rights of ownership.

(Citation omitted).

11. 22 Del. C. 8 327 provides:

(8 Theboard of adjustment may:

(1) Hear and decide appeals where it is alleged there is error in any order,
requirement, decision or determination made by an administrative official in the
enforcement of this chapter or of any ordinance adopted pursuant thereto;

(2) Hear and decide special exceptions to the terms of the ordinance upon which
the board is required to pass under such ordinance;

(3) Authorize, in specific cases, such variance from any zoning ordinance, code or
regulation that will not be contrary to the public interest, where, owing to spedal
conditions or exceptional situations, aliteral interpretation of any zoning
ordinances, code or regulation will result in unnecessary hardship or exceptional
practical difficultiesto the owner of property so that the spirit of the ordinance,
code or regulation shall be observed and substantial justice done, provided such
relief may be granted without substantial detriment to the public good and without
substantially impairing the intent and purpose of any zoning ordinance, code,
regulation or map.
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(b) In exercising the powers provided in subsection (a) of this section the board
may, in conformity with this chapter, reverse or affirm, wholly or partly, or may
modify the order, requirement, decision or determination appealed from and may
make such order, requirement, decision or determination as ought to be made, and
to that end shall have all the powers of the officer from whom the appeal is taken.

12. “The Building Inspector shall enforce the provisions of this chapter.”

13. “Permits. . . issued under zoning laws, may be revoked by municipal authorities for good
cause. ... Generaly, permitsissued in violation of zoning ordinances are subject to revocation.”
8 Eugene McQuillin, The Law of Municipal Corporations § 25.158 (3d ed. 1991). “The general
rule. .. isthat a permit issued illegally, or in violation of the law, or under mistake of fact does
not confer a vested right upon the person to whom it isissued, even though that person has made
substantial expendituresin reliance thereon.” Miller v. Board of Adjustment of Dewey Beach,

521 A.2d 642, 647 (Del. Super. Ct. 1986).

14. Allegedly, before their request for the permit at issue, the Brittinghams had already
renovated their accessory building into aimpermissible non-conforming use under the Zoning
Ordinance. See Ruof Letter, supran. 1. What the Brittinghams may have done twenty or thirty
years ago isinapposite to this case, however. Those wereenforcement issues which were never

previously addressed by the City. They are not atissuein this apped.

15. §270-23. Lot areaper dwdling unit.
The minimum number of square feet per dwelling unit shall be given in the following table:

District and Use Minimum Lot Area Per Dwelling Unit
R-1(S) 34,500
R-1 5,000
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R-2 5,000

Uses permitted in R-1 5,000
Single-family semidetached 5,000
Two-family dwelling 5,000
Single-family attached 5,000
Apartment 5,000
Garden apartment 5,000
Garage apartment 5,000
Commercial Distrids
Single-family detached 5,000
Single-family semidetached 4,000
Two-family dwelling 4,000
Single-family attached 3,300
Apartment 3,300
Garden apartment 3,300
Garage apartment 3,300
Mid-rise apartment 3,300
Tourist, rooming house or boardi ng 800
Hotel, motel, inn 300
All other commercia uses Not applicable

16. The Ordinance itself was later amended to resolve the ambiguity and confusion created by
the inconsistent use of the words dwelling and dwelling unit. The resolution proposing the
amendment, stated:

Whereas, it is deemed desirable to consider amending Chapter 270, Section 270-

23, of the Municipal Code of The City of Rehoboth Beach, Delaware, 2001,

relating to Zoning; in order to clarify that the provisions of Section 270-23 have

and do apply both to dwelling units and dwellings, as well as to accessory

structures that are dwellings or dwelling units; . . . .
Ordinance to Amend Chapter 270, in Petitioners/Appellants’ App., Ex. N at 3.

Section 270-23, asamended now begns:
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§ 270-23. Lot aeaper dwellingor dwelling unit.

The minimum number of square feet per dwelling or dwelling unit shall be given in the following
table:

District and Use Minimum Lot Area Per Dwelling or Dwelling
Unit (square fedt)

R-1(S) including accessory structuressuchas 34,500
dwellings or dwdling units

R-1 including accessory structures used as 5,000
dwellings or dwdling units

Rehoboth Beach Code § 270-23, in Respondent/Appellees’ Answering Brief, Ex. H at 5.

17.  The Brittinghams argue that they were prgudiced by the loss of the recard and should
receive afavorable inference from that loss. They cite the case Welsh v. Voshdl, 1989 WL
40920 (Del. Super. Ct. 1989) in support of this proposition. In that case, when the Division of
Motor Vehicles negligently lost the tape of a probable cause hearing, the Court reversed the
decision and reinstated the appellant’ s driving privileges. It found that the interests of justice,
fairness and due process dictated that the State should bear the responsibility for its negigent
handling of the tape of the hearing. Id. at *2.

This Court agrees with the reasoning of Welsh that the Board must bear the responsibility
for providing the Court with a complete record of the proceedings below. The Court does not

find, however, that it is necessary to make any assumptions favorable to the Brittinghams.
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