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.

This declaratory judgment action is before the Court on cross motions for
partial summary judgment. Haintiff, TIG Insurance Company (“TIG"), seeks a
declarationthat itisnot requiredto provideinsurance coveragetoitsinsured, Premier
Parks, Inc., now known as Six Flags, Inc. (“Six Flags’), for a judgment entered
against Six Flags upon a plaintiff’s verdict in a personal injury lawsuit litigated in
Maryland. The Maryland litigation followed an incident at a Six Flags amusement
park during which it was alleged that Six Flags employees detained and assaulted a
group of patronsat the park without justification. TIG all egesthat most of theclaims
against Six Flagsinthe Maryland action were nat covered under itspolicy. Because
the jury did not allocate its compensatory damages award as between covered and
non-covered claims, TIG arguesthat theCourt must either conclude that no coverage
is available for any of the claims or, alternatively, must allocate the damagesin a
manner consistent with the evidence presented during the Maryland trial.

Six Flagsarguesthat TIG’ s coverage position comestoo late- - if TIG wanted
an allocation of damages as between covered and non-covered claims, it should have
directed the attorneys it engaged on behalf of Six Flags to draft appropriate jury
Interrogatories to accomplish thisgoal. Having failed to do so, TIG cannot now ask

the Court to attempt to discern the jury’ sintent from atrid record that provides no



guidance on thisissue. Because the jury found Six Flags liable for covered claims,
and because the damages awarded by the jury could relate entirely to those covered
claims, Six Flags argues that TIG must provide coverage for the entire amount of
compensatory damages awarded by the jury.

I n addition to compensatory damages, thejury al so awarded punitive damages
against Six Flags. TIGcontendsthat its policy doesnot cover punitive damages; Six
Flags contends that there is coverage for punitive damages because the conduct
giving rise to the liability is solely that of Six Flags employees (as opposad to
corporate behavior).

Finally, Six Hags pointsto the policy s “separation of insureds’ provisionin
support of an argumentthat all of the claims against itsemployees whether based on
intentional conduct or conduct less culpable, still must be considered “accidental”
with respect to the corporate insured sincethere was no evidence presented at trial
that the corporate entity intended or could have anticipated harm to any of the
plaintiffsin the Maryland litigation. Because the “ separation of insureds’ provision
requires the carrier to consider a claimed |oss from the perspective of each separate
insured under the policy, Six Flags argues that it must be afforded coverage even
though its employees (separate insureds under the policy) may not be entitled to

coverage.



As explained in more detail below, the Court cannot reasonably be expected
to performapost-verdict all ocation of damagesasbetween covered and non-covered
claims when the record provides little, if any, evidence of the jury’ s methodology in
reaching its damages awards. Given that the jury found in favor of four of the five
plaintiffsin the Maryland action on both covered and non-covered claims, and given
that thejury’ s compensatory damages awards could have been prompted by covered
clams alone, TIG cannot deny coverage for those damages. Asto thefifth plaintiff,
the Court concludesthat thejury’ sverdict wasfor non-covered claimsonly for which
TIGisnot responsible. Six Flags effortto find coverage in the policy’s “separation
of insureds” provision isnot persuasive. Finally, the Court has concluded tha the
policy does not cover the jury’s award of punitive damages.

Six Flags' motion for partial summary judgment is GRANTED in part and
DENIED in part. TIG scrossmotion for partial summary judgment withrespect to
punitive damagesis GRANTED.

.

In July of 1999, Eddie Williams LindaWilliams, Katrina Smith, Charles
Smith, ShaniquaSmithand FrancesWilliams(collectivdy, “theWilliamsplaintiffs’)
were involved in an dtercation with park attendantsat a Six Flags amusement park

in Prince George' s County, Maryland. Asthe Williams plaintiffs attempted to board



aridecalled the“ Typhoon Sea Coaster,” park attendants advised them that Shaniqua
Smithdid not meet the minimum height requi rementsfor theride. After theWilliams
plaintiffs allegedly refused to heed instructions that they were not to enter the ride,
park attendants forcibly removed and then detai ned them.

InJune of 2000, theWilliamsplaintiffssued S x Flags allegi ng assault, battery,
falseimprisonment, negligent supervision and “injury with ill will, intent to injure or
malice.”* AsSix Flags insurer, TIG assumed the defense and reserved itsrightsto
require an allocation of damages between those claims tha were covered under its
policy (the “Policy”) and those that were not. At the conclusion of the evidence,
TIG's trial counsel proposed specia jury interrogatories tha were ultimately
submitted to the jury to guide it through its deliberations. The interrogatories
separated the claims by plaintiff but did not require the jury to allocate damages as
between covered and non-covered claims. Consequently, thejury awarded lump sum
compensatory damages for each plaintiff. Asto four of the five plaintiffs, the jury
found the defendants liable on each count. With respect to the fifth plaintiff,

Shaniqua Smith, the jury found Six Flags liable on al counts except false

The original complant alleged assault, assault with malice, battery, battery with malice,
false arrest, false arrest with malice, false imprisonment, fase imprisonment with malice,
defamation/slander-libel, defamation/slander-libel with malice, negligent infliction of emotional
distress, intentional infliction of emotional distress, breach of contract and negligent supervision.
Many of these claims were dismissed by the trial court pursuant to a pre-trial defense motion for
judgment.



imprisonment. The total award as among all plantiffs was $1 million in
compensatory damages and $1.5 million in punitive damages.?

After theverdict, TIG offeredto cover aportion of theverdict infavor of those
plaintiffswho prevailed on theonly claimthat T1G acknowledged was covered under
itspolicy: falseimprisonment. TIG declinedto cover any of theverdict for Shaniqua
Smith because she did not prevail on her claim of false imprisonment. When Six
Flags refused to accept only partial coverage, TI1G brought this complaint seeking a
declaratory judgment that it had no duty to defend or indemnify Six Flags in the
Marylandlitigation. Six Flagscounterclaimedalleging that TIGhad aduty to defend
andtoindemnify Sx Flagsfor all damages, including punitivedamages. Both parties
have now cross moved for partial summary judgment.

11,

Initsmotion, Six Hags asks the Court to determine that the Policy must cover
all of the compensaory damages awarded at trial because TIG failed to request an
allocation of damages as between arguably covered and non-covered claims.
According to Six Flags, TIG controlled the defense and knew that coverage issues

would surface after the verdict. Y et the jury interrogatories approved by TIG' strial

’As best as the Court can discern from the record, the jury’s award of punitive damagesis
currently on appeal to the Maryland Court of Appeals.
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counsel offer no guidance with respect to allocation; they simply reflect that the jury
found TIG insureds liable for a covered claim or claims and avarded lump sum
compensatory damages. Under these circumsances, T1G must provide coveragefor
the entire amount of compensatory damages because Six Flags hasdemonstrated that
at least one of the claims for which the jury awaded damages (i.e. false
imprisonment) is covered by the Policy.® Six Flags assertsthat TIG has waived any
right to contest coverage by failing to preserve evidence of the jury s intent with
respect to the alocation of compensatory damages.

TI1G responds that its defense was subject to areservation of rights agreement
whereby coverage issues were preserved. Accordingly, TIG argues that the Court
must attempt to allocate damages in this situation, evenin the absence of specific
evidence regarding the jury’ srationale and/or intent.” Moreover, TIG contends that
even if the Court found tha TIG had waived its right to seek an allocation of
damages, the claims still do not fit within the unambiguous provisions for coverage

in the Policy because the jury did not find that the Williams plaintiffs sustained

3Both parties agree that false imprisonment is a covered event under the Policy.

“At the Court’ s request, the parties submitted supplemental briefs on the allocation issuein
which TIG offered several approaches by which the Court could attempt to alocate the verdicts.
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“bodily injury” asaresult of an “occurrence.”® TIG reasons that no “bodily injury”

was sustai ned because the plaintiffs did not submit medical billsor other evidenceto
support their claims of personal injury. Nor was there an “occurrence” becausethe
actions taken against the Williams plaintiffs constituted intentional torts.

Six Flags reiterates its waiver argument in its reply papers and then raisesa
new argument based upon the “separation of insureds’ provision in the Policy.
According to Six Flags, thisprovisionmemorializestheparties’ intent that Six Flags,
as an entity, should be considered as a separate and distinct insured from its
employees. The practical impact of this provision is that TIG must consider each
claim for coverage from the separate pergpective of each insured. In this case, the
intentional torts committed by the Six Flags employees must be deemed
“occurrences,” or accidents, fromthe perspectiveof Six Flags becausethe Williams
plaintiffspresented no evidencethat Six Hags endorsed or acquiesced in theconduct
of its employees.

Finally, initscrossmotion for partial summary judgment, TIG assertsthat the
punitive damages awarded to the Williams plaintiffs are not covered by the Policy.

T1G acknowledges that punitive damages would have been covered if the jury had

>The Policy provided coverage for “bodily injury” (defined as “bodily injury, sickness or
disease sustained by a person, including mental anguish...”) caused by an*“ocaurrence” (defined as
“an accident, includng continuous or repeated exposure to substantially the same general harmful
conditions’). SeeD.l. 22, Ex. C.



concluded that Six Flags was vicariously liable for the intentional acts of its
employees. Butinthiscasethejury’sverdict clearly revealsthat Six Flags' exposure
to punitive damages arose from its own improper supervision of its employees.
Indeed, thejury interrogatories, inter alia, ask thejury todeterminewhether Six Flags
itself caused the Williams plaintiffs’ injuries.’ Vicariousliability isnot addressed in
the jury interrogatories.

Not surprisingly, Sx Flagstakesissuewith TIG’ scharacterization of thejury’s
verdict. Accordingto Six Flags, the jury’ sfinding of liability against Six Flags was
based solely on vicarious liability. Sx Flags points to the fact that the trial court
instructed thejury onrespondeat superior inthegeneral instructionsand then advised
the jury in the punitive damages instructions that such damages were appropriate if
thejury found that the plaintiffs had endured an “ assault and battery,” presumably at
the hands of the Six Flags employees. To the extent it is not clear from the jury
interrogatories how the jury arrived at its punitive damages award, Six Flags urges
the Court to presume that the punitive damages are covered because the burden of
preserving a defense to coverage in the jury interrogatories fell on the trial counsel

hired by TIG.

°D.I. 38, Ex. A (Verdict Sheet) at questions 3, 12, 19, 27, 35 (“Did Six Flags negligence
cause or contribute to injuries sustained by [plaintiff]?”).
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Theissues have been fully briefed and argued and the matters are now ripefor
decision.’

V.

At the outset, the Court must determine which state’s substantive law will
apply to this controversy. The Policy does not contain a choiceof law provision, o
the Court must look elsewhere for guidance.? The so-called “most significant
relationship” test directs the andysis. Under this test, the Court must consider a
number of relevant factors, including: “(a) theneedsof theinterstate andinternational
systems, (b) therelevant poli ciesof thef orum, therelevant policiesof other interested
states and the relative interests of those states in the determination of the particular
Issue, (C) the protection of justified expectations, (d) the basic policiesunderlying the
particular field of law, (€ certainty, predictability and uniformity of result, and (f)

easein the determination and appl ication of thelaw to be applied.”® The Court also

"The parties have not addressed, nor has the Court considered, the extent to which the
coverage issues addressed in the briefing may affect TIG’ s ongoing duty to defend in the Maryland
litigation.

8See J.S Alberici Constr. Co. v. Mid-West Conveyor Co., 750 A.2d 518, 520 (Del.
2000)(Delaware courts give great weight to contractual choice of law provisions)(citation omitted).

®RESTATEMENT (SECOND) OF CONFLICT OF LAWS, § 6 (1971). See also Liggett Group, Inc.
v. Affiliated FM Insurance Co., 788 A.2d 134, 137 (Del. 2001)(citations omitted)(applying Section
6); The Travelersindemnity Co. v. Lake, 594 A.2d 38, 45-46 (Del. 1991)(holding that Delaware has
abandoned the lex loci delicti doctrinein favor of the Restatement’ s* most significant relationship”
test).
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must consider: “(a the place of contracting, (b) the place of negotiation of the
contract, (c) the place of performance, (d) the location of the subject matter of the
contract, and (e) the domicil, residence, nationality, place of incorporation and place
of business of the parties.” *°

In insurance cases involving multiple insurers and multiple risks, the most
significant factor is the principal place of business of the insurers because that
location isthe common link between the parties.** The place of performanceisalso
important becauseit linksthat state closely with the conduct of the parties that gives
rise to the litigation.*

Six Flagsisincorporated in Delaware, with its principal place of businessin
Oklahoma. The premiumsonthe Policy werepaid out of Six Flags' Oklahomaoffice.
TIG is incorporated in Texas. Although the events giving rise to the underlying
litigation took place in Maryland, theissues sub judice do not require a substantive
interpretation of the law underlying the claims presented there. Rather, this case
involvestheinterpretation of an insurance contract issued to Six Flagsin Oklahoma.

And whileitis clear that none of the states with competing interests could stake an

ORESTATEMENT (SECOND) OF CONFLICT OF LAWS, § 188 (1971).
M1d.; Liggett, 788 A.2d at 138 (applying Section 188)(citations omitted).
12Soe RESTATEMENT (SECOND) OF CONFLICT OF LAWS, § 188 cmt. e (1971).
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overwhelmingclaimto thiscontroversy under the Restatement, Oklahoma, & theend
of the day, takesthe prize because it hasthe“most significant relationship” when the
relevant factors aretallied on the scorecard. The parties’ relationship is centeredin
Oklahoma and the contract was performed there, at least to the extent that premiums
on the policy were paid from there. No other state hasa more compelling interestin
the outcome of the litigation. The Court will apply Oklahoma law.*®

V.

The standard of review for motions for summary judgment is well-
established.** Summary judgment is appropriate when there are no genuine i ssues of
material fact and the moving party is entitled to judgment asa matter of law.” The
moving party bearstheinitial burden of demonstrating the absence of material issues
of fact.® When determining whether the moving party has carried this burden, the

Court must view the evidence in the light most favorableto the non-moving party.*’

3The Court notesthat the parties appear at least to have acquiesced in this conclusion, if not
endorsed it in their briefing.

“Oklahoma law applies to the substantive issues in this case; however, Delaware law
governs the procedural aspects of the case, including the standards for summary judgment.
International Business Machines Corp. v. Comdisco, Inc., 1991 WL 269965 (Del. Super.), at * 29,
n. 9 (citing Connell v. Delaware Aircraft Industries, 55 A.2d 637, 640 (Del. Super. Ct. 1947)).

>Merrill v. Crothall-American, Inc., 606 A.2d 96, 99-100 (Del. 1992).
®Moore v. Szemore 405 A.2d 679, 680 (Del. 1979).
1"Brzoska v. Olson, 668 A.2d 1355, 1364 (Del. 1995).
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If amotion for summary judgment is properly supported, theburden shiftsto the non-
moving party to show the existence of material issues of fact.”®
Cross motions for summary judgment do not change the standard of review.*

As our Supreme Court has observed:

[ T]heexistence of cross motionsfor summary judgment does not act per
se as a concession that there is an absence of factual issues. Rather, a
party moving for summary judgment concedes the absence of afactual
issue and the truth of the nonmoving party’s allegations only for the
purposes of its own motion, and does not waive its right to assert that
there are disputed factsthat preclude summary judgment infavor of the
other party. Thus, the mere filing of a cross motion for summary
judgment does not serve as awaiver of the movant’sright to assert the
existence of afactual dispute asto the other party’ s motion.” %

VI.
First, the Court turnsto TIG's cross motion for partial summary judgment in
which it contends that the jury’s award of $1.5 million in punitive damages is not
covered under the Policy. Punitive damages are designed to punish the wrongdoer

and to deter similar conduct inthe future.?* Oklahoma has adopted the rule set forth

8gate v. Regency Group, Inc., 598 A.2d 1123, 1129 (Del. Super. Ct. 1991).

¥Haasv. Indian River Vd. Fire Co., 2000 WL 1336730 (Déel. Ch.)(citation omitted), aff' d,
768 A.2d 469 (Del. 2001).

20 United Vanguard Fund, Inc. v. Takecare, Inc., 693 A.2d 1076, 1079 (Del. 1997)(citations
omitted).

?!see Thiry v. Armstrong World Indus, 661 P.2d 515, 517 (Okla. 1983).
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in Northwestern National Cas. Co. v. McNulty,?* where the court determined that
public policy generally will prohibit an insurer from covering punitive damages.
Thisruleisgrounded inthenature of the damagesthemselves: aparty found cul pable
for intentional wrongdoing to the point that ajury saw fit to punish that party should
not be permitted to shift the punishment to ani nsurance company.** A contrary result
would allow the wrongdoer to deflect its burden to the public at large through
increased insurance premiums.”

Oklahoma has adopted a common-sense exception to this rule in vicarious
liability situations.”® The doctrine of respondeat superior imposes liability on an
employer for the wrongful acts of itsemployees® When the employer’ sliability for
punitive damagesis derivative only, punitive damageswill be covered.?® The policy
behind this exception is rooted in the principle of burden-shifting: the concerns

relatingto thetransfer of the punishment from insured toinsurer are not present when

22307 F.2d 432 (5th Cir. 1962).

8See McNulty, 307 F.2d at 433; Dayton Hudson Corp. v. American Mutual Liahility
Insurance Co., 621 P.2d 1155, 1158 (Okla. 1980)(followi ng McNulty).

|d. at 1159.

2|d.

2%1d. at 1160 (citations omitted).

*’See Sdes v. Cordes, 981 P.2d 301, 304 (Okla. 1999).
8Dayton Hudson, 621 P.2d at 1160.
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theemployer isliable solely because of itsemployees’ wrongful conduct.?® Theactor
in avicarious liability situation is not the employer itself.* And the focus must be
on the perpetrator of the wrong: thus, punitive damages are not covered when the
employer perpetrates a wrong separate from its employees; they are covered,
however, when agency done imposes liability on the employer for the wrongs
perpetrated by its employees.®

In light of the foregoing, the Court must determine whether the award of
punitive damages was assessed against Six Flags as a conseguence of wrongs
perpetrated by the corporation or by its employees aone. The evidence of record
clearly revealsthat thejury sought to punish Six Flagsfor corporate conduct, not just
employee conduct. Consequently, the punitive damages may not be covered under
the Policy.

The leading Oklahoma case on this issue, Magnum Foods v. Continental

Casualty Co.,** directs the Court to examine the “totality of the circumstances’ to

Peeid.
Fxeid.
eeid.
3236 F.3d 1491 (10th Cir. 1994)(applying Oklahoma law).
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determinethe theory under which the jury found Six Flagsliable.** To support their
respectiveinterpretations of thejury’ spunitive damagesverdict, the parties supplied
the Court with thejury’ sverdict sheet and portions of thetrial transcript, specifically
the closing arguments of counsel and the court’ s instructions to the jury. Thetrial
transcripts present conflicting points of view on the punitive damagesissue. In his
closing argument on the merits, plaintiffs' counsel asked the jury to “decide whether
or not this conduct by Sx Flags' employees was suchthat they ought to be punished
for their conduct...That is caled punitive damages...”* But during separate
argumentson the punitive damagesissue, after mentioning the net worthof Six Flags
parent corporation, plaintiffs’ counsel urged the jury to:

[S]end a message to explain to the corporation that they cannot and

should not treat people in the way that they have. We need to do

something that will alert them, and the only way that we have at our

disposal isfinancially...we canonly ask you to consider what would be

important to them because if it’ s amere pittance or annoyance, thiswill

not deter or stop the actions that have occurred...[w]e are going to ask

you to consider what would go across the COO’s dek? What would

makethem pay attention ... I'mjust suggesting that you should come up

with afigure that you feel isfair; look at the net worth.... [t]hisiswhat

we have to deal with, because | don’t think five hundred thousand
dollarsis even going to go across the COO’s desk.*

%1d. at 1499 (citing Commercial Union Ins. Co. v. Ramada Hotel Operating Co., 852 F.2d
298, 302 (7th Cir. 1988)).

¥D.l. 36, Ex. A at 3-163 (Transcript of Merits Trial dated October 31, 2001).
*D.1. 38, Ex. C at 3-204-205 (Transcript of Merits Trial dated October 31, 2001).
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It is not possible from the transcripts alone to determine which theory was applied
because the jury heard several and, a times, contradictory theories of liability for
punitive damages

In the absence of clear direction in thetrial transcript, the Court must focusits
analysison the verdict sheet. And it ishere that the jury’sintent to assess punitive
damages against Six Flags for corporate conduct is most readily demonstrated. For
each plaintiff, the first three jury interrogatories read: “[d]id Six Flags employees
commit [(1) assault, (2) battery or (3) false imprisonment] against [the plaintiff] ?’*°
If these three questions were answered in the affirmative, the next quedion asked:
“[d]id Six Flags negligence cause or contribute to injuries sustained by [the
plaintiff] 7’3" The last question asto each plaintiff was: “[d]o you find by dear and
convincing evidencethat Six Hagsacted withill-will, intentto injure or malicewhen
it caused injury to [the plantiff] ?'* Thislast question wasthe predicateto thejury’s

punitive damages award against Six Flags.®

%D.1. 38, Ex. A (Verdict Sheet) at 1.

%1d. Both parties conceded at oral argument that this question referred to the negligent
supervision clam. SeeD.l. 53 at 31-32.

¥D.1. 38, Ex. A.

*The jury instructions indicate unequivocally that the jury was charged: “in order for
punitive damages to be recoverable, the wrongful conduct must be accompanied by evil motive,
intent to injury, ill will or fraud... [a]n award of punitive damages must be proven by clear and
convincing evidence.” D.I. 36, Ex. A at 3-207 - 3-208.

18



Theonly reasonableconclusion, based on the verdict sheet, isthat the jury not
only concluded that Six Flagswas liable for negligent supervision of its employees,
it also concluded that Sx Flags acted with the requisite maliceto justify an award of
$1.5 million in punitive damages. Thiswas not avicarious liability determination.
The jury clearly determined that Six Flags engaged in intentional corporate
wrongdoing. And because Six Flagswasfound liablefor itsown conduct and not for
that of itsempl oyees, thevicariousliability exception does not apply and the punitive
damages are not covered under the Policy.

VII.

Next, the Court turns to Six Flags' motion for partial summary judgment,
which at first requiresadetermination of theinsurer’ s duty to preserve aclear record
with respect to the jury’s verdict when controlling the defense of litigation in cases
where coverage issues are likely to surface post-verdict. The relevant case law
establishes that when a dispute over covered versus non-covered claims arises
between aninsurer and aninsured, and theinsurer assumestheinsured’ sdefense, the

Insurer must request an allocation of damages that will alow the parties to more

19



readily address the coverage issues after trial.*° When the insurer fails to do so, it
bears the initial burden of showing that alump sum verdict represents damages for
non-covered claims.* When the insurer meets this burden, the burden shiftsto the
insured to prove what portion of the verdict represents damages for covered claims.*

TIG' sinexplicablefailureto request an all ocation of damagesatthe conclusion
of thetrial placesthe Court in the tenuous position of guessing what wasin the mind
of the jury when it deliberated the damages. The best evidence of the jury’s intent
should be the responses to the jury interrogatories. Unfortunately, the jury
interrogatorieswere not propounded in amanner that would allow thejuryto allocate
damages between covered and non-covered claims. Instead, the verdict sheet
indicates. (1) asto four of thefive Williams plaintiffs, the jury found Six Flagsliable
for all three claims for relief submitted for consideraion (assault, battery, and false
imprisonment); (2) asto one of thefive Williams plaintiffs (Shaniqua Smith), thejury

found Six Flagsliablefor two of thethree claims submitted (assault and battery); and

“Osee Dukev. Hoch, 468 F.2d 973, 976 (5" Cir. 1973)(whereaninsurer controlled the defense
in a garnishment proceeding and failed to request allocation of damages, the burden was on the
insurer to show that a portion of the unallocated verdict represented liability for noncovered acts,
then the burden shifted back to the insured to show the portion of damages awarded for covered
acts)(applying Floridalaw); Gay & Taylor v. &. Paul Fire & Marine Insurance Co., 550 F. Supp.
710 (W.D. Okla. 1981)(same holding in the context of a settlement as opposed to jury verdict).

.
24,
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(3) the jury awarded lump sum compensatory damages to each of the five Williams
plaintiffsinvarying amounts. Theportion of thetrial transcript provided to the Court
which includes the parties closing arguments and excerpts from the court’s
Instructions to the jury provides no gui dance at al with respect to allocation.

T1G contends that the Court has aduty to allocatein this situation. The Court
disagrees. Indeed, the casemost heavilyrelied upon by TIG in support of itspostion,
Dukev. Hoch, actually exposestheflaw inTIG' sreasoning.” Dukeclearly holdsthat
a post-verdict alocation of damages in the coverage context should not even be
considered unless and until the insurer meets its burden of showing that the general
verdict included damagesfor non-covered acts* TIG cannot meet that burdeninthis
case. It hasadmitted that asto four of thefive plaintiffs, the jury foundthe Six Flags
employees - - dl insureds under the Policy -- liable for a covered clam (false
imprisonment). Thejury awarded damagesin alump sum, someor all of which may

have been attributed to the fal seimprisonment claim. Under these circumdances, the

“*3In Duke, theinsurer met its burden of establishing damagesfor non-covered claimsand the
court remanded the case so the trial court could perform a damages allocation. 468 F.2d at 984.

“41d. at 976 (“Obvioud y, thetroublesome problem of separating out of theunallocated verdict
the precise damages for which [the insurer] was responsible would be reached only if it was first
established that aportion of the verdict represented liability for noncovered ads. In itsdefense of
the garnishment suit the burden was upon [theinsurer] to establish that the judgment entered aganst
itsinsuredsand sought to be collected included damagesfor noncovered acts.”)(citing Jewel er sMuit.
Ins. Co. v. Balogh, 272 F.2d 889 (5th Cir. 1959); Weinstock v. Prudential Ins. Co., 247 So. 2d 503
(Fla. Ct. App. 1971); Phoenix Ins. Co. v. Branch, 234 So. 2d 396 (Fla. Ct. App. 1970)).

21



so-called “duty to allocate” recognized in Duke is not even implicated.

Gay & Taylor v. . Paul Fire & Marine Insurance Co.,*also showcased by
TIG, islikewiseinapposite. ThepartiesinGay & Taylor disputed the extent towhich
apost-verdict negotiated settlement encompassed non-covered punitive damages. In
apportioning the settlement between covered and non-covered damages, the court
reasoned that because the settlement amount exceeded the actual damages awarded
intheverdict, thepartiesmust haveintended the excessto reflect punitive damages.*
Here, the Court has no basis upon which to make alogical assessment of thejury’s
purpose when it awarded lump sum damages. And the Court will not engage in
unguided speculation with respect to thisissue, particularly when the dilemma now
confronting TIG isof its own making.*

The Court is not satisfied that further proceedingsin this case will illuminate
a record darkened by ambiguity. The Court already has allowed the parties to

supplement the record withany portions of thetrial record that might helpto explain

45550 F.Supp. 710 (W.D. Okla. 1981).

“01d. at 717 (“ Thetotal settlement paid ... wasin excess of the actual damages...and therefore
some of the settlement money paid had to be for punitive damages.”).

“’See Liquor Liability Joint Underwriting Association of Massachusetts v. Hermitage
Insurance Co., 644 N.E. 2d 964, 969 (Mass. 1995)(holding that the insurer was liable for the entire
judgment because, in failing to defend the lawsuit, any attempt to apportion the damages would be
“gpeculativeand arbitrary.”); Universal Underwritersinsurance Corp. v. Reynolds, 129 So. 2d 689,
691 (Fla. Dist. Ct. App. 1961)(“ From the record it isimpossible to determine the particular amount
that happened to be in the jury’s mind as it returned the verdict with onefigure...”).
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thejury’ sverdict. The Court can envision no further competent evidence of thejury’s
intentionsbeyondthe verdict formand thetrial transaript.*® Nor hasTIG specificdly
identified what further evidence it would present in support of its position.** While
TIG properly preserved its position with respect to coverage throughout the trial
process, it can no longer postpone the inevitable conclusion that the jury’s verdict
cannot be dissected beyond what appears on the face of the verdict sheet because TIG
did not, when it had thechance, providethejury with theopportunity to explainitself
further.®

As to four of the five plaintiffs, the Court must conclude that the entire
compensatory damagesaward rel atesto acovered claimand, absent applicablepolicy
exclusionsnot apparent toor otherwise beforethe Court, coverage should be afforded

without further delay.

“SNeither party has suggested that it would be appropriae to seek an explanation directly
from the jurors who deliberatedin the Maryland litigation and the Court would not look favorably
upon an application to expand the record in this manner if such an application was made. See
D.U.R.E. 606(b)(“... ajuror may nat testify asto any matter or statement occurring duringthe course
of thejuror’ sdeliberationsor to the effect of anything upon hisor any other juror’ smind or emotions
as influencing him to assent or dissent from the verdict....”).

“9See Ddl. Super. Ct. Civ. R. 56(f)(requiring party to state by affidavit the additional
information it would seek to develop in discovery to oppose a properly supported motion for
summary judgment).

**The reservation of rights agreement does not protect TIG. In Duke, the insurer defended
pursuant to a reservation of rights agreement that included the right to deny coverage. The court
madeit clear that theinsurer’ snotification of defense under areservation of rightswas not sufficient
notification to the insureds that “they should protect their interest by requesting an gopropriate
verdict.” See Duke, 468 F.2d at 979.
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VIII.

Thejury concluded that the conduct of the Six Flagsemployeesasto Shaniqua
Smithinvolved only intentional acts (assault and battery). Six Flags acknowledges
that the Policy provides no coverage for the responsible employees with respect to
these claims. At fird glance, this conclusion would appear to end the inquiry
regarding available coverage for Six Flagsaswell. But Six Flags urgesthe Court to
look beyond the “expected/intended” exclusion in the Policy, arguing that it is not
applicableto the corporate insured in thisinstance. Citing the so-called “ separation
of insureds” provision of the Policy,” Six Flags has argued that it is a separae
insured under the Policy and, as such, it is entitled to a separate coverage
determinationin its own right. The Court agrees, but still finds no further coverage
for Six Flags.

Six Flagsarguesthat it did not endorse or acquiesce in the intentional tortious

behavior of its employees against the Williams plaintiffs>® Accordingly, asto Six

*The Policy provides, in relevant part:
“[t]hisinsurance goplies:
a. Asif each Named Insured were the only Named Insured; and
b. Separately to each insured against whom claim is made or “suit” is
brought.”

*2The Court will assume, for purposesof thisargument, that Six Flagsiscorrect with respect
toitsassertion that thejury did not find that Six Flags acted intentionally, notwithstanding thejury’ s
affirmative responses to interrogatories # 8, 16, 23, 31 and 39 on the verdict sheet. (D.l. 38, & Ex.
A)
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Flags, the “bodily injury” sustained by each of the Williams plantiffs, including
ShaniquaSmith, resulted froman “occurrence.” AndthePolicy specifically provides
coverage for “bodily injury” caused by an “occurrence.”®* On the other hand,
“Iblodily injur[ies] ... expected or intended from the standpoint of the insured” are
excluded from coverage.

Oklahoma courts have not construed a “separation of insureds’ clause in the
context of an employer’s claim for coverage for liabilitiesincurred as aresult of the
intentional, non-covered acts of employees. Consequently, the Court must “turn to
other state court decisions, federal decisions and the general trend and weight of
authority in an effort to predict how the Oklahoma Supreme Court would decide the
issue.”> Not surprisingly, the authorities are split on the issue.>

One view is espousad in American Guarantee and Liability Insurance Co. v.
The 1906 Company.>® An employee of the 1906 Company opened a photography
studio with company funds. One of the studio’s clients discovered that she had been

videotaped while changing in the studio’s dressing room. Consequently, the

**ThePolicy defines“ occurrence” as“an accident, including continuousor repeated exposure
to substantially the same general harmful conditions.”

>*Farmers Alliance Mutual Insurance Co. v. Salazar, 77 F.3d 1291, 1295 (10th Cir.
1996) (applying Oklahoma law)(citation omitted).

*>SeeKingv. DallasFirelnsuranceCo., 85 S.W. 3d 185, 190 (Tex. 2002)(citationsomitted).
*6129 F.3d 802 (5th Cir. App. 1997)(applying Mississippi law).
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employer (1906 Company) was sued on severd counts, including negligent
entrustment, negligent supervision and negligent hiring. Theinsurance carrier filed
adeclaratory judgment actionto determine itsobligations. 1906 Company’s liability
insurance policy provided coverage for “bodily injury” caused by an “occurrence,”
excluded coverage for intentional acts, and contained a “sepaation of insureds’
clausenearly identical tothosefoundinthe TIG Poli cy. After examining the caselaw
of neighboring jurigdictions, the Fifth Circuit determined:
where negligence claims against an employer such as negligent hiring,
negligent training, and negligent entrustment, are related to and
interdependent on the intentional misconduct of an employee, the
“ultimate question” for coverage purposes is whether the employee’s
intentional misconduct itself falls within the definition of an
occurrence.”’
The court went on to deny coverage under the intentional actsexclusion because the
negligent supervision clams againg the employer were “related to and
interdependent” upon the employee’ s acts which, from the employee’s perspective,
were “expected and intended.”*®

Other jurisdictions have taken a different approach. For instance, in King v.

Dallas Fire Insurance Conpany,® a victim who was attacked by one of King's

Id.
*81d.
>985 S.W. 3d 185 (Tex. 2002).
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employeessued King on varioustheories, including vicarious liability and negligent
hiring, training and supervision. Again, the policy contained acoverageprovisionfor
“bodily injury” caused by an “occurrence” an intentional acts exclusion and a
“separation of insureds’ clause nearly identical to those found in the TIG Policy.
King regjected the “related to and interdependent” analysis endorsed by the Fifth
Circuit, and observed: “whether one who contributesto aninjury isnegligent isan
inquiry independent from whether another who directly causes the injury acted
intentionally. Essentially, the actor’s intent is not imputed to the insured in
determining whether there was an occurrence.” ®

Although Oklahoma has nat confronted this issue directly, the parties have
cited to two federal decisions arising from the “ Sooner State” that do provide some
guidance.”* Six Flags cites to Lutheran Benevolent Insurance Co. v. the National
Catholic Risk Retention Group, Inc.,** which involved all egations of sexual abuse by
a member of the clergy, as well as a negligent retention claim against the diocese.

The policy issued by the insurer to the church provided coverage for “bodily i njury”

%) d. at 191-192 (citing Silverball Amusement v. Utah HomeFirelns Co., 842 F. Supp. 1151,
1163 (W.D. Ark. 1994)(holding that the employer’s negligent acts, rather than the employee's
intentional acts, determined the duty to provide coverage)).

®'Neither the Court nor the parties have found any “on point” authority from an Oklahoma
State court.

%2939 F. Supp. 1506 (N.D. Okla. 1995).
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caused by an “occurrence.”® “Occurrence” was defined as “an accident ... which
resultsin bodily injury ... neither expected nor intended from the standpoint of the
insured...”® There was no “separation of insureds’ clause. Focusing on the
“standpoint of the insured” language, the court held that “occurrence’ was meant to
encompassordinary negligence.®* The court then considered whether the acts of the
church constituted “ ordinary negligence,” as opposed to gross or willful negligence,
the latter conduct falling outside of the policy’s protection.® The court concluded
that the negligent retention claim was an “occurrence” because the church did not
intend or expect to cause injury to the victim.®’

TIG claims that Lutheran Benevolent was implicitly overruled by Farmers
Alliance Mutual Insurance Co. v. Salazar,® a case in which the insurer sought a
declaratory judgment that it had no duty to defend the insured under ahomeowner’s

policy. After Mrs. Salazar’s son was convicted of intentional murder, the victim’s

%%d. at 1510.

*|d.

®|d. at 1512.

%

*"Id. at 1513. (“It follows logically that ‘an act of negligence completely void of any intent
toinflictinjury or damage’ may be construed asan‘accident.’”)(quoting Penley v. Gulf Ins. Co., 414
P.2d 305, 308-09)(Okla. 1966)).

%877 F.3d 1291.
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family sued Mrs. Salazar for negligent supervision. Her homeowner’s palicy
provided coveragefor “bodily injury” causedby an* occurrence,” which wasdefined
as “an accident...which resultsin bodily injury...neither expected nor intended from
the standpoint of the insured.”® Again, the policy did not contain a “ separation of
insureds” provision. The events giving rise to the alleged “occurrence” were the
focus of the analysis: should they be viewed from the perspective of the son or from
the perspective of Mrs. Salazar?® In other words, was the actual firing of the bullet
the “occurrence” or was it the mother’ s alleged negligent supervision of her son?
How far up the “causal chain” would the court look to isolatethe “ocaurrence?’™*
The court concluded that the relevant inquiry must focus on the “immediately
attendant causative circumstances.” ” And, since “intentional murder is not ‘an

accident,”” the act giving riseto liability was not an “occurrence” under the policy.”
Salazar is persuasive. Although the court theredid not address a“ separation

of insureds’ provision directly, it did undertake an analysis of coverage from the

4.
70

|d. at 1295-1296.
4.

21d. at 1296. (“We find that when determiring whether a bodily injury was * caused by an
occurrence’ the question of whether therewasan ‘ occurrence’ should beresolved byfocusing onthe
injury and itsimmediately attendant causative circumstances.”).

1d. at 1296-1297.
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different perspectives of the two insureds under the policy (mother and son). The
Court correctly focused on the definitions in the coverage section of the Policy to
determinewhether theconduct at issuegaveriseto or, stateddifferently,“ caused” the
“bodily injury” for which coverage was sought. Salazar considered the causaion
guestion from the perspectives of both mother and son (supervisor and actor).
Complex causationanalysesareinherent inthenegligence cause of action. For
Instance, when there ismore than one possi bl e proximate cause of acar accident, the
fact finder can consider the conduct of different actors along the causal chain to
determinewhether thereis concurrent liability.” Salazar differed froman ordinary
negligence case, however. The sequence of eventsfromwhich the Salazar court had
to determine causation was negligent supervision followed by intentional murder.
When considering causation starting with the event causing the injury and then
working backwards, as Salazar directs, the element of intent existing in the
“immediately attendant causative circumstances’ of the murder stops the causation
analysis in its tracks. The intentional act interrupts the causal chain between
negligent supervision and injury. Under these circumstances, there can be no

“occurrence”’ because the injury was not caused by an “accident.”

"See Forgues v. Heart of Texas Dodge, Inc., 2003 WL 21801424, at *27-29 (Wis. App.
2003)(refusing to apply Salazar’s “immediately attendant causative circumstance” standard to the
“occurrence” analysisin acar accident scenario).
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Inthe context of thisclaimfor coverage, the* separation of insureds’ provision,
standing alone, isinert. It must interactwith either acoverageprovision or exclusion
inthe Policy to animatethe coverage analysis.” Six Flags urgesthe Court to link the
“separationof insureds” provisionto Section1(b) of the Policy, which provides: “this
insurance appliesto... ‘bodily injury’ ... caused by an ‘occurrence.”” But Section 1(b)
applies only in those instances where the events giving rise to a claim for coverage
fit within the definition of “occurrence.” “Occurrence” is defined as “an accident,
including continuous or repeated exposure to substantially the same general harmful
conditions.” "

“IW]hen determining whether a bodily injury was ‘ caused by an occurrence
the question of whether there was an ‘ occurrence’ should be resolved by focusing on
the injury and its immediately atendant causative circumstances.””” The injury
occurred at the Six Flagstheme park when the Williams plaintiffs were intentiondly
assaulted and battered and then falsely imprisoned by Six Flags employees. The
incident involving the Williams plaintiffs cannot be described as resulting from

“repeated exposure to substantidly the samegeneral harmful conditions” because it

"®SeeD.I. 22, Ex. C (Policy at Section 1V(7)): “thisinsurance applies: a. [a]sif each Named
Insured were the only Named Insured; and b. [s]eparately to each insured against whom claimis
made or ‘suit’ isbrought.” (emphasis added).

®See Id. (Policy at Section V(12)).
""Salazar, 77 F.3d at 1296 (citations omitted).
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wasan isolated event. Thus, theincident can only becoveredif itwasan “accident,”
aterm which isnot defined in the Policy. In this absence of a definition, “accident”
must be given itsusual and customary meaning.” The Oklahoma Supreme Court has
interpreted “ accident” to mean: “an event from an unknown cause, or an unexpected
event from aknown cause|;] [aln unusual event and unexpected result, attending the
performance of ausual or necessary act.” " By their very nature, intentional tortsare
not “accidents.” And since the assault and battery of the Williams plaintiffs -- even
when considered in the light most favorable to Six Flags -- cannot fit into the
definition of “accident,” there wasno “occurrence’ under Section 1(b) of the Policy
and coverage is not triggered.®°
I X.

Based on theforegoing, the Court concludesthefollowing: (1) Sx Flagsisnot
entitled toindemnification for the $1.5 million punitive damagesaward; (2) Six Flags
isentitled to indemnification for the $750,000 in compensatory damages awarded to

Charles Smith, KatrinaSmith, Frances Smith and LindaWilliams; (3) Six Flagsisnot

®1d. at 1297 (“‘the words ‘accident’ and ‘accidental’ have never acquired any technical
meaning in law, and when used in an insurance contract, they areto be construed and considered
according to common speech and common usage of people generaly.’”)(quoting United States
Fidelity & Guar. Co. v. Briscoe, 239 P.2d 754, 756 (Okla. 1951)).

|d. (citing Briscoe, 239 P.2d at 757).

%Having concluded that there was no “occurrence,” it is not necessary to address TIG's
argument that there was no “ bodily injury” under the Palicy.
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entitled to indemnification for the $250,000 in compensatory damages awarded to
Shaniqua Smith.

Six Flags' motionfor summaryjudgmentisGRANTED in part and DENIED
in part. TIG s cross motion for partial summary judgment isGRANTED.

IT 1SSO ORDERED.

Judge Joseph R. Slights, 111

Original to Prothonotary.
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