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STRINE, Chief Justice:



The appellant, Kenneth L. Chambers, was arrestekboih26, 2013 after he
failed a field sobriety test and was determinebawe a blood alcohol level more than
twice the legal limit. Chambers was indicted fawishg under the influence of alcohol
(“DUI"). Because Chambers had two prior alcohd&ated driving offenses, one in 1989
and one in 2008, the State filed a notice thabiiley seek to have him sentenced as a
felon under 2Del. C.8§ 4177(d)(3) for third offense DUI.

Chambers filed a motion to preclude the felony ecosion. Chambers argues
that theex post fact@lause of the United States Constitutibars his two prior alcohol-
related driving offenses from counting as qualifyoffenses and prevents his
prosecution for felony third offense DUI in thissea Chambers’ argument is based on
the fact that before an amendment went into efiaciuly 1, 2012, 2Del. C.

8§ 4177B(e)(2)(b) provided that a third offense Dtdiuld be a felony only if the two

prior offenses occurred within five years of thedloffense. After the amendment took
effect, 8 4177B(e)(2)(b) provided that all priofesfses shall be considered for
sentencing, regardless of how long ago they ocdur€@hambers therefore argues that
the amendment cannot be constitutionally applidtiimobecause (i) more than five years
had passed after his first DUI in 1989 before tmeadment went into effect in 2012; and
(ii) he reads those prior offenses as forever blawader thex post factalause, from

being considered to enhance the sentence for gefaftense.

'U.S.ConsT. art. |, § 9.
% Opening Br. at 7-8; Appendix to Opening Br. at &-Ir. 15:4-9 (“We're not arguing that . . .
you can’t enhance penalties based on things thtdmed before the statute. That's not our
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After hearing argument on Chambers’ motion, theeSigp Court issued a bench
denying Chambers’ motion and ruling that Chambprssecution for felony third
offense DUI was constitutionally permissible. Bach this conclusion, the Superior
Court relied upon this Court’s decisionRoberts v. Stateand the Superior Court’s
decision inState v. Hughe$both of which dealt with similagx post fact@rguments.
This Court reviews claims of a violation of constibnal rightsde nova

Chambers is correct that before the amendmenéi/gB(e)(2)(b), the enhanced
DUI sentence only applied if the third offense aced within five years of the first
offense; and that after the amendment went intecefin July 1, 2012, there was no such
time limitation. But this change does not congtitan unconstitutional retrospective
criminalization of Chambers’ conduct. Because Cienrs was prosecuted for an offense
that he committed on April 13, 2013, after the JulR012 effective date of the
amendment about which he complains, his argumanthle State has extended a
previously expired statute of limitations in viotat of theex post fact@lause is without
merit.

Theex post facta@lause prohibits the retroactive application ¢tdwa that

“changes the punishment, and inflicts a greatergbunment, than the law annexed to the

argument. Our argument is that you can’t go baxkravive something that was once dead and
make it alive again.”).

% Roberts v. Stafel94 A.2d 156 (Del. 1985) (enhancing the punishrfmma second offense).

* State v. Hughe€.998 WL 733104 (Del. Super. Sept. 17, 1998) (tagra conviction for
reckless driving alcohol-related as a predicaterwf€ for sentencing enhancement).

®> Washington v. Stat&36, A.2d 485, 487 (Del. 2003).
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crime, when committed®” An ex post fact@pplication of a law is one that “imposes a
punishment for an act which was not punishabléeatime it was committed; or imposes
additional punishment to that then prescrib&dlhe critical question in evaluating ar
post factoclaim “is whether the law changes the legal consages of acts committed
before its effective daté’”

The United States Supreme Court has upheld theitdgimality of recidivist
statutes, explaining that “[a]n enhanced sentemg®sed on a persistent offender . . . ‘is
not to be viewed as [an] additional penalty for ¢laglier crimes’ but as a ‘stiffened
penalty for the latest crime, which is consider@fé¢ an aggravated offense because [it
is] a repetitive one.® Thus, statutes enhancing penalties for latems&e do not violate
theex post factelause, even where, as here, the predicate ofertsrirred before the
enactment of the statut@.

This Court has previously rejected post fact@hallenges to the applicability of
statutory amendments to enhanced sentencing poasisor DUI. InRoberts v. State
this Court held that the change to the DUI sententaw mandating 60-day
imprisonment for a second offense DUI was nogampost factdaw as it applied to that
defendant, because the enhanced punishment coulddied only after a second

offense, and, in that case, the second offenseplaale after the statute had been

® Calder v. Bul] 3 U.S. 386, 390 (1798)elman v. State784 A.2d 1058, 1075-76 (Del. 2001);
DiStefano v. Watsgib66 A.2d 1, 5 (Del. 1989).

" Weaver v. Graham50 U.S. 24, 28 (1981).

®1d. at 31.

® Monge v. California524 U.S. 721, 728 (1998) (quotiGgyger v. Burke334 U.S. 728, 732
(1948).

19See, e.gNichols v. United State§11 U.S. 738 (1994Park v. Raley506 U.S. 20 (1992);
Gryger v. Burke334 U.S. 728, 732 (1948).



amended! Similarly inFelix v. Statethis Court held the defendant was properly
sentenced for a fourth offense DUI even though sohtes predicate offenses occurred
before the 1995 enactment of the fourth offendeteseing provisiort? The 1995
amendment at issue kelix created a fourth offender sentence enhancemerthwlike
the amendment at issue here, omitted the five lyméation on consideration of prior
offenses for sentence enhancement.

RobertsandFelix control here. Like Chambers, Roberts and Felirmited the
predicate DUI offenseseforethe enactment of the enhanced sentencing progisibaut
which they complained and were punished for thetioas committedfter the
enactment of the enhanced sentencing provisiohsis, Tapplication of 2Del. C.88
4177(d)(3) and 4177B(e)(2)(b) to Chambers doewintrte theex post fact@lause™®

For the foregoing reasons, the judgment of the SBaip€ourt is hereby

AFFIRMED.

1 Roberts v. Stafel94 A.2d 156, 157 (Del. 1985).

12 Felix v. State905 A.2d 746 (Del. 2006).

13 This is consistent with the result reached in s#vather statesSee, e.gState v. Lamp206
P.3d 497 (Idaho Ct. App. 2009) (e& post factwiolation where amendment increased the five
year limitation to ten yearsgtate v. Stoerb96 N.W.2d 504 (lowa 1999) (rex post facto
violation where amendment increased the six yeditdtion to twelve yearsiCity of Norton v.
Hurt, 66 P.3d 870 (Kan. 2003) (mx post factwiolation where amendment increased the five
year limitation to all offenses committe@tate v. Hall 648 So.2d 1 (La. Ct. App. 2d Cir. 1994)
(noex post factwiolation where amendment increased the five figatation to ten years);
State v. Chapmar®85 A.2d 423 (Me. 1996) (nex post factwiolation where amendment
increased the six year limitation to ten yeaBgte v. Hanser605 N.W.2d 461 (Neb. 2000) (no
ex post factwiolation where amendment increased the eight ly@#ation to twelve years);
Com. v. McCoy895 A.2d 18, 34 (Pa. Super. Ct. 208€)d, 975 A.2d 586 (Pa. 2009) (rex

post factoviolation where amendment increased the sevenlipeigation to ten years).
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