IN THE SUPREME COURT OF THE STATE OF DELAWARE

COREY BOWERS, 8
8 No. 524, 2013
Defendant Below, 8
Appellant, 8 Court Below—Superior Court
8 of the State of Delaware,
V. 8 in and for New Castle County
8§
STATE OF DELAWARE, 8 Cr. ID 1204010456
8
Plaintiff Below, 8
Appellee. 8

Submitted: March 31, 2014
Decided: May 16, 2014

BeforeHOLLAND, JACOBS, andRIDGELY, Justices.
ORDER

This 16" day of May 2014, upon consideration of the app&8aSupreme
Court Rule 26(c) brief, his attorney's motion tahelraw, and the State's response
thereto, it appears to the Court that:

(1) Following a Superior Court jury retrial in JuR013, the defendant-
appellant, Corey Bowers, was convicted of Carjaghkmthe First Degree (a class
B felony), Robbery in the First Degree (a class dorly), two counts of
Aggravated Act of Intimidation (a class D felonyyyo counts of Terroristic
Threatening (a class A misdemeanor), and two cooikdisuse of Prisoner Mail
(a class A misdemeanor). After a presentence figpa®n, the Superior Court

sentenced Bowers to a total period of fifty yeard@vel V incarceration, to be



suspended after serving sixteen years in prisoddoreasing levels of supervision.
This is Bowers’ direct appeal.

(2) Bowers' counsel on appeal has filed a brief andotion to withdraw
pursuant to Rule 26(c). Bowers’ counsel assedf thased upon a complete and
careful examination of the record, there are naably appealable issues. By
letter, Bowers’ attorney informed him of the prowgiss of Rule 26(c) and provided
Bowers with a copy of the motion to withdraw and taccompanying brief.
Bowers also was informed of his right to supplemiastattorney's presentation.
Bowers has raised several issues for this Coustsideration. The State has
responded to Bowers’ arguments, as well as to tstipn taken by Bowers’
counsel, and has moved to affirm the Superior Cojutigment.

(3) The standard and scope of review applicablihéoconsideration of a
motion to withdraw and an accompanying brief un@ate 26(c) is twofold: (a)
this Court must be satisfied that defense counsal made a conscientious
examination of the record and the law for argualdems; and (b) this Court must
conduct its own review of the record to determirtesther the appeal is so totally
devoid of at least arguably appealable issues ithedn be decided without an

adversary presentation.

! Penson v. Ohio, 488 U.S. 75, 83 (1988)\cCoy v. Court of Appeals of Wisconsin, 486 U.S.
429, 442 (1988)Andersv. California, 386 U.S. 738, 744 (1967).



(4) The evidence in this case established thaAmm 14, 2012, the victim
noticed a man standing outside a drug store in Nastle, Delaware as she walked
into that store. After she left the store andigti her car, that same man got into
her front passenger seat. He pointed a gun aricedemanded her car keys. He
also grabbed her purse. The victim ran back inéodrug store and called police.
A witness in the drug store heard the victim scrnegnabout the robbery. The
witness got into his own vehicle and followed thesgect who was driving the
victim’'s car. The witness stayed on his cell pheovith the police and relayed
information about the suspect’s whereabouts. Palificers took over pursuit of
the suspect.

(5) After momentarily losing sight of the suspedfficers found the
victim’s vehicle crashed at the southwest corne235fand Washington Streets in
the City of Wilmington. The victim’s purse was iths the car along with a freshly
painted black, toy gun containing smudges on tigger and butt. Officers
observed a man running away from the vehicle. & thhase ensued, and Bowers
was caught and arrested. Bowers had black smuwdgbks hand. Police returned
to the drug store with Bowers, where the victimifnosly identified Bowers as her
assailant.

(6) The trial testimony also established that, amuhry 2013 and March

2013 (shortly after Bowers’ first trial ended wihhung jury), the victim received



two letters with a return address from the Howard Young Correctional
Institution. The victim opened the first letterhih contained a threat to her and
her family’s safety if she appeared in court tditgsgainst Bowers. The victim
took the second letter, unopened, to the policelADecovered from the flaps of
both envelopes matched Bowers’ DNA sample.

(7) Bowers testified in his own defense at triaHe claimed that, on
April 14, 2012, he had been in the neighborhoo@3fand Washington Streets to
visit a family member who lived nearby. He hadrbgeéying a dice game with
other men when he saw a recklessly driven car approBowers testified that he
was running away from the car to avoid being hiitbyBowers also testified that
he had nothing to do with the threatening letteesled to the victim before his
retrial. The jury convicted him on all charges.

(8) In response to his counsel’s Rule 26(c) bisefywers raises five issues
for the Court’s consideration on appeal. First,ct@ms that the DNA “process
was highly questionable.” Second, he argues tlatState should not have been
allowed to retry his case after the first jury wasg, and, at the very least, the
second trial should have been presented by a eiffgarosecutor before a different
judge. Third, he asserts that he should be reseste Fourth, Bowers contends
that, contrary to police testimony at trial, suhagice video shows that there were

other people besides Bowers near the victim’s ftar & crashed. Finally, Bowers



claims that it was not possible for him to havetdée threatening letters to the
victim. We find no merit to any of Bowers’ claims.

(9) At trial, the State presented the testimonyaodforensic analyst who
tested DNA retrieved from the envelopes contairtimg two threatening letters
sent to the victim. The analyst compared that Didgainst Bowers’ DNA sample.
The expert testified to a reasonable degree ohsfieecertainty that Bowers was
the source of the DNA samples obtained from bothelpes. In light of that
testimony, we find no support for Bowers’ conclys@aillegation that the DNA
evidence was questionable.

(10) Bowers next argues that the State should e been allowed to retry
him after his first trial in January 2013 endedaihung jury. There is no merit to
this claim. Double jeopardy protections apply teyent a retrial when a first trial
ends in acquittal butot when a first trial ends in a hung juryThe jury’s failure
to reach a unanimous verdict in Bowers’ first twahs not the equivalent of an
acquitta® The State, therefore, was entitled to retry Bewemder the
circumstances of this case. Moreover, Bowers’ rissethat his retrial should

have been presented by a different prosecutor defalifferent judge is too vague

2 Richardson v. United Sates, 468 U.S. 317, 325 (1984).

3 Sedid.



and conclusory to be capable of reviewle sets forth no reasons for his assertion,
nor does he cite to any supporting facts or lawccaokdingly, we deem this
conclusory assertion to be waived.

(11) Similarly, Bowers offers no grounds to supgost claim that he should
be resentenced. The jury convicted Bowers of tlaescB felonies, two class D
felonies, and four class A misdemeanors. By lde, Superior Court could have
sentenced Bowers to a total period of seventy yasarsevel V incarceratioh.
Instead, the Superior Court sentenced Bowers tatad period of fifty years at
Level V incarceration to be suspended after sixtgsars in prison for decreasing
levels of supervision. The sentence imposed bySiy@erior Court is legal on its
face. Given the absence of any facts or argunoesiipport Bowers’ claim that he
should be resentenced, we find his claim too vague reviewed.

(12) Bowers’ next claim challenges the credibilifythe two officers who
testified at trial that Bowers was the only perseen in the area running away
from the victim’s abandoned car. Bowers contendst tsurveillance video

admitted at trial contradicts that testimony andvehthat other pedestrians were in

% See In re Estate of Hall, 2005 WL 2473791 (Del. Aug. 26, 2005) (noting thvalile this Court
allows pro se litigants leeway in meeting briefreguirements, the litigant must at least assert an
argument that is capable of review).

>Inre Demby, 2008 WL 534273, at *3 (Del. Feb. 28, 2008) (hotdthat conclusory assertions
of constitutional violations will be considered wad on appeal).

® See 11Ddl. C. §8 4205(b)(2), 4205(b)(4), 4206(a) (2007).



the area one block from the crash site. It wagihges responsibility, however, to
weigh this evidence, to determine the witnessesdibility, and to resolve any
conflicts in the evidenck.Under the circumstances, the jury made an aptepr
credibility determination. We find no error.

(13) Bowers’ final argument is that there was ng wWeat he could have sent
threatening letters to the victim because he didknow her address and had no
means to obtain her address while he was in prisba. the extent Bowers is
challenging the sufficiency of the evidence to aonkiim of misusing prison mail
and threatening the victim, our standard of reviswhether any rational trier of
fact, viewing the evidence in the light most fav@eato the State, could find the
defendant guilty beyond a reasonable ddublotwithstanding Bowers’ arguments
to the contrary, the DNA evidence was more thafigeant to prove beyond a
reasonable doubt that Bowers sent the threateatteyd to the victim from prison.
Accordingly, we find no merit to this claim.

(14) This Court has reviewed the record carefullyd aconcludes that
Bowers’ appeal is wholly without merit and devoitlany arguably appealable

issue. We also are satisfied that Bowers’ counaslmade a conscientious effort

"Tyrev. Sate, 412 A.2d 326, 330 (Del. 1980).

8 Robertson v. State, 596 A.2d 1345, 1355 (Del. 1991).



to examine the record and the law and has propketigrmined that Bowers could
not raise a meritorious claim in this appeal.

NOW, THEREFORE, IT IS ORDERED that the State's omtio affirm is
GRANTED. The judgment of the Superior Court is ARMED. The motion to
withdraw is moot.

BY THE COURT:

/s/ Jack B. Jacobs
Justice




