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In enacting the statute of limitations applicabbecontracts, the General
Assembly has determined that justice requiresdb&abns sounding in contract be
brought, if at all, within three years of accrualhis determination necessarily
represents a balancing of the interests of justidech include seeing parties to
contracts made whole for their breach, as well rasgnting allegedly-breaching
parties from being unfairly made to address stiens for which proof becomes
progressively less trustworthy over time. The santerests have caused the
legislature to erect a barrier of two years aftériol certain tort claims—even
more reliant on circumstantial proof and falliblecollection—may not be
brought? In enacting these provisions, the legislature setsan outer limit.
Parties to contracts, however, may weigh the istereaddressed by statute
differently when it comes to the particular circaamces of their agreement.
Those parties, it is clear, are in a better pasitisan legislators to know what
result is called for by those circumstances pecudatheir relationship. For that
reason, and because this jurisdiction respectsrigig to contract in general,
Delaware recognizes the right of contracting parteeimpose a shorter period of
limitation than that provided for by statute. Whaarties do so, that determination
will be respected as a wholesome determinationhefihterests of the parties,

entirely in keeping with the purposes of the sttt promote prompt resolution

'10Del. C.§ 8106
210Del. C.8 8107



of issues and eliminate stale claims. This padrccase involves such a choice by
the parties. Having contractually bound itselfadifteen-month period within
which certain actions must be brought, the coutdenant must be held to that
bargained-for choice. Where, however, the patti@ge chosen not to impose a
more stringent limitation period, the statute nattrol.

In December 2010, Plaintiff and Counterclaim Delfmt, ENI Holdings,
LLC (“ENI") sold Roberts & Shaefer Co. (“R&S”) to d&endant and
Counterclaimant, KBR Group Holdings, LLC (*KBR”) muant to a Stock
Purchase Agreement (“SPA”). The purchase pricR&% was partially based on
its working capital at closing. Unable to agree on that amount, the parties gough
arbitration, in accordance with the SPA, to deteemR&S’s working capital at
closing? The parties also sued one another in this Caursettle additional
disputes arising from KBR’s acquisition of R&S. i§HMemorandum Opinion
explains my decision regarding ENI's Motion to DismmKBR’s First Amended
Verified Counterclaim (“Amended Counterclaim”). rHeasons | explain below,

ENI’'s Motion to Dismiss is granted in part and dhin part.

¥ Am. Countercl. 1 4.
* ENI Holdings, LLC v. KBR Grp. Holdings, LL.2013 WL 4877916, at *1 (Del. Ch. Sept. 13,
2013).
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l. Background

Prior to the December 2010 acquisition, ENI, a iyl limited liability
company, directly owned 100% of the stock of ENliditags, Inc. (“Holdings”),
the holding company for R&3. In 2007, ENI and R&S were acquired by
OCM/GFI Power Opportunities Fund Il (*OCM/GFI"), jaint venture between
Oaktree Capital Management, L.P. (“Oaktree”) and GRergy Ventures, LLC
(“GFI Energy”), both private equity firms.As a result of this acquisition, Oaktree
and GFI Energy indirectly owned R&S through ENI,ileGFI Energy managed
OCM/GFI’s portfolio”

In mid-2010, KBR, an engineering, procurement, amalstruction company
organized under Delaware |&began discussions with GFI Energy and ENI about
acquiring R&S, a contractor that installs matehahdling systems for industries
like mining and powet. On October 1, 2010, KBR presented an indicatiffer o
for R&S, and on October 27, 2010, the parties signdetter of intent’ Nearly

two months later, on December 21, 2010, KBR purethas00% of Holdings

5> Am. Countercl{{ 2, 13, 15.
®|d. aty 15.

"Id.

81d. at 17 12, 17.

Id. at 7 14, 17.

101d. at 11 28, 31.



pursuant to the SPA. The purchase price for R&S was $280 million, this

amount was subject to certain working capital antémnification adjustments.
Under the terms of the SPA, two escrow accounts vestablished, each

with funds from the $280 million purchase pricen dne escrow account, the

parties set aside an amount to account for anystadgnt to R&S working

capital’® The parties placed $25 million into a second @scifund (the

“Indemnity Escrow Fund”) to satisfy any indemnifiican claims brought pursuant
to the SPA? Section 6.13 governs the release of this escroauat, stating:

On the Termination Date [of March 23, 2012], [KB&tiall, and [ENI]
shall be entitled to, instruct the Escrow Agentdtease to [ENI] an
amount equal to the positive difference between tx@ then
remaining balance of the Indemnity Escrow Accoumtjuding any
earnings thereon, minus (y) the amount of Damagew/iich [KBR]
has timely made a claim for indemnification purduanSection 6.03
and which claim has not then been finally determhiime accordance
with this Article VI. . . *°

Section 6.03 provides that:

Subject to the limitations set forth in this ArgcNMI, [ENI] shall

indemnify and hold harmless [KBR] and [KBR’s] Affiktes, officers,
directors and representatives . . . against amdspect of any and all
claims, costs, expenses, losses and damages (“[2aag the extent
resulting from (i) any inaccuracy in any represeataor the breach
of any warranty made by [ENI] in this Agreementrorany certificate

id. at 7 2.

21d. at 19 1-2, 4.

13See idat 1 4, 7see also ENI Holdings, LL2013 WL 4877916, at *1.
14 Am. Counterclf 1.

15 Stock Purchase Agmt. § 6.13.



required to be delivered pursuant hereto, (ii) bheach by [ENI] of
any covenant or agreement to be performed by é@ureter . . .*°

The SPA’s indemnification provisions constitute tisele and exclusive remedy”
for all claims relating to KBR’s acquisition of R&®ith two narrow exceptions.
First, fraud claims are excepted from this prownisiand second, the parties may
seek equitable relief if remedies at law are inadég to “enforce or prevent any
violations by” the partie¥’

The parties also agreed to a survival provisiorArticle VI of the SPA.
Specifically, the SPA provides for three categorésseller representations and
warranties, each surviving the closing and ternmigabn a specified date. First,
representations and warranties deemed fundamémtkiding tax matters and the
organization and capitalization of R&S and its sdiasies (the “Fundamental
Representations”), terminate seven years from kb&ng or thirty days after the
applicable statute of limitations expires, whichewaccurs first® Second,
representations and warranties pertaining to enmental matters terminate three
years after the closirfd. Third, all other representations and warranties {Non-

Fundamental Representations”) terminate on a spdctermination date; both

%1d. at § 6.03.

71d. at § 6.06.

®|d. at 8§ 6.06, 7.02.
91d. at § 6.01(a)(i).
21d. at § 6.01(a)(ii).



parties agree that this Termination Date was Ma&8h 20122* Additionally,
covenants and agreements of the parties to berpexfbpost-closing “survive in
accordance with their respective terrfs.”

Further, the parties agreed that there would b2.% ®illion deductible and
$25 million cap for indemnification claims agairi&NI except for the “Excluded
Matters,” which include claims arising from the Eamental Representations,
covenants, and fraud.

The SPA outlines a dispute resolution procedure foter-party
indemnification claims in Section 6.08. Pursuanthis section:

In the event that an Indemnified Party determired it has a claim
for Damages against an Indemnifying Party . . .Itdeemnified Party
shall promptly, but in any event within five (5) 8lness Days of
becoming aware of any facts or circumstances tloatdvreasonably
be expected to give rise to a claim for indemntfa@ahereunder, give
written notice thereof to the Indemnifying Partpesifying, to the
extent then known by the Indemnified Party, the amboof such
claim, the nature and basis of the alleged breaghggrise to such
claim and all relevant facts and circumstancestingjathereto;
provided, howeverthat the failure to provide such notice shall not
relieve the Indemnifying Party of any obligationnitay have under
this Argiélcle VI except to the extent that it hasshegrejudiced by such
failure.

After notice has been provided, the Indemnified tfPamust provide the

Indemnifying Party with “full access to its booksdarecords,” including those of

?L1d. at § 6.01(a); KBR Opp’n Br. at 5.
22 Stock Purchase Agmt. § 6.01(c).

2 |d. at § 6.04(a)-(b).

241d. at § 6.08 (emphasis in original).



R&S and its subsidiaries if ENI is the IndemnifyiRarty, in order to “allow[] the
Indemnifying Party a reasonable opportunity to fyerany such claim for
Damages® Also, within forty-five days of receiving noticéhe Indemnifying
Party may dispute its liabilit§® If the Indemnifying Party does not dispute
liability, then “such notice shall be conclusivalgemed to be a liability of the
Indemnifying Party.?” If, on the other hand, the Indemnifying Party elyn
disputes liability, the parties must engage in gdaidh negotiations aimed at
resolution of the disputé. SPA Section 6.08 then provides that “[p]Jromptly
following the final determination of the amount @famages to which the
Indemnified Party is entitled (whether determinedaccordance with this Section
6.08 or by a court of competent jurisdiction), theemnifying Party shall pay such
Damages to the Indemnified Party by wire transferestified check made payable
to the order of the Indemnified Part¥.”"KBR provided ENI with notice of claims
(now the subject of Counterclaims A, C, D and’yior to the March 23, 2012

Termination Daté" KBR provided notice to ENI of additional claimsdluding

*°|d,

4.

T1d,

8 1d.

?%d,

30 This Memorandum Opinion will follow the partiegiéfing convention of reference to each
individual counterclaim by reference to the lettéth which it is associated in the Amended
Counterclaim.SeeAm. Countercl. § 117.

31|d. at 1 97; KBR Opp’n Br. at 7-8.



those now the subject of Counterclaim G) after thage®* ENI did not receive
notice of Counterclaims B, F, H, |, or J prior t8K’s filing its counterclaims.

On December 3, 2012, ENI filed a Verified Complaatieging that KBR
breached several provisions of the SPA, as wethagmplied covenant of good
faith and fair dealing® KBR responded with a Verified Counterclaim, ameshd
on May 17, 2013, alleging th&NI had engaged in fraudulent misconduct and
breached the SPA by, inter alia, manipulating R&8iancial condition to inflate
the purchase price; continuing to provide or prenpayments to employees from
an ENI long-term incentive plan after the closiagd leaving certain Indonesian
tax matters unresolved before closfigkBR seeks to rescind the transaction and
recover the purchase price, or alternatively, tooup the $25 million in the
Indemnity Escrow Fund, as well as damages for EM#sd and attorney feés.
ENI moved to dismiss KBR’s Amended Counterclaimdme 17, 201¥ On
June 19, 2013, KBR filed a Motion for Preliminanjunction to enjoin arbitration
pending the outcome of this matter. Oral argunienboth motions was held on

August 5, 2013. In a September 13 Letter Opinlotkenied KBR’s Motion for

32 Am. Countercl. 1 97; KBR Opp'n Br. at 7-8.

3 Compl. 11 72-84.

34 Am. Countercl. 1 1-10.

®1d. atqq 1, 11.

3% ENI moved to dismiss KBR’s Verified Counterclaimm ®arch 18, 2013. ENI moved to
dismiss KBR’s First Amended Counterclaim on Jung2Da 3.
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Preliminary Injunctior’’ For the reasons below, ENI's Motion to Dismiss is
granted in part and denied in part.

I[I. Standard

Under Court of Chancery Rule 12(b)(6), a motiomigmiss will be granted
if there are no reasonably conceivable circumstntat would entitle the
counterclaimant to recovét. Consequently, a counterclaim will only be disraiss
if it clearly lacks merit as a matter of law or 4t In considering the motion
before me, | must “draw all reasonable inferences favor of the
[counterclaimant], and accept all well pled factaliegations as trué® While
“[vlagueness or lack of detail, standing aloneénwufficient to dismiss a clain{’”
this Court “is not required to accept every strdimgerpretation of the allegations
proposed” or “conclusory allegations without spiecifsupporting factual
allegations.*

Consistent with this standard, | consider thosdsfaaleged in KBR's

Amended Counterclaim, as well as the Stock Purchsgeement, which is

37 ENI Holdings, LLC v. KBR Grp. Holdings, LL.2013 WL 4877916 (Del. Ch. Sept. 13, 2013).
3% Cent. Mortgage Co. v. Morgan Stanley Mortgage Gagitoldings, LLG 27 A.3d 531, 536
(Del. 2011).

% Sterling Network Exch., LLC v. Digital Phoenix VBaoren, LLG 2008 WL 2582920, at *4
(Del. Super. Mar. 28, 2008).

“0 paul v. Delaware Coastal Anesthesia, LLZD12 WL 1934469, at *1 (Del. Ch. May 29,
2012).

“1 Sterling 2008 WL 2582920, at *4.

“2|n re Gen. Motors (Hughes) S’holder Liti@97 A.2d 162, 168 (Del. 2006) (internal quotation
marks omitted).
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incorporated by reference thereiit this stage of the proceedings, | decline ENI’'s
invitation to take judicial notice of KBR’s SECifigs™®
[11.  Analysis

KBR has based its counterclaims on the indemniGoaprovisions of the
SPA and fraud. Specifically, KBR alleges the faling: that ENI breached SPA
Section 3.07 by knowingly underestimating costgonnection with the contract
for the Melawan Crushing Plant & Western Overlammh@yor (“KPC1”) project,
and by unjustifiably releasing millions of dollarscost and contingency to margin
in October 2010, which inflated R&S’s working capjt and ultimately, its
purchase price(Counterclaim A); breached Sections 3.06 and 3.07 by
understating cost and contingency on the OLC an@TBuplication (“KPC2")
and KPCL1 project¢Counterclaim B) and by making improper cost adjustments
on the KPC2 projectCounterclaim C); breached Sections 3.11(a), 3.11(e), and
5.14(a) by mishandling certain Indonesian tax isg@@unterclaim D); breached
Sections 3.17(n), 3.26, 5.04, and 5.09(b) becads® étnployees had a continuing

interest in ENI's Long Term Incentive Plan (“LTIP'that was not disclosed

*3 Because KBR does not refer to its SEC filingstsnGounterclaim, and because KBR alleges
that “the facts for which ENI cites [these filingsje highly subject to dispute,” KBR Opp’n Br.
at 11, consideration of KBR’s SEC filings is impesghere. See In re Gen. Motors (Hughes)
S’holder Litig, 897 A.2d at 168-69 (“When the trial court consgdenatters outside of the
complaint, a motion to dismiss is usually conveiitgd a motion for summary judgment and the
parties are permitted to expand the record.Nevertheless, in some instances and for alyef
limited purposes, it may be proper for a trial adordecide a motion to dismiss by considering
documents referred to in a complaint. The trialrtoway also take judicial notice of matters that
are not subject to reasonable dispute.”).

11



(Counterclaim E); breached Sections 3.04(b) and 3.26 because shPuibsidiary
had certain preemptive rights that were not digdd¢€ounterclaim F); breached
Sections 3.01, 3.08, and 3.26 because R&S Canadkeedaa certificate of
authorization to practice professional engineerif@ounterclam G); and
breached Section 3.13(b) in connection with a rslade (Counterclaim H) and
alleged design deficiencfCounterclaim 1) relating to R&S Canada’s Elkview
project, as well as in connection with mechaniedlufes on the KPC1 and KPC2
projects(Counterclaim J). Additionally, KBR alleges that ENI committed Gich
in connection with the misrepresentations allege@aounterclaims A, B, C, and E.
The counterclaims and the contractual provisionsvbith they are dependant are
represented graphically in Figure I. Below, | disg, and reject, alleged
procedural defects in connection with the Amendedr@erclaim. | then address
each of KBR’s specific counterclaims in turn.

A. Alleged Procedural Deficiencies

Preliminarily, ENI contends that “Section 6.08 macvarious conditions
precedent regarding notice, information sharingl good faith negotiation on a

party seeking indemnification under the SPA,” whikBBR has failed to satisfy.

“ENI Reply Br. at 31.
12



First, ENI asserts that KBR did not provide su#fiti “pre-litigation notice”
for some of its claims, as called for in Sectiod86of the SPA® Specifically, the
notice that KBR provided in March 2012 did not oldreaches of Sections 3.01,
3.04, 3.08, 3.13, 5.04, or 5.14, or reference Gagtaims B, F, G, H, | or J; thus,
according to ENI, these counterclaims are bafte@ection 6.08, which sets out
the inter-party dispute resolution procedure, piesi that a party seeking
indemnification “promptly . . . give written notitéo the other party’ Notably,
“failure to provide such notice shall not relieygtindemnifying Party of any
obligation it may have” under the indemnificatiomyisions of the SPA “except to
the extent that it has been prejudiced by suchr&i”® ENI does not contend that
it was prejudiced by KBR’s failure to provide na&f® Furthermore, because the
notice provision in Section 6.08 corresponds to‘thier-party” dispute procedure,
it is not clear from the language of the contrduzit tnotice was a pre-litigation
requirement. Thus, | do not find that KBR'’s faduto give notice of each of its

counterclaims before bringing this lawsuit providesasis to dismiss.

“SENI Op. Br. at 3, 54.
*1d. at 53.
Z Stock Purchase Agmt. § 6.08.

Id.
49 ENI merely describes, generally, the purpose tiagice, access, and negotiation provisions
serve; specifically, that “they seek to avoid thbsantial time and expense associated with
litigating inter-party claims for indemnificationybchanneling the parties’ conduct towards a
negotiated solution.” ENI Op. Br. at 52. Howevé&iNl does not allege any facts that
demonstrate it was prejudiced by KBR'’s lack of oeti

13



Second, ENI argues that Counterclaims A througiallsl be dismissed
because KBR failed to negotiate in good faith incedance with Section 6.08.
ENI notes that, although KBR “allege[s] that it nweth ENI and ‘attempted in

good faith to resolve the dispute, as contemplbtethe SPA,” this meeting took
place on April 8, 2013, whereas KBR filed its camtaims on January 25, 2013
and ENI filed its first motion to dismiss on MartB, 2013' KBR claims, on the
other hand, that once ENI filed suit, KBR was noder required to comply with
the procedures delineated in Section 6208 .find that KBR’s supposed failure to
comply with the dispute resolution procedures isirsufficient basis to grant
ENI's Motion to Dismiss in light of the fact thatBR alleges that the parties
communicated in good faith prior to KBR filing it®unterclaims in this Coutt;
the SPA does not explicitly require that the partieeet in person in order to
satisfy the requirement that they negotiate in gfaoth; and ENI itself filed the
initial Complaint in this matter, on December 3,120 an act that invoked the
jurisdiction of this Court and limited the opporttynfor extra-judicial negotiations
between the parties.

| note that ENI's only basis to dismiss Counteroldd rests on allegations

of KBR’s failure to provide “pre-litigation noticedind negotiate in good faith with

*%|d. at 52-53.

°1|d. at 52 (quoting Am. Countercl. T 98).

2 KBR Opp'n Br. at 48.

3 SeeAm. Countercl. 100 (noting that “the parties exufped many letters between the time
KBR served its initial claim notice until the tinkeNI initiated this litigation”).
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respect to Counterclaim D, before filing its couwal@ms in this Court. Because |
have found that both of these contentions are ficgerit bases upon which to
dismiss KBR’s counterclaims, ENI's Motion to Dismi€ounterclaim D is denied.

| turn now to the breach of representation claihentselves, and whether
they were timely filed. As described above, the Sidvides for the post-closing
survival of three categories of seller represeoatiand warranties, each category
with its own termination date. The Fundamental ie@sentations terminate the
earlier of seven years from the closing or thiraysl after the applicable statute of
limitations expires; representations and warranpestaining to environmental
matters—not pertinent here—terminate three yedes #ie closing; and the Non-
Fundamental Representations terminated on March2R32>* In addition,
covenants to be performed after the closing “s@viv accordance with their
respective terms>’ Only claims arising from the Non-Fundamental
Representations are arguably untimely; | addressethlirectly below.

B. The Non-Fundamental Representations

Under the terms of the SPA, the Non-Fundamentaldésemtations survive
until March 23, 2012. None of KBR’s counts to sk allegedly false Non-

Fundamental Representations was filed before thtat d

>4 Stock Purchase Agmt. § 6.01(a).
*°|d. at § 6.01(c).
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1. The Survival Clause

The parties dispute the effect of the SPA’s sullvpravision on the Non-
Fundamental Representations. ENI asserts thatemlsims based on the Non-
Fundamental Representations are time-barred bedaB&e did not file these
causes of action before the March 23, 2012 TerioinaDate>® KBR counters
that this Court cannot conclude that the languageSBA Section 6.01
unambiguously and clearly evinces the contractuplivalent of a statute of
limitations; therefore, ENI's motion as to theseigterclaims should be denigd.
Additionally, KBR counters that the Survival Clauszjuires only notice, rather
than a court filing, during the survival periodu# its notice to ENI before the
termination date was sufficient to preserve thesmterclaims?®

Faced with a question of contract interpretationaomotion to dismiss, |
must determine whether the contractual languaggsaé is unambiguods. If so,

| must give full effect to its meanirf§. If, however, the contractual language is

*ENI Op. Br. at 13-18.

>’ KBR Opp’n Br. at 13-24.

*%1d. at 2, 18-23.

*9 Meso Scale Diagnostics, LLC v. Roche DiagnostitB8, 2011 WL 1348438, at *8 (Del.
Ch. Apr. 8, 2011) (“If the contractual languagessue is ‘clear and unambiguous,’ the ordinary
meaning of the language generally will establighpghrties’ intent.”).

0 See, e.g.GRT, Inc. v. Marathon GTF Tech., Lt@011 WL 2682898, at *6 (Del. Ch. July 11,
2011) (noting that settled principles of Delawaagv |“require that unambiguous contractual
language be given its ‘ordinary and usual meanindiilied Capital Corp. v. GC-Sun Holdings,
L.P.,, 910 A.2d 1020, 1030 (Del. Ch. 2006) (“Absent saam&biguity, Delaware courts will not
distort or twist contract language under the gwseonstruing it. When the language of a
contract is clear and unequivocal, a party willboeind by its plain meaning because creating an

16



“reasonably or fairly susceptible of different iqieetations,** | must resolve this
ambiguity in favor of KBR as the nonmoving patfyHaving reviewed Chancellor
Strine’s decision IGRT, Inc. v. Marathon GFT Technology, L.tthon which ENI
principally relies, and the survival provision dfet SPA in conjunction with the
SPA as a whol& | find that the parties unambiguously created atrectual
period of limitation for breaches of Non-FundamérfRepresentations, which
period expired on March 23, 2012, before KBR brdugbse claims.

a. Contracting parties can limit the applicable liiions
period.

In Delaware, parties may contractually agree toeaod of limitations
shorter than that provided for by statute, so l@sgthis shortened period is
reasonablé! In fact,

Delaware law does not have any bias against cdan@aclauses that
shorten statutes of limitations because they do viotate the

ambiguity where none exists could, in effect, aea@w contract rights, liabilities and duties to
which the parties had not assented.”) (footnotetteat).

%1 Kahn v. Portnoy 2008 WL 5197164, at *3 (Del. Ch. Dec. 11, 2008)dting VLIW Tech.,
LLC v. Hewlett-Packard Cp840 A.2d 606, 615 (Del. 2003)).

%21d. Therefore, ENI is entitled to dismissal if “the énpretation of the contract on which their
theory of the case rests is thely reasonable construction as a matter of lald.” (emphasis in
original) (internal quotation marks omitted).

®3 See E.I. du Pont de Nemours & Co., Inc. v. Shdlldpi, 498 A.2d 1108, 1113 (Del. 1985)
(“In upholding the intentions of the parties, a tomust construe the agreement as a whole,
giving effect to all provisions therein. Moreovéne meaning which arises from a particular
portion of an agreement cannot control the meaafrige entire agreement where such inference
runs counter to the agreement’s overall schemdaor) (internal citations omitted).

®* GRT, Inc, 2011 WL 2682898, at *&ee also Smith v. Matti2010 WL 412030 (Del. Ch. Feb.
1, 2010) ("It is well-established in Delaware that,the absence of [an] express statutory
provision to the contrary, a statute of limitatiath®es not proscribe the imposition of a shorter
limitations period by contract.”) (internal quotati marks omitted).

17



legislatively established statute of limitationderte are sound

business reasons for such clauses, and our caseakwong upheld

such clauses as a proper exercise of the freedaonsfact®
As the Court explained in detail BRT, one convention for creating a shorter
limitations period is by drafting a survival clausehich states that representations
and warranties survive only through a specifiece ffatNotably, under Delaware
law, which respects the freedom of contract, “thenmeo special rule requiring that
in order to contractually shorten the statute ohititions,” parties utilize
particular, or “particularly ‘clear and explicittanguage®” Instead, our courts
have interpreted language to provide “contractuavigions that limit the survival
of representations and warranties as evidencingtant to shorten the period of
time in which a claim for breach of those represgohs and warranties may be
brought, i.e., the statute of limitation®.”Nevertheless, “the reality that parties to a
contract may shorten the statute of limitationssdeet mean that they did, or did
so unambiguously®® | find here, however, that the parties unambiglypagreed

for a shorter limitations period to govern the Neumdamental Representations in

the SPA.

22 GRT, 2011 WL 2682898, at *3.
Id.

571d. at *12.

%8 4.

1d. at *6.

18



b. ENI and KBR contractually shortened the limitations
period applicable to the Non-Fundamental Repredenia.

Section 6.01 of the SPA states that:

(a) Except as set forth below, all of the represtgons and warranties

of Seller contained in this Agreement shall suriive Closing until,

and shall terminate on, the Termination Dateyvided howevey that:
(i) the representations and warranties of Selldr fegh in
Section 3.01 (Organization of the R&S Parties),ti®ac3.02
(Authorization of Transaction; Binding Effect), $iean 3.04
(Capitalization; Subsidiaries) and Section 3.11x(Tatters)
(collectively, the “Fundamental Representationsialssurvive
the execution and delivery of this Agreement anc th
consummation of the transactions contemplated geseiul
shall continue in full force and effect until, asdall terminate
on, the date (the “Fundamental Representation Ebqir
Date”) that is the earlier to occur of (x) the d#tat is thirty
(30) days after the expiration of the applicablatige of
limitations (without giving effect to any extens®thereof) and
(y) the date that is seven (7) years after theioBate; and
(i) the representations and warranties of Sellr ferth in
Section 3.18 (Environmental Matters) shall survitiee
execution and delivery of this Agreement and the
consummation of the transactions contemplated geseiul
shall continue in full force and effect until, asdall terminate
on, the date that is three (3) years after theiijoSate.

(c) All covenants and agreements of Seller and Begpatained in
this Agreement that are to be performed in wholengrart after the
Closing Date shall survive in accordance with thespective term€.

Under the SPA, the Termination Date was March P3222

9 Stock Purchase Agmt. § 6.01.
19



Interpreting similar language, this Court held @GRT that using such a
survival clause evinced the parties’ clear inteat dffectuate a contractual
limitations period, explaining that:

[A] survival clause . . . that expressly statest thi@e covered

representations and warranties will survive foriscieete period of

time, but will thereafter ‘terminate,” makes plathe contracting

parties’ intent that the non-representing and wudimg party will

have a period of time, i.e., the survival perical fite a claim for a

breach of the surviving representations and wassntbut will

thereafter, when the surviving representations amdrranties
terminate, be precluded from filing such a cldim.

In that case, the Court determined that a surwilalise providing that certain
representations, as well as their remedies, warldihate after a one-year period
evidenced the parties’ unambiguous intent to createontractual limitations
period’? The effect of the survival clause, this Courtrfduwas to preclude any
cause of action involving those representations Wes filed after the one-year
survival period’

Although KBR attempts to distinguish the SPA frdme tontract at issue in
GRYT, its arguments are unpersuasive. First, KBR qiteno differentiate the SPA
here from the Purchase AgreemeniGRT based on the fact that the contractual
language there provided that not only the represems, but also their

corresponding remedies, expired on the terminad@te. The language here, by

T GRT, 2011 WL 2682898, at *15.
21d. at *2-3.
31d. at *3.
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contrast, is silent as to the termination of theedy. As a result, argues KBR, the
survival clause here does not serve to set a pdinatng actions. | find this
contention unpersuasive, because, although the ltameous expiration of
representations and their remedies bolstered thet€dinding in GRT, it did not
provide the basis for the holding, which was thatperiod of survival of
representations and warranties, followed by a datermination, limited actions
to the survival period onl{/!

Next, KBR contends that the Court’s holding @RT is inapplicable here
because the intra-party dispute resolution scheare Is inconsistent with the
survival clause serving as a limitation period. eéplained below, however, my
finding that the parties created a contractualgokeaf limitations is consistent with

the dispute resolution procedure contained in 8e&i08 of the SPA.

4 For instance, the following passage frG®RTdemonstrates that the simultaneous expiration
of certain remedies was not central to the Cofiriging but only provided further support for it.
On its face, the Survival Clause is drafted inadoility-limiting fashion. It plainly
states that the Design Representations in 8§ 4ipWj(l “terminate” one year
after the Purchase Agreement’s closinghat the parties intended to shorten the
time period during which GRT could sue Marathon &breach of the Design
Representations ialso made clear by their decision to expressly “ternm@h&
7.4’s remedy for a breach of the Design Representat-the ‘sole and exclusive’
remedy—simultaneously with the expiration of thesiga Representations. This
makes plain that the expiration of the Design Regméations was intended to
foreclose claims filed after the Survival Period.
Id. at *10 (emphasis added) (footnotes omitted). Addally, Chancellor Strine noted that
“[tlhe Survival Clause at issue in this case goestep further. . . . The parties’ decision to
terminate the Design Representatiamsl the sole remedy for their breadlpm an objective
point of view, is further evidence of an intentgize GRT the one-year Survival Period to either
file a claim for breach of the Design Representetjoor accept the Demonstration Facility as
designed, and move onld. at *16 (emphasis in original) (footnote omitted).
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Finally, KBR asserts that the business conteXGRIT played a significant
role in Chancellor Strine’s decision-making, andtthuch a context is absent here.
There are many reasons why parties, operatinguariaty of business contexts,
may contract for an abbreviated limitations perfivdnd the parties negotiated and
provided for such a period here; therefore, | #BR’s distinction unpersuasivé.
| find that the scholarly and thoughtful reasoniofy GRT is applicable here,
consistent with established principles of Delawdsav, particularly the
significance of the parties’ agreement that theraggntations and warranties

“terminate” on a date certain in the context obateactual survival provisioff.

> See, e.gid. at *12 n.59 (“[T]he shortening of statutes of liatibns by contract is viewed by
Delaware courts as an acceptable and easily unddrsbntractual choice because it does not
contradict any statutory requirement, and is caestswith the premise of statutory limitations
periods, namely, to encourage parties to bringr@dawnith promptness, and to guard against the
injustices that can result when parties changetipashbefore an adversary brings suit or where
causes of action become stale, evidence is losmeamories are dimmed by the passage of
time.”).

® Though the Court did consider the business cornite®RT, it was not central to the holding.
See idat *16 (“The fact that the parties explicitly chose to édkie Design Representations live
for only one year may only be plausibly read asay o balance the commercial exigency of
addressing design deficiencies promptly against €Rdack of pre-closing due diligence by
giving GRT a limited one-year period to conductgdihce and sue.”).

" See id.at *15 (“[A] survival clause . . . that expressiiates that the covered representations
and warranties will survive for a discrete periddime, but will thereafter ‘terminate,” makes
plain the contracting parties’ intent that the mepresenting and warranting party will have a
period of time, i.e., the survival period, to fie claim for a breach of the surviving
representations and warranties, but will thereaftgnen the surviving representations and
warranties terminate, be precluded from filing sadaiaim.”).
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c. Notice was not sufficient to preserve causes abadtased
on the Non-Fundamental Representations in a court o
competent jurisdiction.

The parties disagree as to whether providing notiather than filing a
lawsuit, is sufficient to preserve a claim prior ttee Termination Date. KBR
contends that Section 6.01 is ambiguous when meadnjunction with the inter-
party dispute resolution procedures in Section ,6a@8wvell as Section 6.13, which
governs the release of the indemnification esciavd$. Specifically, KBR asserts
that Section 6.08 “makes clear that a ‘claim’ fodemnification is made when the
Indemnified Party (here, KBR) provides notice te tindemnifying Party (here,
ENI).””® KBR emphasizes that the parties can resolve tisparising out of the
SPA either extra-judicially “in accordance with 8eo 6.08” or in a “court of
competent jurisdiction” Accordingly, KBR contends that “nothing in Seatio
6.08 requires KBR to file suit in order to makeckaim’ against ENI.*

Furthermore, KBR asserts that “so long as [itJiaéd the claim process in
accordance with Section 6.08 by giving notice td B&fore the Termination Date,

ENI would not be entitled to the release of theelmdity Escrow Account until

KBR'’s claims were finally determined,” either thghuinter-party negotiations or a

8 KBR Opp'n Br. at 18.
1d. at 19.
8014,
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competent couft: This reading of the contract, according to KBRiniconsistent
with interpreting Section 6.01 as containing anrabiated limitations period for
certain representations and warranties.

| do not find that KBR offers a reasonable intetatien of the SPA, nor are
its various assertions sufficient to cast a clotidmbiguity over the clear language
in Section 6.01. It is not a reasonable interpi@taof the SPA that KBR can
preserve a lawsuit based on an expired represemtati warranty merely by
providing notice before the applicable TerminatDate®* In fact, if | read the
SPA as KBR wants me to, then KBR could provideg®tf a claim under Section
6.08 before the termination date provided in Secii®1, and then file a complaint
in court any time after the termination date, efter the representations and
warranties underlying the litigation haxpired For the reasons already detailed
above, it is clear that the survival language stieshere was intended to create a
limitations period, and this is neither how a diaty limitations period nor a

contractual limitations period operates under Dal@taw?®

4.

82 See, e.gEscue v. Sequent, In@69 F. Supp. 2d 839, 849 (S.D. Ohio 2012) (“&ssa party
cannot evade a statutory statute of limitations pgymby providing notice, so too [a
counterclaimant] cannot evade the contractual étimhs period by providing notice in the
absence of a contractual provision permitting forda so.”).

8 | note that inGRT, the Court rejected a similar argument to thatfputh here, noting that
“[ilndeed,” argues GRT, ‘the whole purpose of [thentractual provision at issue] is to allow
[the parties] to fix [their] mistakes before thertes head to court, a purpose that would be
thwarted by [the defendant’s] interpretationGRT, Inc, 2011 WL 2682898, at *9. In that case,
the Court determined that the dispute resolutiacedure at issue required filing a lawsuit to
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| also note that it is not inconsistent that thetipa would create a
contractual limitations period that requires thetipa to preserve rights by filing a
lawsuit, but that still provides for extrajudicidispute resolution procedures. On
one hand, a contractual limitations period meaas fing litigation is required to
preserve a cause of action beyond the limitatiarsod. On the other hand, the
parties, in Section 6.08, have outlined a dispes®olution procedure to provide
quick, non-judicial resolution where possible wham inter-party dispute arises
under the SPA, a procedure that includes providgiatice—within five days of
discovery of the claimte the other party, followed by abbreviated inspectind
rebuttal periods, then by good-faith negotiatioddthough providing notice of a
claim triggers this dispute resolution process, asglires the escrow agent to
reserve the amount in controversy, it does notgovesthe notifying party’s rights
to bring a claim in this Court (or any other coaftcompetent jurisdiction) after
the underlying representations and warranties lkeap&ed in accordance with the
contractual limitations period embodied in Sect®fl, any more than it would
preserve such a right if the statutory limitatigresiod were applicable. If either

party, after providing notice to the other, runsagainst the contractual limitations

initiate that procedure; thus, the Court rejected aargument that the parties created the
procedure as an avenue to avoid litigation. Witiik is not the case here, | still find that the
dispute resolution procedure does not render untdheaparties’ intent to create a contractual
limitations period via the survival clause. Asxp&in above, nothing in the SPA prevents the
parties from filing litigation to preserve a claimhile continuing to proceed through the dispute
resolution procedure.
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period, it must bring suit or be thereafter barredin other words, the SPA
contemplates parallel, not mutually-exclusive, dispresolution procedures.

KBR points out several instances where, in negotiatbetween the parties
and in court filings, ENI has not insisted that KBRad to file suit (rather than
simply serve notice) before the Termination Datepteserve a viable claiffi.
However, | need not resort to extrinsic evidencadoertain the parties’ intent, as
the language of the SPA is clear and unambigfbud. have therefore not
considered these communications in interpretindgahguage at issue.

Because the Non-Fundamental Representations taadimzell before KBR
filed its counterclaims, | must dismiss the cormsfing counterclaims unless
KBR can establish that the contractual limitatigmesriod governing the Non-

Fundamental Representations was tolled—an issdéréas below.

8 See, e.g.KBR Opp'n Br. at 13 (“In all the correspondence lexcged between the parties
before ENI filed suit, not once did ENI take thespion that KBR was required to file suit in
order to preserve claims arising from the Non-Fumelatal Representations. Indeed, in its
complaint, ENI conceded that notice was sufficigr{tnternal citation omitted). KBR suggests
that these communications are evidence of thegsartitent, but does not allege that it relied on
these representations to its detriment. At orgiarent, | noted that ENI was not estopped from
arguing that KBR was required to file suit, as oggabto merely providing notice of its claims.
Oral Arg. Tr. 73:11-18.

8 See, e.g.Renco Grp., Inc. v. MacAndrews AMG Holdings 12013 WL 3369318, at *5
(Del. Ch. June 19, 2013) (“[I]f a contract is unagumus, then the plain language of the
agreement governs, and ‘extrinsic evidence mayaaised to interpret the intent of the parties,
to vary the terms of the contract or create an guityi.”).
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2. Tolling

Under Delaware law, the statute of limitations begio run on the date of
accrual, which is generally when the alleged wrtaiges plac® In situations
involving a breach of a contractual representatiba,date of accrual is typically
the closing dat&” There are, however, exceptions to this geneiakipal; the
statute of limitations may be tolled if the plafhtilor in this matter,
counterclaimant) establishes that an exceptioniegpl KBR alleges that the
doctrines of equitable tolling, fraudulent conceatrty and inherently unknowable
injury apply to prevent those counterclaims based tlbe Non-Fundamental
Representations from being time-barf&d.

a. Standard

KBR bears the “burden of pleading specific factsdeamonstrate that the
statute of limitations was, in fact, tolletf.”Notably, allegations of tolling, even on
a motion to dismiss, are not governed by the sagasonable-conceivability
standard that generally governs Rule 12(b)(6) mestid In fact, though a “court
considering timeliness as a basis for a motion ismnigs must draw the same

[counterclaimant]-friendly inferences required i12Z(b)(6) analysis,” this posture

8 Certainteed Corp. v. Celotex Corf2005 WL 217032, at *7 (Del. Ch. Jan. 24, 2005).

8 GRT, Inc. v. Marathon GTF Tech., Lt@011 WL 2682898, at *6 (Del. Ch. July 11, 2011).
8 Am. Countercl. 19 100-05.

8 In re Dean Witter P’ship Litig.1998 WL 442456, at *6 (Del. Ch. July 17, 1998'd, 725
A.2d 441 (Del. 1999).

% State ex rel. Brady v. Pettinaro Enterpris820 A.2d 513, 524-25 (Del. Ch. 2005).
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“does not govern assertion of tolling exceptionghe operation of a statute of

limitation.”®*

Instead, a “[counterclaimant] asserting a tolliagception must
plead facts supporting the applicability of thateption.®® The reason for this
requirement is plain: having discovered the factfigent to bring an action, a
counterclaimant is uniquely aware of the circumsgsnwhich caused it to fail to
do so in a timely manner; consequently, it beaes llarden of pleading with
specificity the reasons that the defendant shootdenjoy the protections of the
statutorily-imposed (or bargained-for) limitatiopsriod.
b. Fraudulent concealment and equitable tolling

KBR alleges that the doctrines of equitable tollimopnd fraudulent
concealment apply hefd. “Each of these doctrines permits tolling of the
limitations period where the facts underlying airoldare] so hidden that a
reasonable [counterclaimant] could not timely digsathem.®* If applicable, the
limitations period is tolled only until the count&imant is on inquiry notice,e.
“is objectively aware of the facts giving rise toetwrong.®® The limitations

period, therefore, is tolled under equitable tgjlior fraudulent concealment only

“until a [counterclaimant] discovers, or by exenogs reasonable diligence should

g,

21d. at 525.

% Am. Countercl. 11 104-05.

Zg Weiss v. SwanspB48 A.2d 433, 451 (Del. Ch. 2008) (internal qtioamarks omitted).
Id.
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have discovered, his injury® | assume, without deciding, that these doctrines
apply to the limitations period established by E#®A.
I. Fraudulent concealment

Under the doctrine of fraudulent concealment, ttag¢uge of limitations is
tolled “if a defendant engaged in fraudulent cofroeat of the facts necessary to
put a [counterclaimant] on notice of the truth.” This doctrine requires “an
affirmative act of concealment or ‘actual artifidey a defendant that prevents a
[counterclaimant] from gaining knowledge of the t&€® including
“misrepresentations intended to put the [count@raat] off the trail of inquiry.®

KBR’s allegations of fraudulent concealment involeff Rodabaugh,
former R&S President who continued as managemdat #fe December 2010
closing!® KBR states its fraudulent concealment allegatian®aragraphs 104
and 105 of the Amended Counterclaim: “unbeknowasKBR at the time, ENI
[via the LTIP] knowingly created incentives for Rdmhugh that caused him to (1)

misrepresent to KBR the amount of cost and contingehat were required for

4.

"In re Dean Witter P’ship Litig.1998 WL 442456, at *5.

% Weiss 948 A.2d at 451see alsdn re Tyson Foods, Inc919 A.2d 563, 585 (Del. Ch. 2007)

(“Under [the doctrine of fraudulent concealment]plaintiff must allege an affirmative act of

‘actual artifice’ by the defendant that either preted the plaintiff from gaining knowledge of

material facts or led the plaintiff away from thmeth.”).

% In re Nine Sys. Corp. Shareholders Litig013 WL 4013306, at *8 (Del. Ch. July 31, 2013)
(quoting Certainteed Corp. v. Celotex Cor2005 WL 217032, at *8 (Del. Ch. Jan. 24, 2005)
(citationsomitted)).

1% Am. Countercl. 11 69-71, 104-05.
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certain projects in connection with the post-clgsivorking capital adjustment, (2)
conceal facts regarding ENI's manipulation of R&Siscounting before the
closing, (3) suppress problems that were emergmgarious projects, thereby
preventing KBR from pursuing certain claims andirigkcountermeasures in a
timely fashion, and, ultimately (4) destroy docunsen. . to hide their contents
from KBR.”%' As a result, “KBR did not discover all of the fagiving rise to its

21:02

claims” until Rodabaugh’s resignation on Februa®y 201 With respect to

ENI, KBR simply recites its belief that Rodabaugérned as ENI's “secret

agent.*®

Eliminating the allegations regarding the presacig accountings, as
well as the destruction of documents, which too#cel at the very end of the
contractual limitations period, KBR’s allegatione dimited to the assertion that
Rodabaugh continued to employ accounting practeed understate project
problems post-closing, in a way favorable to ENIhe Amended Counterclaim
contains only the conclusory allegation that Rodgbé& “concealment” caused it

not to “discover all the facts giving rise to it$aims.™%*

This conclusory
statement falls short of a pleading of specifictdathat an act of fraudulent

concealment on ENI's part prevented KBR from digrow specific claims in a

1011d. at § 104.
19214, at 7 105.
1931d. at 7 70, 105.
1041d. at 7 105.
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specific way:>> KBR has therefore failed to plead facts suffitie¢a show
fraudulent concealment should toll the contraclingtations period.
ii. Equitabletolling

The doctrine of equitable tolling, by contrast taudulent concealment,
applies to reliance on the actions of a fiduciddnder this doctrine, “the statute of
limitations is tolled for claims of wrongful selfedling, even in the absence of
actual fraudulent concealment, where a [countemgat] reasonably relies on the
competence and good faith of a fiduciat?” In order for an otherwise time-
barred claim to survive under this doctrine, thenterclaimant must plead specific
facts to demonstrate its reliance on a self-dedihgciary, and that this reliance
prevented the counterclaimant from being on inqungtice of the wrongs
perpetuated by its fiduciaryDemonstrating that the counterclaimant was not on
inquiry notice requires pleading “when the [couol@mant] learned of the
[challenged transaction] . . . ; when he had notitdacts concerning possible

unfairness of the terms; and the reasonable ste&psobk to oversee his

19 The provisions of Article VI provide KBR with thepportunity to recover damages for
misrepresentations post-closing, but impose argatitin to investigate diligently whether such
misrepresentations exist, sufficient to file swt énforce its rights, if necessary, within the
contractually bargained-for fifteen-month limitatipperiod. KBR has failed to allege what
actions it took, or would have taken, to discovey aisrepresentations, or how “secret agent”
Rodabaugh thwarted or diverted those efforts. €gumently, KBR has failed to meet its burden
to demonstrate that tolling is appropriate hereeuride doctrines of fraudulent concealment or,
as | describe in the next subsection of this Memawan Opinion, equitable tolling.

1%n re Dean Witter P’ship Litig.1998 WL 442456, at *6.
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investment.*®” Unlike the doctrine of fraudulent concealmenn]¢| evidence of
actual concealment is necessary in such a ¢&%eThis doctrine recognizes that
“even an attentive and diligent [party] may rely,domplete propriety, upon the
good faith of fiduciaries™® In fact, this Court has noted that “[tlhe obvious
purpose of the equitable tolling doctrine is to westhat fiduciaries cannot use
their own success at concealing their misconducta asethod of immunizing
themselves from accountability for their wrongdoiy

KBR points out that Rodabaugh—who is not a partyehewvas a fiduciary
for R&S, and thus presumably for KBR, post-closing.then relies on the same
allegations discussed above with respect to framulconcealment: that
Rodabaugh failed to disclose the misleading acoogitractices he and ENI had
engaged in, pre-closing; that, to some extent, twetimued to employ these
practices while a fiduciary for KBR; and that heupgpress[ed] problems”
occurring on ‘“various projects, thereby preventkBR from pursuing certain
claims and taking countermeasures in a timely tasti® KBR alleges that it
relied on “Rodabaugh’s competence, good faith athgcfary duties . . . and did

not discover all of the facts giving rise to itaiohs” until Rodabaugh’s departure

7SeeBuerger v. Apfel2012 WL 893163, at *4 (Del. Ch. Mar. 15, 2012ji\g Kahn v.
Seaboard Corp 625 A.2d 269, 277 (Del. Ch. 1993)).

1% re Tyson Foods, Inc919 A.2d at 585.

199\Weiss 948 A.2d at 451.

101n re Am. Int'l Grp., Inc,. 965 A.2d 763, 813 (Del. Ch. 2008ff'd sub nomTeachers’ Ret.
Sys. of Louisiana v. PricewaterhouseCoopers,l11PA.3d 228 (Del. 2011).

11 Am. Countercl. § 104.
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on February 29, 2012 Because KBR has failed to plead with specificityat
reliance on Rodabaugh led to suppression of wipekiic claims, and when KBR
was placed on inquiry notice of those claims, KB&& failed to plead sufficient
facts to support equitable tolling hefé.

ENI argues that, other than a bare allegationRloatabaugh served as ENI'’s
“secret agent,” there is nothing to indicate thall Eontrolled Rodabaugh as its
agent, or conspired with Rodabaugh post-closin§icgnt to support a finding
that equitable tolling on account Bbdabaugh’sacts should apply to ENI as well.
Because the relationship between Rodabaugh anddeNit;closing—unlike other
facts relevant to tolling—is not uniquely withinethknowledge of KBR, that
relationship need not be pled with specificity; guang facts that support an
inference of agency is sufficient. However, beeaufave found that KBR has
failed to plead facts sufficient to support equiatiolling for Rodabaugh’s actions,
| need not decide whether the facts support agmitaf the doctrine to the non-
fiduciary, ENI.

c. The discovery rule
KBR further alleges that the limitations period bable to Counterclaims |

and J, which relate to design deficiencies on twdr&S’s projects, should be

12|d, at 7 105.

113 SeeBuerger 2012 WL 893163, at *4 (“Nevertheless, the pldisthave not met the pleading
requirements for equitable tolling because theledato identify the date when they learned of
the [challenged transaction]. Without this informat the doctrine of equitable tolling cannot be
applied.”).
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tolled pursuant to the discovery rdfé. Under the discovery rule, also known as
the doctrine of unknowable injury, this Court willl the statute of limitations in
instances “where it would be practically impossilide a [counterclaimant] to
discover the existence of a cause of actfon.”The counterclaimant also must
demonstrate that he is “blamelessly ignorant of wWrengful act and injury
complained of*® In other words, “there must have been no obsésvab
objective factors to put a party on notice of ajuin’'’’ KBR asserts that,
because the design deficiencies in certain R&Septsjwere latent, and thus
inherently unknowable, it has met this standatd.

ENI contends, persuasively, that the discovery shieuld not apply here to
toll a contractual limitations period because th@uld disrupt “the contractually-
negotiated balance of risk the parties agreed thénSPA.*° ENI asserts that
“[f[reedom of contract allows sophisticated partigsch as ENI and KBR to
allocate the inherent risks of undetected lialeditiassociated with the sale of a

business—thereby obviating the need for a discomdey™*°

114 Am. Countercl. 11 101-03.

15 Cent. Mortgage Co. v. Morgan Stanley Mortgage Gapitoldings LLG 2012 WL 3201139,
at *22 (Del. Ch. Aug. 7, 2012) (quotirg re Tyson Foods, Inc919 A.2d at 584).

118 \wal-Mart Stores, Inc. v. AIG Life Ins. G860 A.2d 312, 319 (Del. 2004) (quotifipleman
v. PricewaterhouseCoopers, LL854 A.2d 838, 842 (Del. 2004)).

71n re Dean Witter P’ship Litig.1998 WL 442456, at *5.

18 Am. Countercl. 1 101-03.

19ENI Op. Br. at 34.

1201d at 32-33.
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There is little Delaware case law directly addmegdhe availability of the
discovery rule to toll a contractual limitationsripel; however, inGRT, this Court
addressed in dicta whether the plaintiff in thatechad sufficiently alleged tolling
under the discovery rufé* Having considered Delaware law’s respect foripsirt
contractual choice¥? and reviewed case law from other jurisdictionsrassing

that questior?® | conclude that application of the discovery rute toll a

121 See GRT, Inc. v. Marathon GTF Tech., L2D11 WL 2682898, at *17 (Del. Ch. July 11,
2011).

122 See, e.g.id. at *12 (“Under Delaware law, which is more conteaian than that of many
other states, parties’ contractual choices areemtsd . . . .”) (footnote omitted)emec v.
Shrader,991 A.2d 1120, 1125 (Del. 2010)Rarties have a right to enter into good and bad
contracts, the law enforces both.Asten, Inc. v. Wangner Sys. Corp099 WL 803965, at *6
(Del. Ch. Sept. 23, 1999) (“Equity respects thedi@m to contract . . . .").

123 See, e.g.n re Park W. Galleries, Inc. Mktg. & Sales PraetiLitig, 2010 WL 2640254, at
*2 n.1 (W.D. Wash. June 25, 2010) (noting thatdiszovery rule “was created by the courts to
ameliorate the harsh effects of legislatively-eaddimitations periods over which plaintiffs had
no control”); Govaerts v. Suntec Indus. In2010 WL 2178517, at *2 (W.D. Ky. May 26, 2010)
(declining to rewrite a stock purchase agreememutih equitable tolling because “nothing in
the language of the SPA suggests that the panmiended some sort of discovery rule or
equitable tolling to extend that deadline” beyonghteen months; the agreement specifically

provided that “the representations and warrantegained in Article V . . . shall terminate on
the eighteen month anniversary of the Closing Date[and] no claim shall be made for breach
of any representation or warranty contained in otV . . . after the date on which such

representations and warranties terminate . N&w Welton Homes v. Eckma&80 N.E.2d 32,
33 (Ind. 2005) (“The agreement [at issue] includeslarranty requiring any claims for breach to
be brought within one year. Two years after thenbdowas completed, the purchasers
experienced foundation damage after substantias$ r@nd sued the seller for breach of contract.
They urge that the discovery rule used for deteimgimvhen a cause of action accrues within the
meaning of the statute of limitations be deployedextend warranty agreements in contracts.
We conclude that there is little justification feuch judicial alteration of private contracts.”);
Burress v. Indiana Farmers Mut. Ins. Grp26 N.E.2d 501, 504-05 (Ind. Ct. App. 1993) (“For
yet another reason we reject [Appellant-Plaintjffisvitation to adopt a discovery rule.
[Appellant-Plaintiff] and her insurers formed exfamons about her insurance based on those
policies as written. ... If we were to forceliacovery rule upon the parties in place of their
agreed upon time limitation, we would burden th&unance companies with obligations they did
not anticipate or undertake, and bestow upon Bsiraewindfall for which she did not pay. . . .
When there is no ambiguity in a contractual pransithat provision’s plain language
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contractual limitations period is inappropriate]esst, as here, where the inherent
unknowability of a potential claim is itself knowabor predictable, and thus the
proper source of negotiation and resolution betwberparties to the contract. In
such a case, parties who contract for an abbrevismations period must be held
to their bargait?® Consequently, KBR must be held to the contrabtual
abbreviated period of limitations unambiguouslyabBshed in Section 6.01 of the
SPA.

Because KBR’s claims involving the Non-Fundame®eapresentations are
time-barred, | dismiss the contractual (non-fraaddul) portions of Counterclaims
A, B, C, H, I, and J, and, to the extent they imech purported breach of the Non-
Fundamental Representations, Counterclaims E,d~GanTo the extent, however,
that those counterclaims are based in allegatidnsaod, a different analysis
applies, as addressed below.

3. Fraud Based on the Non-Fundamental Representations

KBR alleges that ENI engaged in fraudulent condlmaonnection with the

facts alleged in Counterclaims A, B, C, and E. KB&htends that ENI made

controls.”); but see Creative Playthings Franchising, Corp. eisBr 978 N.E.2d 765, 770
(2012) (“We agree that a contractual limitationsvsion that did not permit operation of the
discovery rule would be unreasonable and, thergfiovalid and unenforceable.”).

124 SeeUniversal Enter. Grp., L.P. v. Duncan Petroleum fpR013 WL 3353743, at *15 (Del.
Ch. July 1, 2013) (“When parties have ordered tladfairs voluntarily through a binding
contract, Delaware law is strongly inclined to redptheir agreement, and will only interfere
upon a strong showing that dishonoring the contmatequired to vindicate a public policy
interest even stronger than freedom of contra¢gptingLibeau v. Fox880 A.2d 1049, 1056-
57 (Del. Ch. 2005)ff'd in part, rev'd in parf 892 A.2d 1068 (Del. 2006)).
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representations and warranties with regards to tNen-Fundamental
Representations that were false. KBR alleges ‘Bt falsely represented and
warranted that R&S had in all material respectsdacted its business in the
ordinary course consistent with past practice aad ot materially changed its
accounting methods, principles, or practices” afteproperly releasing certain
cost and contingency reserves pre-closing in a eratirat was inconsistent with
past practice and beyond the ordinary course ofinbss; that ENI's
representations relating to its financial statermemtere false because ENI
manipulated R&S’s contingency reserves to altettitheng of revenue and income
recognition; and that ENI falsely represented thatacquisition “would not entitle
any employee of R&S to payment, or accelerateithmg) of payment or vesting,
or increase the amount of compensation or benddigsto any employee of R&S
under any Employee Benefit Plan” even though EMgald continued employee
payments and benefit schemes post-clo§ing. KBR pleads that “ENI had
knowledge or belief that the representations andamties were false when made
or the representations and warranties were made retkless indifference to the
truth,” and that it justifiably relied on these dal representations and warranties,

suffering damages as a resft.

125 Am. Countercl. 9 108-10.
126 1d. at 7 106-14. Since ENI has not alleged thatettiemud allegations are insufficient to
state a claim, only that they are time-barred, hdbconsider their sufficiency here.
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ENI contends that the survival period in SectiofQl6applies to KBR’s
allegations that ENI intentionally breached certaiNon-Fundamental
Representations; thus, according to ENI, theseesao$ action are time-barred.
ENI contrasts the survival provision in Sectionl§d), which does not contain an
express exclusion for claims based on fraud, witheio provisions governing
indemnification within the SPA. For instance, theemnification provisions in
Article VI of the SPA are not the “sole and excugsiremedy” with regards to
fraud, and fraud claims are not limited by the madéication escrow fund or
subject to the escrow deductibfé. ENI asserts that these exceptions, in
comparison to the lack of a carve-out for fraudinota in Section 6.01(a),
“‘demonstrate[] that the absence of a fraud excepfrom Section 6.01 was
deliberate.**®

KBR counters this interpretation by emphasizing t,thavhereas
indemnification claims are “[s]ubject to the lintitans set forth in this Article VI,”
fraud claims are not similarly limiteéd® In fact, fraud claims are not only
expressly excluded from the $2.5 million escrow wiithle and the cap on

damages, but, as KBR emphasizes, indemnificatioalse not the “sole and

exclusive remedy” for “claims relating to the extésic] arising from fraud of a

127 SeeStock Purchase Agmt. §§ 6.04(a)-(c), 6.06.
128ENI Op. Br. at 22.
129 KBR Opp’n Br. at 28 (quoting Stock Purchase Ag@ng.03).
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Party.*® KBR reads these various provisions and carve-astslemonstrating

that “there is no similar express indication thne parties intended to subject fraud

claims to the Termination Date or any of the offmitations in Article VI.”3!

It is not clear, from the language of the SPA, tiheat parties intended, as
ENI contends, that fraud involving the Non-FundatakrRepresentations be
governed by the indemnification provisions of Aéid/I and thus, any cause of
action in tort involving these representations lmegned by the contractual
limitations period in Section 6.01. In fact, Seati6.06 of the SPA, entitled
“Exclusive Remedy,” reads:

Except as provided iection 7.02 [governing remedies] aheé last
sentence of this Section 6.06, each Party ackn@ek@dnd agrees
that its sole and exclusive remedy with respecny and all claims
relating to the subject matter of this Agreement dransactions
contemplated hereby shall be pursuant to the indeahon
provisions set forth in this Article VIln furtherance of the foregoing,
but without limiting the rights of indemnificatioexpressly provided
for under this Article VI, except as provided incB8en 7.02 and the
last sentence of this Section 6.06, each IndenthiRarty hereby
waives, from and after the Closing, to the fullestent permitted
under applicable Law, any and all rights, claingj aauses of action
(including any right, whether arising at Law or é@quity, to seek
indemnification, contribution, cost recovery, damsgor any other
recourse or remedy, including the remedy of reocesand remedies
that may arise under common law) it may have agaarsy
Indemnifying Party . . }¥

1301d. at 6-7, 28see als®Btock Purchase Agmt. §§ 6.04(a)-(c), 6.06.
131 KBR Opp'n Br. at 28.
132 Stock Purchase Agmt. § 6.06.
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The last sentence of that Section carves out faoh the strictures of the
indemnification-remedy provision, stating that Hg] provisions of this Section
6.06 shall not apply to claims relating to the ektgsic] arising from fraud of a

133

Party. The SPA, by providing that the indemnificationoyisions do not
constitute the “sole and exclusive remedy” for &facontemplates that at least
some actions grounded in fraud can be broughtdrithie SPA’s indemnification
provisions, and thus, can be timely brought witkive statutory—rather than
contractual—limitations period. Although ENI assdiftat, “[rlead as a whole, the
SPA demonstrates that the absence of a fraud escejpobm Section 6.01 was

deliberate, ***

the SPA, which contemplates fraud claims beyoniiclksr VI, does

not clearly and unambiguously establish that theigal provision of Section 6.01
applies to govern even those fraud allegations chase the Non-Fundamental
Representations. Because KBR has offered a relaleomeading of the SPA,
which is, on this point, ambiguous at best, andabse | must resolve any

ambiguity in the contract in KBR’s favdt: ENI's Motion to Dismiss, as time-

barred, KBR’s claims for fraud based on the Nondamental Representations

133|d.

134ENI Op. Br. at 22.

135 See, e.g.Kahn v. Portnoy2008 WL 5197164, at *3 (Del. Ch. Dec. 11, 200Betause any
ambiguity must be resolved in favor of the nonmgvparty, defendants are not entitled to
dismissal under Rule 12(b)(6) unless the interpigateof the contract on which their theory of
the case rests is therily reasonable construction as a matter of law.™).
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and alleged in Counterclaims A, B, C, and E is eéhf® Because | so find,
| need not reach KBR’s argument that claims soumdinfraud cannot be subject
to a limitations period shorter than that providsdstatute, as a matter of public
policy.*®’

C. The Remaining Counterclaims

| now turn to KBR'’s remaining allegations. Theselude allegations based
on the Fundamental Representations, covenants,frand in connection with
certain covenants. Under the SPA, the Fundam&apiesentations include those
representations and warranties pertaining to tigarozation and capitalization of
R&S and its subsidiaries; Counterclaims F and G emalkegations that ENI
breached several of these representations. Int€@mleim E, KBR contends that
ENI breached certain covenants governing employseefii matters, which are
contained within Article V of the SPA, and committdraud in connection
therewith. None of these matters are subject ® dbbreviated contractual

limitation period discussed in detail above; ENglsedismissal on other grounds.

136 KBR also alleges, in Counterclaim E, that KBR coitted fraud in relation to two covenants:
Sections 5.04 and 5.09(b). | address these albegaseparately in the next section of this
Memorandum Opinion.

137 At this stage, | need not decide whether restiicthe limitations period for indemnification
claims arising from losses that result from fraeddal misrepresentations made in the SPA
violates public policy, as KBR suggests. This ésswowever, may become ripe if damages for
fraudulent misrepresentation are sought from escoow either party otherwise requests release
of the funds in escrow during pendency of thisacti

41



1. Counterclaim E

Prior to the December 2010 acquisition, ENI haglace for its employees a
Long Term Incentive Plan (“LTIP”). That plan prded that “qualified employees
received non-transferrable, performance-based anarfcommon stock] of ENI
to encourage them to contribute and participatiensuccess of ENI and its three
subsidiaries,” and “vesting could be acceleratedtten sale of ENI*® KBR
contends that R&S President Jeff Rodabaugh, whairesd an R&S employee
after the closing, was 1) in a position to manipilhe purchase price ultimately
paid by KBR to ENI, and 2) able to benefit from nparating a “low” price; in
other words, Rodabaugh was able to engineer a &akkfor himself at the expense
of KBR via the LTIP.

KBR was aware of the existence of the LTIP, as @swdisclosed in a
schedule to the SPA. However, KBR argues that &£bidhtinuing to grant awards
under the LTIP post-closing violated Sections 31),78.26, 5.04, and 5.09(b) of
the SPA. As explained above, KBR’s claims that ENolated the Non-
Fundamental Representations contained in Sectidbidr§ and 3.26 must falil,
since those claims are time-barred. However, KBikan additional claims that
are not time-barred, as they relate to breachesw#nants under Article V of the

SPA, rather than Non-Fundamental Representati&iidR makes three allegations

138 ENI Op. Br. at 43.
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arising from these purported breaches of covenaftst, KBR contends that the
LTIP constitutes an Employee Benefit Plan as defimethe SPA, and that ENI's
continuing to grant awards under the LTIP therefootated a covenant contained
in Section 5.09(b), which provides that “Transfdriémployees shall cease to
participate in each Employee Benefit Plan sponsorechaintained by Seller . . .
7139 gSecond, KBR argues that granting awards underL#® violated the
covenant in Section 5.04, which provides that EINlisnot “in any way interfere
with the relationship between Buyer . . . and ampleyee . . . *° Specifically,
KBR contends that the LTIP created perverse incestifor KBR's new
management in a way that constituted interferenugenu Section 5.04. Third,
KBR alleges that ENI's continuing to grant awardsler the LTIP post-closing in
violation of Section 5.09(b), and “interfering” Wwitemployees by creating
incentives in violation of Section 5.04, constituttaud. For the reasons that
follow, | find that the portions of Counterclaim &ising out of a breach of
Sections 5.09(b) and Section 5.04 fail to statéaancupon which relief could be
granted, and are therefore dismissed. Since KB& maependent of those

breaches, failed to plead fraud with particula@ty required by Rule 9(b), the

claims of fraud in connection with the LTIP fail asll.

139 Stock Purchase Agmt. § 5.09(b).
191d. at § 5.04.

43



a. Breach of Section 5.09(b)

KBR alleges that ENI's continuing to pay awards emthe LTIP post-
closing breached Section 5.09(b). Section 5.09(Wides:

Effective as of the Closing Date, the Transferredplbyees shall

cease to participate in each Employee Benefit RBlaonsored or

maintained by Seller or its Affiliates (other thamy Employee

Benefit Plan established solely for an R&S Partyspant to the

Transition Services Agreement or at the requeBuger). . . **
KBR argues that the LTIP constitutes an Employeeeie Plan as defined in
Article | of the SPA and that Section 5.09(b) plots ongoing participation in
such plans. Thus, KBR argues that by continuingayp awards under the LTIP,
ENI has breached its covenant to ensure that Temesf Employees “cease to
participate in each Employee Benefit Plaff."Further, KBR alleges generally that
continuing to grant awards under the LTIP, in Wiola of its promise not to do so
under Section 5.09(b), constitutes fraud.

ENI makes two arguments in response to these slaifirst, ENI argues

that KBR misreads the plain language of the SPAfdion of Employee Benefit

L1d. at § 5.09(b).

142 See id. KBR also argues that the LTIP is an Employee BeRéan because Section 3.17(a)
provides that Schedule 3.17(a) “lists each Emplderefit Plan,” and the list in Schedule 3.17
includes the LTIP; thus the LTIP is an Employee &#&rPlan notwithstanding the definition of
that term in Article I. That argument is unavailinhe Disclosure Schedule (including Schedule
3.17) provides that “[c]apitalized terms used arat otherwise defined in this Disclosure
Schedule shall have the meanings ascribed to thaheiAgreement” and that “[t]he disclosure
of any information in this Disclosure Schedule Eimait be deemed to constitute or imply an
acknowledgement or admission that such informaiorequired to be disclosed in connection
with the provisions of the Agreement.” SeeCampbell Transmittal Aff. Ex. 10 (Disclosure
Schedules).
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Plan, which clearly indicates that the LTIP is notluded in that definition.
Second, ENI contends that the language of Sect@®(») and the SPA as a whole
unambiguously evidences the parties’ intent nointhude the LTIP within the
purview of that section. | agree.

Article | of the SPA defines the term Employee Bé@rfélan as including:

. .. any stock bonuses, stock ownership, stoclkwpstock purchase,

stock appreciation rights, phantom stock, or oteck plan . . . any

material bonus or incentive compensation plan cangement, any

severance, retention, or change of control plafi¢cygcor agreement,

any deferred compensation plan, policy or agreepaamyt executive

compensation or supplemental income arrangement sponsored,

maintained, contributed to, or entered into by B&S Partiesfor the

benefit of any of the present or former directafficers, employees,

or individual consultants providing services tofar the R&S Parties

in connection with such services .**3.
ENI reads the italicized language above as prectudrom the definition of
Employee Benefit Plan the LTIP—which is an ENI-spared plan—because ENI
Is termed “Seller” under the SPA and is not incildethe definition of the “R&S
Parties.* Under that reading, a benefit plan must be “sprety maintained,
contributed or entered into” by an R&S Party to lfuaas a defined Employee

Benefit Plan, which the LTIP was not. KBR has matleged in its Amended

Counterclaim that an R&S Party had any obligationder the LTIP, which was a

143 Stock Purchase Agmt. at 3 (Art. | Definitions) (@masis added).
144ENI Op. Br. at 45.
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benefit plan sponsored by ENP. Therefore, argues ENI, the covenant in Section
5.09(b) unambiguously does not apply to the LTIP.

KBR counters that the covenant in Section 5.09¢®&cHically applies to
“‘each Employee Benefit Plan sponsored or maintaitgd Seller or its
Affiliates,”**° and thus argues that the SPA is, at least, ambigase to the LTIP.
However, ENI concedes that the definition of Emel®yBenefit Plan can include a
“Seller"—that is, an ENI—sponsored plan, buonfy if that plan is also
contributed to or otherwise participated in by R&$. In other words, ENI asserts
that the definition of Employee Benefit Plan “regps the involvement of an R&S
party"—thus excluding the LTIF?®

| find the definition of Employee Benefit Plan unaiguous: it applies only
to such plans sponsored by the R&S Parties, thgesnbeing acquired under the

SPA. This definition would include any plan sparsbby both ENI and R&S—if

145 KBR did suggest for the first time at oral argum#rat the LTIP is “sponsored” by R&S
under the definitions section dhe LTIP, which defines “Sponsor” as OCM/GFI and its
“Affiliates”—"Affiliates” is defined in the LTIP asamong other things, an entity controlled by
OCM/GFI. Oral Arg. Tr. 71:8-24; Campbell TransmaitAff. Ex. 9. Since R&S was a wholly-
owned subsidiary of OCM/GFI, KBR contends that Ri&% “Sponsor” of the LTIP as defined
in the LTIP; as a result, the LTIP is “sponsored &ny R&S Party as provided in the definition of
Employee Benefit Plan in the SPA. This argumensiniail, however, because the undefined
term “sponsor,” as used in the SPA, is unambiguouBo “sponsor” means to “accept
responsibility for.” Webster’'s Third New Internaial Dictionary 2204 (3d ed. 1961). That is
the meaning that controls in the SPA. Becauseténat is unambiguous, KBR, who is not even
a party to the LTIP, cannot use the definition $pbnsor” in the LTIP as extrinsic evidence of
the intent ofthe parties to the SPA

146 KBR Opp’n Br. at 44-45.

1“7ENI Reply Br. at 28.
148 |d.
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any such existed—but not plans solely sponsoreBNly such as the LTIP. This
reading is consistent with the provisions of Sectto09. Subsection (a) of that
section provides that KBR will give credit for sex under such plans through
closing; subsection (b) provides that KBR will qoovide benefits under such
plans after closing. The purpose of Section 509 relieve KBR of responsibility
for R&S employee benefit plarmst-closing. This Section does not covenant that
ENI will not make payments due to former employeesler non-R&S benefit
plans. Therefore, continued payments by ENI urtderLTIP do not violate the
covenant, and the portion of Counterclaim E base8extion 5.09 is dismissed.

KBR also alleges a fraud claim arising out of aalofe of Section 5.09.
Logically, this claim must fall for the reasonsieutated above. In any event, as
ENI points out, KBR has failed to meet the pleadstandard for fraud under Rule
9(b)}*° Because KBR has failed to articulate its fraudinol with respect to
Section 5.09(b), other than to state that ENI “kmgly breached” the covenant,
this fraud claim is dismissed.

b. Breach of Section 5.04

Next, KBR claims that ENI's continued payment ofaads under the LTIP

breached Section 5.04 of the SPA. Section 5.04 mon-solicitation provision

within which ENI covenants:

149 ENI Op. Br. at 29; ENI Reply Br. at 13, 17.
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From the Closing until the date that is eightee®) (honths after the

Closing Date, neither Seller nor any of its ConaalAffiliates shall,

directly or indirectly, induce or attempt to induaey employee of the

R&S Parties to terminate his employment, inducattampt to induce

any consultant or independent contractor of the RR&ties to

discontinue work with Buyer or its Affiliates (inaling the R&S

Parties), ofin any way interfere with the relationship betwdzunyer

or its Affiliates (including the R&S Partiesand any employege

consultant or independent contractor of the R&Si&ar°
Essentially, KBR argues that ENI's payments underliTIP have interfered with
KBR'’s relationship with Transferred Employees—forneenployees of ENI, who
still receive or are set to receive grants under ltiiIP, but who after the sale
became employees of KBR. KBR alleges that it “bargd for R&S employees
who would not have an ongoing relationship with Elfter closing,” and that, in
violation of Section 5.04, “certain key R&S manag&rho stayed on with R&S
and KBR after the sale—most notably, [R&S PresipBatdabaugh—continued to
participate in the LTIP after the Closing Daté'” According to KBR, these
managers “have received and/or will receive paymender the LTIP, including
distributions from ENI that may flow from the resmato ENI of funds held in the

Adjustment Escrow Account and the Indemnity EscAmgount.™? According to

KBR, the LTIP’s creation of perverse incentives R&S management constitutes

150 Stock Purchase Agmt. § 5.04. The SPA further a@rpl that this covenant “imposes a

reasonable restraint on Seller . . . in light & #ttivities and business of Buyer on the datbéef t
execution of [the SPA] and the current plans of &ufor the Business from and after the
Closing.” Id.

151 Am. Countercl. 11 68, 72.

°2|d. at 7 68.
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“‘interference” in breach of Section 5.04. KBR atsa fraud claim based on these
facts as well.

As noted above, ENI's LTIP was disclosed as an EByg# Benefit Plan on
Schedule 3.17(a). However, KBR contends that & wat disclosed that closing
payments under the LTIP would “create[] incentif@sthose R&S managers that
were diametrically opposed to KBR's interests, d¢hgr interfering with KBR’s
relationship with those employe€s® In other words, although KBR
acknowledges that the LTIP was disclosed on Sckedul7(a), it alleges that
“[bJecause these improper incentives were not dssdd by ENI and not
discovered until much later, KBR misplaced its truend confidence in
Rodabaugh,” relying on his advice, which KBR thouglas provided in order to
perpetuate the interests of R&S, and thus, KERKBR asserts, however, that
Rodabaugh, because of this “hidden interest,” digtaated as a “secret agent” of
ENI and “concealled] facts surrounding ENI's mangion of R&S’s
accounting,” resulting in damages to KBR.

I. Section 5.04 is Unambiguous and Does Not Prohibit the
Continuance of Payments Under theL TIP.

ENI moves to dismiss KBR’s claim that ENI breach®@édction 5.04 on

several grounds. ENI counters KBR'’s allegatiora thbreached this covenant by

153 Id

1541d. at 7 69.
1551d. at 9 69-70.
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noting that “Section 5.04 is a standard employe@&-swicitation restrictive
covenant meant to prevent ENI from poaching awaySR&uman capital for
some time after the transaction clos&d.”"ENI contends that the rule efusdem
generisapplies, requiring that “the ‘interference’ subjéxthis section [] bef the
same general kindas inducing an employee to terminate or a contratio
discontinue work.*” Further, ENI notes that, as a restrictive covéngection
5.04 should be interpreted narrowly, and that, KB&eks to impose liability on
ENI for breaching a negative covenant through ioagta theory that is not

viable.>®

ENI emphasizes that KBR fails to “allege any $adescribing any
affirmative act by ENI that could plausibly be ctoed as ‘interfer[ing]’ with

KBR’s relationship with R&S's employee$>® Additionally, ENI notes that
“[hjJad KBR wanted . . . to otherwise prohibit ENdfom having any ‘ongoing
relationship’ with the Transferred Employees at after the close of the
transaction, or to prohibit ENI from paying dividenthat the participants were
entitled to as shareholders of ENI, KBR could haoatracted expressly for a

covenant or representation in the SPA providingtat.™°°

16 ENI Op. Br. at 48.

157 ENI Reply Br. at 29see alsENI Op. Br. at 48-49 (citin@el Bd. of Nursing v. Gillespjetl
A.3d 423, 427-28 (Del. 2012)).

18 ENI Op. Br. at 49.

91d. at 50.

1801d. at 51 (internal citation omitted).
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| find that the continuance of an employee ben@éih does not fall within
the non-solicitation provision of Section 5.04. cf@en 5.04 is a negative
covenant—it prohibits ENI from affirmatively acting certain ways— yet, there
Is no indication that ENI has affirmatively altergéslbehavior since closing. KBR,
instead, has alleged that ENI has continued tmpmarits pre-existing obligation to
pay distributions under the pre-existing LTIP. ther, the LTIP and its impact on
R&S—specifically, that certain R&S managers wereppuedly incentivized to
act in a way contrary to R&S and thus, contrariKBR'’s interests—is not the sort
of interference typically envisioned in a non-siiditon provision like Section
5.04. Far from alleging that R&S managers recegivan set to receive LTIP
distributions have been incentivized l@ave R&S to work for ENI, KBR has
instead alleged that the LTIP gave Rodabaugh aenthe to stay and work
mischief; “ENI used the LTIP payments to induce &waligh [during his post-
closing employment] to breach his fiduciary dutesBR and R&S.** Whether
or not the alleged perverse incentives of the L& ENI’s role therewith, could
support liability under another theof, this is not what the parties contemplated
as “interference” under the non-solicitation covenand KBR has therefore failed
to allege a breach of that covenant. For thessoresa | dismiss the portion of

Counterclaim E based on a breach of Section 5.04.

161 KBR Opp'n Br. at 46.
12| note the Rodabaugh is not a party to this lttaa

51



il. KBR Has Failed to State a Claim for Fraud Based on
Section 5.04.

KBR also alleges that ENI failed to disclose thayments under the LTIP
would create perverse incentives for R&S managentkeateby “interfering” with
KBR’s employee relationships, and that the failtralisclose those incentives as
covenanted constitutes fraud. ENI moves to disthisse fraud claims because the
LTIP was disclosed to KBR, and because “unambiguoastract language
precludes these claim&?

First, ENI contends that it “did not represent cartant that Transferred
Employees had no ownership in ENI,” pointing toiélds Il and V of the SPA
and emphasizing that “[n]othing in the SPA requikd¢l to refrain from paying
post-closing distributions [to] any Transferred BHoyee or to disclose to KBR any
such payment that might be mad&” Further, because KBR includes in its
allegations the fact that the LTIP was disclosedraEmployee Benefit Plan on an
SPA schedule, ENI maintains that KBR cannot adedyailege that “ENI failed
to disclose the existence of the LTIP to KBR beftre transaction closed in
December 2010

Though KBR acknowledges that the Employee Bendéih Rvas disclosed

on an SPA schedule, it asserts that it does n@ BGasinterclaim E “on the mere

153 ENI Op. Br. at 3.
1541d. at 43.
1%51d. at 44.
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existence of the LTIP™*® Instead, KBR contends that the fraud claim iseHamn
“the fact that, under the LTIP, key R&S managersuMareceive a distribution
under the LTIP in connection with the release ofds from the escrow accounts
established pursuant to the SPA, despite ENI'siBpec. . covenants that those
individuals would not . . . receive compensatiorbenefits under the LTIP after
the Closing,” and that this covenant was breached.

| found above that “interference” with employeeat@nships under Section
5.04 unambiguously does not apply to the LTIP’'satom of management
incentives. Because KBR has failed to state anctar breach upon which it may
reasonably recover in relation to Section 5.04, lzachuse KBR has failed to plead
with specificity a fraud claim with respect to th&lP independent of the alleged
breach, the accompanying fraud claim must alsassisised.

2. Counterclaim F

In Counterclaim F, KBR alleges that ENI breachedti8a 3.04(b) of the
SPA!®® which represents and warrants that the equityests, including shares of
capital stock, of R&S and its subsidiaries are “sobject to any contractual or
statutory preemptive or similar right®® To support this allegation, KBR notes

that shareholders at one of the three R&S subsdian Poland, known as

1% KBR Opp'n Br. at 46.

1871d. at 47 (internal citation omitted).
188 Am. Countercl. 11 73-78.

189 Stock Purchase Agmt. § 3.04(b).
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Separator, held preemptive rights at the time efdlosing:’® KBR contends that,
at the time of entering the SPA, the parties uridedsthat preemptive rights were
“‘undesirable” and “could constrain KBR’s ability toontrol or divest those
subsidiaries* Further, KBR alleges that the preemptive righefsitby Separator
shareholders “rendered Separator and, in turn, R&&nd less valuable than if
they had been as warranted by ENF.” KBR also alleges that “KBR has since
divested R&S Poland for $5,018—effectively a tdtads directly attributable to
ENI's false representatiort’®

In opposition, ENI asserts that Counterclaim F shdae dismissed because
KBR has failed to sufficiently allege that the neisresentation caused damatfés.
Specifically, ENI notes that KBR fails to “even ek that the minority
shareholders exercised or even threatened to sgdie preemptive rights in their
shares to KBR’s detriment, or how that resultedny damage to KBR, much less
all three of R&S’s Polish subsidiaries being redlite worthlessness® ENI
emphasizes that a disclosure attached to the Ske&d nbat 3,938 of the 4,000

outstanding Separator shares were held by an Ré&ify,enith “the remaining 62

170 Am. Countercl. 7 73-74.

11d. at 7 76.
l72|d.

131d. at 1 77.
72 ENI Op. Br. at 56-58.
1751d. at 57-58 (emphasis in original).
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shares held by four employees and an employee’swid® ENI questions how

the purported preemptive rights of these minortigreholders could lead to the
“obliteration of the entire value of R&S Poland¢liding the entire value of two
other Polish subsidiaries that were wholly-owned¥&s . . . 2"

The allegations of Counterclaim F are that ENI bheda a representation
that no preemptive rights exist, and that it wamaged as a result, because it
received a less valuable property than that forctvhit contracted. Rule 12(b)(6)
requires notice pleading, not a statement of damagga precisiort’® Therefore,

ENI's Motion to Dismiss with respect to this claisndenied.

3. Counterclaim G

KBR alleges, in Counterclaim G, that ENI breachedt®n 3.01(b) of the
SPA, which represents and warrants that R&S andsutssidiaries are “duly
registered or qualified to conduct busine¥8 because R&S Canada lacked the

authorization to practice professional engineeimdritish Columbia®® KBR

176 1d. at 57 (citing Campbell Transmittal Aff. Ex. 10 &chedule 3.04(b) (Capitalization;
Subsidiaries)).

'7|d. at 57.

178 See, e.gOsram Sylvania Inc. v. Townsend Ventures, LLC.eBaR3-VCP, at 12 (Del. Ch.
Nov. 19, 2013) (“[T]he Court must accept even vagliegations as well pleaded ‘if they give
the opposing party notice of the claim.”) (quoti@yescent/Mach | P’rs, L.P. v. Turne846
A.2d 963, 972 (Del. Ch. 2000) (Steele, V.C., byigiestion)).

179 Stock Purchase Agmt. § 3.01(b).

'8 Am. Countercl. 19 79-84.
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alleges that this representation also breachedoBs.08 and 3.28' of the SPA;
those sections, however, involve Non-Fundamentaré&entations, and are time-
barred for the reasons discussed above. Therefoless KBR has stated a claim
for breach of Section 3.01(b), Counterclaim G nlgstlismissed.

KBR argues that the representation in 3.01(b}, R&S’s subsidiaries were
“duly registered or qualified to conduct businessgds false, because R&S Canada
had, as of the closing, failed to apply for “a tmdte of authorization to practice
professional engineering in British Columbia asurszf by the British Columbia
Engineers and Geoscientists A" According to KBR, this certificate of
authorization “is fundamental . . . because engingeservices are at the core of its
business” and lacking this certificate “limits R&&anada’s rights under British
Columbia law,” thus making R&S Canada a less vdkiamtity than it was
warranted to b&* Further, KBR alleges that R&S Canada’s Elkviewjgct “is
estimated to lose millions of dollars,” a substaintoss that “would have been
completely avoided or, in the alternative, subsédlgt mitigated if ENI had

disclosed the fact that R&S Canada lacked thefioatee of authorization required

181 Section 3.26 simply provides a warranty that theips’ statements in Article Ill are accurate;
therefore, a breach of either Section 3.01 or 8:08ld also be a breach of Section 3.26.

182 Am. Countercl. { 80.

1831d. at 79 81-82.
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by British Columbia law because KBR would not halesed on the acquisition as
structured if it had known” otherwisé'

ENI contends that the allegations of Countercl&mstate a claim for
breach, if at all, of Section 3.08, and not Sec8di, and that any claim under the
former section is time-barred. Section 3.01(b}estahat “[elach of the R&S

185 Section

Parties is duly registered or qualifigd conduct business . .
3.08(c)(i) provides that “[tlhe R&S Parties arepnssession of and in material
compliance with all material consents, licensessmis, authorizations and
approvals issued or granted by, and have madegfitrations or filings . . . as are

necessary for theonduct of the Business ."¢°

and Section 3.08(a) reads “[e]ach
R&S Party is in compliance in all material respegith all laws applicable to the
ownership andperation of the Busines®®’ “Business” is defined in the SPA as
“the businesses carried on by the R&S Parties #iseoflate of this Agreement, as
conducted consistent with past practic&8.”

ENI asserts that a certificate of authorization piactice professional
engineering “is not required for R&S Canada to belifjed to conduct business in

Canada or British Columbia,” and that Section 3)Xhus “cannot be read to

include an obligation to apply for or obtain a derdte of authorization to practice

1841d. at 11 83-84.

185 Stock Purchase Agmt. § 3.01(b) (emphasis added).
%014, at § 3.08(c)(i).

871d. at § 3.08(a).

1881d. at 1 (Art. | Definitions).
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professional engineering, as KBR alleges, becawaeobligation is covered by the
separate representation in Section 3.08 of the 'SPAENI notes, in addition, that
“[bly creating this separate category of operaspecific representations in
Section 3.08, the parties demonstrated the intentm exclude permits and
authorization certificates from the narrower anchdamental Representation in
Section 6.01(a)(i) that the R&S entities sold toRKBere properly organized and
in good corporate standing in the jurisdictions wehéhey are authorized to
conduct businesg™®

KBR attempts to counter this interpretation of A by asserting that,
because the definition of “Business” is “the busses carried on by the R&S
Parties . . .” the term “Business” is merely “thimstotal of each ‘business’ that the
R&S Parties collectively carry o™ Thus, according to KBR, because R&S
Canada “conducts its ‘business’—the practice offgssional engineering in,
among other locations, British Columbia, where siagle largest project is
located”—ENI effectively represented in Section13lf) that “R&S Canada was
registered or qualified to practice professionajieeering in British Columbia‘®

| find that KBR has failed to present a reasonaferpretation of Sections 3.01

and 3.08.

189 ENI Op. Br. at 60-61.
19014, at 61.

191 KBR Opp'n Br. at 54.
19214, at 54-55.
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Under Section 3.01, ENI warrants that R&S Canaddregistered or
gualified and . . . in good standing” to do bussas a Canadian entity. That is the
Fundamental Representation under the SPA, and rten8ed Counterclaim does
not allege that R&S Canada is not so qualified.e Bf*A then provides, in Non-
Fundamental Representation 3.08(c), that R&S Caliada possession of and in
material compliance with all material consentserises, permits, authorizations
and approvals” from any “Governmental Authoritys mecessary to “the conduct
of the Business,” “Business” being defined as R&Sibessbeing pursued as of
the date of the Agreemerit. Read together, the two sections are not ambiguous
Section 3.01 provides that as of closing, R&S waseatity qualified to do
business in Canada, which it was; Section 3.08@ryamts that R&S Canada had
the licensure to carry on its current businessclviiBR alleges it did not. Thus,
Counterclaim G states a claim for breach of SecBd@8, which is time-barred,
rather than Section 3.01, which is not. Under K&Rtoffered construction,
Section 3.01 would include, under the rubric “régied or qualified to conduct
business,” all of the warranties under Section @)Y)8leaving that section
surplusage. Adopting such a reading would theeetoansgress the cannon of
construction and would, by eliminating the agreedHnitation period for this

claim, fundamentally and impermissibly change tleghin between the parties.

193 SeeStock Purchase Agmt. at 1 (Art. | Definitions).
59



For these reasons, that portion of Counterclaimufpqrtedly relating to breach of
a Fundamental Representation is dismissed.

D. Rescission

ENI challenges KBR'’s attempts to rescind the tratisa. Rescission is not
a cause of action but a remedy available only wHaots indicate equity so
requires” Because such an inquiry is fact specific, | dexlto address it in
connection with this Motion to Dismiss, except tay sthat KBR’s burden to
establish an entitlement to rescission, in lighthaf likely change in circumstances
due to the passage of time here, is heavy.
V. Conclusion

For the foregoing reasons, ENI's Motion to Dismiss denied as to
Counterclaim D; Counterclaim F; and allegationsfrafud based on the Non-
Fundamental Representations and made in connestibrCounterclaims A, B, C,
and E. ENI's Motion is granted as to the remainfedKkBR’s Counterclaims. An

appropriate Order accompanies this Memorandum Opini

194 SeeCrescent/Mach | Partners, L.P. v. Turn&46 A.2d 963, 991 (Del. Ch. 2000) (refraining
from dismissing claim for rescission at the motiordismiss stage, and explaining that “[ijn
response to a motion to dismiss, | simply deternmhether plaintiff has stated a claim for
which relief might be granted. If | find that phiffs have stated cognizable claims, then ‘the
nature of that relief is not relevant and needb®addressed.” Because the determination of
relief is beyond the scope of this motion and premeawithout an established evidentiary
record, | will not address this issue”) (interngions omitted).
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Figure |

Counterclaim Non- Fundamental Covenants Accompanying
Fundamental Representations Fraud
Representations Allegations?
Counterclaim A | § 3.07 Yes
Counterclaim B | 88 3.06, 3.07 Yes
Counterclaim C | 88 3.06, 3.07 Yes
Counterclaim D 88 3.11(a), 3.11(e) §5.04 No
Counterclaaim E | 88 3.17(n), 3.26 88 5.04, 5.09(b) | Yes
Counterclaim F § 3.04 No
Counterclaim G | § 3.08 §3.01 No
CounterclaimH | § 3.13(b) No
Counterclaim| | 8§ 3.13(b) No
CounterclaimJ | 8 3.13(b) No
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