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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices.
ORDER

This 4" day of November 2013, upon consideration of theeliants
brief filed pursuant to Supreme Court Rule 26(d3, &ttorneys motion to
withdraw, and the Stateresponse, it appears to the Court that:

(1) The appellant, Kwame Owens, was arrested abdesuently
indicted for seriously injuring Anthony Dorman infight on May 29, 2012
that took place in front of Dorman’s Wilmington idsnce. The fight was
witnessed by Owens’ girlfriend, Na'Tasha Walley,dakvalley’'s two
children, ages five and one. Dorman is the bia@algfather of Walley’s

five-year old child.



(2) At the conclusion of a two-day jury trial inniary 2013,
Owens was convicted, as charged, of Assault inSeeond Degree and
Endangering the Welfare of a Child. On March 28,2 the Superior Court
sentenced Owens to a total of six years at Levelispended after eighteen
months for four years at Level IV, suspended atermonths for eighteen
months of probation. This is Owens’ direct appeal.

(3) On appeal, Owens’ appellate counsel (“Counsdigs filed a
brief and a motion to withdraw pursuant to Supre@murt Rule 26(c)
(“Rule 26(c)”)? Counsel asserts that, based upon a complete axetlic
examination of the record, there are no arguabpealable issues. Owens,
through Counsel, has submitted several issuefhiéCburt’s consideration.
The State has responded to Owens’ issues and hasdmo affirm the
Superior Court’s judgment.

(4) When reviewing a motion to withdraw and an aspanying
brief under Rule 26(c), the Court must be satisfiet Counsel has made a
conscientious examination of the record and the flamarguable claims.

The Court must also conduct its own review of theord and determine

! Owens was represented by different counsel at tria

2 See Del. Supr. Ct. R. 26(c) (governing criminal apgealthout merit).

% Penson v. Ohio, 488 U.S. 75, 83 (1988McCoy v. Court of Appeals of Wisconsin, 486
U.S. 429, 442 (1988Andersv. California, 386 U.S. 738, 744 (1967).
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whether the appeal is so totally devoid of at |l@eagtiably appealable issues
that it can be decided without an adversary presient'

(5) In his written submission on appeal, Owens toes (i)
whether there was sufficient evidence to convich lof Assault in the
Second Degree and (ii) the validity of the Endamgethe Welfare of a
Child charge. Also, Owens claims that he “nevented a jury trial,” and
that his sentence is too long. None of Owenshtdahas merit.

(6) To the extent Owens challenges the validityh& grand jury
indictment, his claim is unavailing. The purpo$ew indictment is to place
a defendant on notice of the crimes charye@@wens does not contend, and
the record does not reflect, that the indictmenhis case failed to place him
on notice of the crimes with which he was charged.

(7) Under Delaware law, the jury is the sole trief fact,
responsible for determining witness credibility aedolving conflicts in the
testimony’ When a defendant challenges the sufficiency efetidence,
the Court’'s standard of review is whether any raldrier of fact, viewing

the evidence in the light most favorable to theeSteould find the defendant

41d.

®> Del. Super. Ct. Crim. R. 7(cPawkins v. Sate, 2005 WL 2254197 (Del. Sept. 15,
2005) (citingMalloy v. Sate, 462 A.2d 1088, 1092 (Del. 1983)).

S Tyrev. State, 412 A.2d 326, 330 (Del. 1980).
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guilty beyond a reasonable doubitt is entirely within the discretion of the
jury to accept one witness’ testimony and to refjeetconflicting testimony
of other witnesses.

(8) In this case, Dorman and Owens each testifiad the other
was the aggressor. Dorman testified that Owenshmah him in the jaw,
knocked him to the ground, and then slammed hisd hagainst the
pavement, breaking his jaw in three places. Owestdied that he punched
Dorman to protect Walley and the children and tevpnt Dorman from
attacking him. Walley testified that Dorman reathato her car and
starting “choking [Owens] or grabbing him or somegy” Dorman’s
neighbor testified that she saw Owens “lunge” atritan and slam Dorman
to the ground.

(9) After a thorough review of the record in th&se, we conclude
that the State presented sufficient evidence ferjthy to reject Owens’
justification defense and to conclude, beyond asaeable doubt, that
Owens committed Assault in the Second Degree whenebklessly or
intentionally caused serious physical injury to Dan. Furthermore,

because Owens committed Assault in the Second Begrecrime of

’ Robertson v. Sate, 596 A.2d 1345, 1355 (Del. 1991).
8 Pryor v. Sate, 453 A.2d 98, 100 (Del. 1982).
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violence? in the presence of Dorman’s child, the jury prépeonvicted
Owens of Endangering the Welfare of a Chfld.

(10) Owens’ next claim, that he “never wanted & fuial” is belied
by the record. In a colloquy with the Superior @ammediately before
jury selection, Owens rejected a plea offer andresgly indicated that he
had decided to proceed to trial.

(11) Finally, Owens’ dissatisfaction with the lehgif his sentence
is unavailing. In Delaware, appellate review ofmtnal sentences is limited
to a determination that the sentence is within steutory limitst®> For
Assault in the Second Degree, a class D felony,r@weas sentenced to five
years at Level V suspended after eighteen month®fo years at Level IV
work release suspended after six months for probAti For Endangering

the Welfare of a Child, a class A misdemeanor, Gnegas sentenced to one

° Del. Code Ann. tit. 11, § 4201(c) (Supp. 2013).

19 see Del. Code Ann. tit. 11, § 1102(a)(4) (Supp. 2048pviding that a person is guilty

of endangering the welfare of a child when “[t]gerson commits any violent felony . . .
knowing that such felony . . . was witnessed, eithesight or sound, by a child less than
18 years of age who is a member of the person’dyfamnthe victim’s family”).

1 Trial tr. at 8-10 (Jan. 15, 2013).

12 gplev. Sate, 701 A.2d 79, 83 (Del. 1997) (citifgayes v. Sate, 604 A.2d 839, 842
(Del. 1992)).

13 Del. Code Ann. tit. 11, § 612 (Supp. 2013).
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year at Level V suspended for one year of probdfio@wens’ sentences
were well within the statutory range for his offea®

(12) The Court has reviewed the record carefully has concluded
that Owens’ appeal is wholly without merit and devof any arguably
appealable issue. We are satisfied that Counseé rmaonscientious effort
to examine the record and the law and properlyroeted that Owens
could not raise a meritorious claim on direct appea

NOW, THEREFORE, IT IS ORDERED that the State’s motto
affirm is GRANTED. The judgment of the SuperioruCois AFFIRMED.
The motion to withdraw is moot.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

4 Del. Code Ann. tit. 11, § 1102(b)(4).
> Del. Code Ann. tit. 11, 8§ 4205(b)(4), 4206(a)1@p
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