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RIDGELY, Justice:



This interlocutory appeal involves whether Delavsarpersonal injury
protection (PIP) statuteequires insurers to reserve PIP benefits for Vesges
when requested. The plaintiff suffered severerieguas a passenger in a car
accident. While he was in a coma, his mother sigioe him an assignment of
insurance benefits in favor of the hospital. Rl#ihas not challenged the validity
of this assignment. The hospital’'s claim was priynpaid by the insurance
company. When the plaintiff later requested thsurars to reserve his PIP
benefits for his past and future lost wages, he wismed that the benefits had
been exhausted by the payment to the healthcavedpro

On cross-motions for summary judgment, the Supe@ourt held sua
spontethat the unchallenged assignment to the healthmareider was invalid.
The court also held that the policy underlying Bi® statute requires insurers to
reserve PIP benefits for lost wages upon requBst. the issue of the validity of
the assignment of plaintiff's benefits was not feteor argued below. Plaintiff's
counsel conceded to the trial court, “[w]e havertntested the validity of the
assignment” which he described as “an assignmembexfical expenses, not an

assignment of lost wage$.” The Superior Court erred as a matter of law in

! PIP insurance is part of Delaware’s “no-fault’urence schem&ray v. Allstate Ins. Co668
A.2d 778, 779 (Del. Super. Ct. 1995).
2 Appellant’s Op. Br. Appendix at A678.



deciding this uncontested issue. Because thersmsigt on behalf of the plaintiff
resulted in the exhaustion of his PIP benefits fgefbe plaintiff requested the
reservation of PIP benefits for his lost wages,|#gal issue of whether the insurer
was required to reserve PIP benefits for lost wagesoot. Accordingly, we

REVERSE the judgment of the Superior Court.

Facts and Procedural History
This matter arises from a single-vehicle acciderz009. Melvin Davis was
the passenger in a car being driven by James Shiepyge lost control of the
vehicle. Davis was seriously injured and spentvadeks in Christiana Hospital.
The owner of the car was Donna Wilson. Wilson hadnsurance policy on the
car with State Farm Mutual Automobile Insurance @any (“State Farm”), which
provided $15,000 in PIP benefits. Following theident, and while Davis was in
a coma, his mother executed a revocable assignoh@mturance benefits in favor
of Christiana Care, which authorized the healthe clacility to seek payment
directly from State Farm. The assignment provided:
| assign and request payment of benefits to ChnatiCare
Health Services and to physicians providing hospidsed

services . . . for which | am entitled under then of any and
all policies under which | have coverage. This gasient



applies to all services related to my current [t@afpadmission
or, for outpatient services, until revoked.

The cost of the medical treatment Davis receivedthia hospital exceeded
$135,000. Davis currently suffers from neurologigeoblems as a result of the
injuries sustained in the accident.

On December 29, 2009, after issuing a reservatiargbts letter to Davis,
State Farm notified Davis that liability coveragasadenied, but it agreed to pay
PIP benefits. On January 5, 2010, a paralegdbémis’ counsel called State Farm
to check on the status of Davis’ insurance coverdgfate Farm told the paralegal
that the insurance coverage had been denied mesglects. But on January 6th,
State Farm paid the PIP policy-maximum amount, 8@, to Christiana Care and
the Delaware Neurological Group. On that same @myis’ counsel wrote to
State Farm requesting a PIP application. On Jgn8dr, State Farm mailed
Davis’ counsel a letter stating that his PIP bdadfad been exhausted through the
payments to his health care providers. State Fadnmot receive Davis’ January
6th letter requesting a PIP application until Japddth. On February 1st, Davis’
counsel called State Farm and asked it to reseaxasDPIP benefits for his lost

earnings. Counsel was informed that pursuant &beStarm’s first-in, first-out

% Appellee Ans. Br. Appendix at B46.



policy, the PIP benefits had been fully exhauéte@n February 5th, State Farm
received a facsimile again requesting a PIP apmicaand reservation of lost
earnings benefits. This request was denied by $atm.

In September 2010, Davis filed a complaint assgrfour claims against
State Farm seeking lost earnings, general damagesrfotional distress, punitive
damages, and attorneys’ féedn May 2011, Davis filed an amended complaint,
pleading the case as a class action and seekirgglaratory judgment on State
Farm’s obligation under 2Del. C.8§ 2118 to reserve lost earnings benefits. Davis
also alleged claims of breach of contract, bachfand violations of 2Del. C.

8§ 2118B, which addresses penalty interest on clénasgo unpaid for more than
30 days. Pursuant to a stipulation and order edtéy the Superior Court, the
parties filed cross-motions for summary judgmentta@se issues.

In September 2012, the Superior Court granted Dawetion for partial
summary judgment and State Farm’s motion for sungmagdgment on Davis’
negligent infliction of emotional distress clainT.he trial court foundsua sponte

that the assignment of benefits given by Davis’ meotwas invalid and that State

* Under the first-in, first-out policy, State Farrays claims in the order it receives them.

®> These claims were: (1) that State Farm breachedh#urance contract by paying the $15,000
of PIP benefits under the policy to medical prov&deather than reserving that money for lost
earnings; and, that in so doing, State Farm (2adired its covenant of good faith and fair
dealing and caused (3) intentional infliction of&manal distress and (4) negligent infliction of

emotional distress to Davis.



Farm improperly paid the $15,000 in PIP benefitsClaristiana Care and the
Delaware Neurological Group. Even though the Wiglidf the assignment was not
challenged and the limit of the PIP benefit wasaedted by the payment to the
medical providers, the trial court stated:

There are now $15,000 in PIP benefits availableDavis and

his health care providers. The question now istidreState

Farm is obligated [under § 2118] to reserve DaviB¥

benefits for his lost earnings at the expense sfhisialth care

providers and in a manner that will cause StatemFsome
additional administrative expenSe.

The trial court ultimately held “that the legisla¢ would want the PIP statute to
be applied in such a manner that allows the injp@don to reserve his or her PIP
benefits that have otherwise not been properly paichis or her lost earnings.
This is certainly to Davis’s benefif."This interlocutory appeal followed.
Discussion
This Court reviews a Superior Court’s grant of stanyrjudgmente novd
This review extends to both “the facts and theilawrder to determine whether or

not the undisputed facts entitled the movant tgjoent as a matter of law."We

® Davis v. State Farm Mut. Auto. Ins. C6.A. No. S10C-09-005, slip op. at 8-9 (Del. Suftr

May 25, 2012).

’1d. at 9-10.

8 Acro Extrusion Corp. v. Cunninghar@10 A.2d 345, 347 (Del. 2002) (citi®jue Hen Lines,
Inc. v. Turbitt 787 A.2d 74, 77 (Del. 2001)).

® United Vanguard Fund, Inc. v. TakeCare, |93 A.2d 1076, 1079 (Del. 1997) (citidgnold

v. Society for Savings Bancorp, In678 A.2d 533, 535 (Del. 1996)).



“must view the evidence, and all reasonable infegsriaken therefrom, in the light
most favorable to the non-moving party and deteemwhether an issue of material
fact exists such that summary judgment was imprbSerWhen interpreting a
statute, Delaware courts must “ascertain and giVecteto the intent of the
legislature.™

21 Del. C. § 2118 requires the minimum insurance coveragenfotor
vehicles registered in Delaware State Farm urges this Court to overturn the trial

court’s interpretation of 2Del. C.§ 2118 and hold that the statute does not require

19 Acro Extrusion Corp.810 A.2d at 347.
11n re Adoption of Swansp623 A.2d 1095, 1096 (Del. 1993).
12 |n relevant part, § 2118 provides:
(2) a. Compensation to injured persons for readenabd necessary
expenses incurred within 2 years from the dat@éefaccident for:
1. Medical, hospital, dental, surgical, medicineray, ambulance,
prosthetic services, professional nursing and firssrvices. . . .
2. Net amount of lost earnings. Lost earnings simallude net lost
earnings of a self-employed person.
3. Where a qualified medical practitioner shallthivi 2 years from the
date of an accident, verify in writing that surdioadental procedures
will be necessary and are then medically ascetbé&naut impractical
or impossible to perform during that 2-year peritdte cost of such
dental or surgical procedures, including expensesdlated medical
treatment, and the net amount of lost earningsitosbnnection with
such dental or surgical procedures shall be payable

b. The minimum insurance coverage which will sgtikfe requirements

of subparagraph a. of this paragraph is a minimuomt for the total of all

payments which must be made pursuant to that sabh of $15,000

for any 1 person and $30,000 for all persons imjumeany 1 accident.
21Del. C.8 2118(a)(2)(a)—(b).



an insurer to reserve PIP benefits for lost wag®¥e do not reach the issue
because it is moot under the facts of this case.

“Mootness arises when controversy between the gsario longer exists
such that a court can no longer grant relief inrtiater.™ The function of this
Court—as well as the Superior Court—is to decidtual¢ live controversie¥.
Thus, we do not answer questions that have becoow. nfUnder the mootness
doctrine, ‘although there may have been a justiei@ontroversy at the time the
litigation was commenced, the action will be dissers if that controversy ceases
to exist.”™ There are two exceptions to the mootness doctf#iteations that are
capable of repetition but evade review or mattépublic importance

In this case, the validity of Davis’ assignment @iristiana Care was
unchallenged below. The available PIP benefits were limited to $18,00Vhen
Davis’ counsel attempted to reserve his benefitdost earnings, the PIP coverage

had been exhausted three weeks earlier. Havimgtpaifull $15,000 on behalf of

13 Mentor Graphics Corp. v. Shapir818 A.2d 959, 963 (Del. 2003)ee also Gen. Motorg01
A.2d at 823 (explaining that “[a] proceeding mayg@®e moot . . . if the legal issue in dispute is
no longer amenable to a judicial resolution”).

4 Del. Const. art. IV, § 11Gen. Motors Corp. v. New Castle Cnty01 A.2d 819, 823 (Del.
1997).

15 Am. Littoral Soc., Inc. v. Bernie’s Conchs, L9454 A.2d 909, 2008 WL 2520634, at *2 (Del.
June 24, 2008) (quotingen. Motors 701 A.2d at 823).

18 Gen. Motors 701 A.2d at 823 n.5.

" In his Motion for Summary Judgment, Davis did a&dhat State Farm was not permitted to
pay out claims based on a health care assignmBraivis did not, however, argue that the
assignment was invalid



Davis, State Farm fully performed and dischargedliity under the policy. As
State Farm argued below, there was no outstandihgation remaining to Dauvis.
Thus, Davis could not reserve any PIP even undetriill court’s interpretation of
8§ 2118. Therefore, Davis’ claim that State Farmprioperly failed to reserve PIP
benefits is moot because there were no benefitddefeserve when his counsel
made the request. Moreover, we are not persudmadiavis’ claims fall within
either exception to the mootness doctrine. We reevéhe grant of summary
judgment below and remand for further proceedimysistent with this opinion.
Even though we do not reach the issue of statwomgtruction in this case,
we note that several states—unlike Delaware’s Géesembly—have expressly
addressed the allocation of PIP benefits and claimeservations. For example,
Florida requires insurers to reserve $5,000 of BdRefits for medical care for the
first 30 days after an accidefit. After that 30-day period, the insurer may use
whatever balance remaining to pay any other cldinfaurther, Florida courts have
also held that when an insured has two applicablieips, PIP coverage for wages

and medical costs and medical coverage for medastbk, an insured has the right

18 SeeRestatement (Second) of Contracts § 235 (1981)lI(frarfformance of a duty under a
contract discharges the duty.”).
;z Fla. Stat. Ann. § 627.736(4)(c).

Id.



to have benefits allocated to pay the medical experout of the medical pay
coverage so that PIP coverage would not be exdhtiste

Kentucky law allows an insured to direct paymentsbenefits among
differing losses if the direction is provided initng to the insuref? This
reservation can be made on a prospective Badiit the recovery of benefits by
insureds is still limited to losses actually accltfe Further, Kentucky law limits
coverage for loss of wages to $200 per wéek.

We do not advocate for any particular statutoryesad over another but
point out these illustrations in the event the GahAssembly should choose to
clarify its policy preferences.

Conclusion
The judgment of the Superior Court is REVERSED, #igl matter is

REMANDED for further proceedings consistent witrstbpinion.

?L Holloway v. State Farm Mut. Auto. Ins. C870 So. 2d 452, 454 (Fla. Dist. Ct. App. 1979).
?2Ky. Rev. Stat. § 304.39-241.

22 d.

24 SeeWemyss v. Colemai29 S.W.2d 174, 182 (Ky. 1987) (explaining thankucky's motor
vehicle insurance statute “limits recovery for loagiparations benefits to accrued losses”).
251d. at 181(citing Ky. Rev. Stat. § 304.39-020).
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