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Dear Counsel:

In this matter, the Plaintiff has set itself thfficult task of demonstrating
entitlement to specific performance of a mergereagrent, consummation of
which is complicated by labor strikes at its mawctdang facilities in the US and
China. This Letter Opinion addresses a discrebsetuof that issue: whether the
Plaintiff is disabled from receiving specific pemitance as a matter of law, given
the plain language of the Merger Agreement andatlegations in the Complaint.
| conclude that the answer to this question is no.

Due to the nature of this action, the parties ftheenear-Herculean task of

conducting discovery and preparation for trial om extremely compressed



schedule. In an attempt to alleviate that effogermitted the Defendant to file
this Motion for Judgment on the Pleadings, and rettempted to resolve it on a
similarly expedited schedule. Therefore, | addrdsthis Motion in part from the
bench, and | address the remainder in this infotraéter Opinion, under the belief
that a quick decision, in rough-and-ready form/| Wwé& more useful to the parties
than a more polished opinion at a later time.
A. Facts

This action involves a $2.5 billion merger trangattin which Defendants
Apollo (Mauritius) Holdings Pvt. Ltd., Apollo TyreB.V., and Apollo Acquisition
Corp. (collectively, “Apollo”) contracted to purcea Plaintiff Cooper Tire &
Rubber Co. (“Cooper”) for $35.00 per share. Afiee merger was announced,
labor unions at Cooper's Chinese joint venture, ngsban (Shandong) Tire
Company, Ltd. (“CCT”), went on strike. As a result, according to Cooper’s
Complaint, filed on October 4, 2013, “[tjhe CCT dabunion has since allowed
CCT to resume limited production at the manufaowfacility, but has refused to
produce Cooper-branded tires, blocked certain Qeappointed managers from
accessing CCT's facility, barred Cooper from olitaancertain of CCT’s business

and financial records, and is preventing CCT frowputting certain financial data

! Compl. 1 8.



into computer systems to which Cooper has remotesac® In addition, as a
result of the merger announcement, Cooper’s domasion, United Steelworkers
(“USW"), filed grievances alleging that the Merg&sgreement violated the union’s
collective bargaining agreements for Cooper’s Rigidind Texarkana plartsin
response to an arbitration decision requiring ttretse collective bargaining
agreements be renegotiated, Cooper seeks to caxpp#bd to use its best efforts
to negotiate a new contract with USW.UIltimately, Cooper seeks an order
compelling Apollo to specifically perform its obldgons under the Merger
Agreement, or in the alternative, awarding monegnaiges for breaches of this
Agreement,

Cooper seeks specific performance under Sectid® @f the Merger
Agreement, which provides:

The parties hereto hereby agree that irreparabieadga would occur

in the event that any provision of this Agreemeptavnot performed

in accordance with its specific terms or were oth®e breached, and

that money damages or other legal remedies wouldaan adequate
remedy for any such damages. Notwithstanding ahegbing or any

2 1d. at 1 8. See also idat 67 (“Further, the union has been seekingsaupt the Merger by
physically barring certain Cooper-appointed manageym accessing CCT’s facility or from
obtaining certain of CCT’s financial books and nelso. . . .”).

3|d. at 72 (“Specifically, the USW asserted thatNerger Agreement contemplated the ‘sale’
of the Findlay and Texarkana plants within the nreguof the collective bargaining agreements,
and that Cooper had violated those collective bangg agreements by entering into the Merger
without the plants’ buyer, Apollo, having (1) agile® recognize the USW as the bargaining
unit, and (2) entered into an agreement establjstiia terms and conditions of employment at
those plants.”).

*1d. at 17 11-12.

>Id. at 19 1, 141.



other provision hereof to the contrary, it is agr¢leat . . . [Cooper]

may seek specific performance of [Apollo’'s] obligas to

consummate the Merger if and only in the event thatll conditions

in Sections 7.1 and7.2 have been satisfied . °. .
Section 7.1 provides that consummation of the mrenge conditioned on
stockholder approval, governmental approvals, d absence of court orders
enjoining the transactioh.Section 7.2 sets out conditions to Apollo’s oatign to
perform under the Merger Agreement. Relevant tolldfs current Motion for
Judgment on the Pleadings, Section 7.2(b) statds‘i@ooper] shall have in all
material respects performed or complied with theeoants and agreements
contained in this Agreement to be performed or dadpwith by it prior to or on
the Closing Date® Section 7.2(b) isotlimited such that breaches of covenants or

agreements constitute the failure of a conditaty if such a breach amounts to a

Material Adverse Effect, as defined in Section 10'2. Section 7.2(c) does,

® Merger Agmt. § 9.10.

’1d. at § 7.1(a)-(c). The parties have not arguetittiese conditions have not been met.

®1d. at § 7.2(b).

° But sedd at § 7.2(a) (“The representations and warrantiégsedCompany set forth herein shall
be true and correct in all respects . . . excepererithe failure of such representations and
warranties to be so true and correct would notomasly be expected to have or result in,
individually or in the aggregate, a Material AdweEsffect . . . .”);id. at 8§ 7.2(c) (“Except for any
event, state of facts or circumstances disclosedhen Company Disclosure Letter, since
December 31, 2012, there shall not have occurrgdeaent, state of facts or circumstances
which, individually or in the aggregate, would reasably be expected to have a Material
Adverse Effect.”).

191d. at § 10.2(i)(F) (exempting from the definition Mfaterial Adverse Effect “the execution
and delivery of this Agreement or the public anrmament or pendency of the Merger or any of
the other Transactions or the Financing, includihg impact thereof on the relationships,
contractual or otherwise, of the Company or anyitefSubsidiaries with employees, labor
unions, customers, suppliers or partners . . ..").
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however, provide as a condition to Apollo’s obligat that “there shall not have
occurred any event, state of facts or circumstamdggsh, individually or in the
aggregate, would reasonably be expected to haveteridl Adverse Effect®
Notably, the parties defined Material Adverse Hffdo explicitly exclude
circumstances attributable to the parties’ exeocutbthe Merger Agreement and
the announcement of the merger, including the tiegulmpact on relationships
between Cooper and its subsidiaries, and their leyeses, labor unions,
customers, suppliers or partnets.”

Article IV of the Merger Agreement sets forth tbevenants to which the
parties agree, and the applicable standards gomethe parties’ satisfaction of
those covenants. Section 5.1, for example, provikat:

[Cooper] shall, and shall cause each of its Suésel to, conduct its

business in the ordinary course of business camistvith past

practice and in compliance in all material respedth all material

applicable Laws, and shall, and shall cause eadis &ubsidiaries to,

use its commercially reasonable efforts to presamtect its present
business organization . . *”

Section 5.2 states that “[Cooper] shall, and stelise each of its Subsidiaries and
Representatives to” cease solicitation of the Campa Article VI of the Merger

Agreement sets forth “Additional Agreements” birglithe parties, and provides

d. at § 7.2(c).
121d. at § 10.2.
¥1d. at § 5.1(a).
“1d. at § 5.2.



different standards of compliance in each subsettio The parties before me
dispute the application and interpretation of dertAdditional Agreements—
specifically, Sections 6.5 and 6.11—as conditions Apollo’s obligation to

consummate the merger under Section 7.2(b).

On October 18, 2013, Apollo filed this Motion foudhgment on the
Pleadings, asserting that Cooper had failed to &pmih Section 5.1(a) of the
Merger Agreement, which governs the interim busrgserations of both Cooper
and Apollo. As a result of this failure, accordittgApollo, Cooper had failed to
satisfy a condition to closing in accordance withct®n 7.2(b), and therefore
could not seek specific performance of the mergeleu Section 9.10. | heard oral
argument on that Motion telephonically on Octobé&r and denied it from the
bench. However, because Apollo asserted for teetime an additional argument
In its response to Cooper’'s opposition briefF—namehat Cooper’s failure to
comply with Section 6.5 of the Merger Agreementaddsolved Apollo of its
obligation to consummate the merger—I permittedgagies to further brief this

issue, and indicated that | would issue a writteniglon thereon without further

15See, e.gd. at § 6.1(a) (“[Cooper] will use reasonable befirés to cause the Proxy Statement
to be disseminated to the holders of the Shares’);.id. at § 6.2(a) (“Subject to Section 5.2(a),
[Cooper] shall take all actions in accordance \apiplicable Law . . . .”)id. at 8 6.4 (“Subject to
applicable Law, [Cooper] shall give prompt notice[Apollo], and [Apollo] shall give prompt
notice to [Cooper] . . . .")id. at 8 6.11(a) (“Subject to the terms and conditiofsthis
Agreement, [Apollo] shall use their respective oeable best efforts to take (or cause to be
taken) all action and to do (or cause to be dolighimgs, necessary, proper, or advisable to
obtain the Financing contemplated by the FinanEinguments . . . .").
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oral argument. Apollo filed a letter brief on Oséw 21. Cooper replied to this
brief, and Apollo filed a response on the evenih@otober 23. For the reasons
that follow, | deny Apollo’s Motion for Judgment dne Pleadings.
B. Standard
A motion for judgment on the pleadings will be mged only where “there
are no material issues of fact and the movanttifieshto judgment as a matter of

IaW.”l6

In considering such a motion, the Court must dr@lvreasonable
inferences in favor of the non-moving pafty.Under this standard, a motion for
judgment on the pleadings provides the “proper &aork for enforcing
unambiguous contracts because there is no neeestive material disputes of
fact.”™®

When analyzing a contract on a motion for judgnm@nthe pleadings, this
Court will grant such a motion only if the contragtovisions at issue are
unambiguous. “Ambiguity does not exist simply hesz the parties disagree
about what the contract means. Moreover, extrimgol evidence cannot be used
to manufacture an ambiguity in a contract thatdicihas only one reasonable

meaning. Rather, contracts are ambiguous wheprthasions in controversy are

reasonably or fairly susceptible of different ipiestations or may have two or

f?" McMillan v. Intercargo Corp 768 A.2d 492, 499 (Del. Ch. 2000).
Id.
8 Lillis v. AT & T Corp, 904 A.2d 325, 329-30 (Del. Ch. 2006).

~



more different meanings?” Multiple reasonable interpretations may arise nehe
for instance, a contract “requires harmonizatiors@mingly conflicting contract
provisions.”® Importantly, “[w]hen interpreting contracts, wenstrue them as a
whole and give effect to every provision if it isasonably possiblé” As the
moving party here, Apollo has the burden of essalntig that its interpretation of
Section 6.5 is the only reasonable interpretatiom other words, if both Apollo’s
and Cooper’s interpretations of the Merger Agreemare reasonable, then
Apollo’s Motion for Judgment on the Pleadings mbst denied, and the Court
must determine the intent of the parties at trial.
C. The Patrties’ Interpretations of the Merger Agreemen

Apollo asserts that Cooper has failed to fulfillcandition to Apollo’s
obligation to close the merger under Section 7.b@mause Cooper has failed to
satisfy its agreement under Section®.5-hat provision states:

Subject to the Confidentiality Agreement and a@ille Law relating

to the sharing of information, [Cooper] agrees tovile, and shall

cause its Subsidiaries to provide, [Apollo] and Representatives,

from time to time prior to the earlier of the Effee Time or the

termination of this Agreement, reasonable accessnglunormal
business hours to (i) [Cooper’'s] and its Subsid&rirespective

9 United Rentals, Inc. v. RAM Holdings, In®37 A.2d 810, 830 (Del. Ch. 2007) (internal
citations omitted)see alsdmpact Investments Colorado II, LLC v. Impact HogliInc, 2012
WL 3792993, at *5 (Del. Ch. Aug. 31, 2012).

2% United Rentals, Inc937 A.2d at 831.

2L Norton v. K-Sea Transp. Partners L.B7 A.3d 354, 360 (Del. 2013).

*21d. at 830.

3 The availability of specific performance is alsanditioned on fulfillment of Section 7.2(b).
Merger Agmt. § 9.10.



properties, books, Contracts, commitments, perdameerecords and

(i) such other information as [Apollo] shall reasdly request with

respect to [Cooper] and its Subsidiaries and th@&spective

businesses, financial condition and operationseanh case, to the

extent related to the consummation of the Transastior the

ownership or operation of the respective busines§¢€ooper] and

its Subsidiaries from and after the Closing % . .
Apollo argues that it is clear from the face of @emplaint that Cooper has failed
to provide “reasonable access” to its property,kisoand records, since Cooper
admits that due to the CCT strike, Cooper cannovige any access to CCT'’s
physical plant or records. Apollo notes that “Section 6.5 includes no lirtida
regarding ‘commercially reasonable efforts,” no erehice to other matters
contemplated by the Merger Agreement, and no MalteAdverse Effect

limitation.”?®

Further, Apollo emphasizes that, unlike Sectio’(&) governing
representations and warranties, Section 7.2(bptidimited such that breaches of
covenants or agreements constitute the failure aafralition only if such a breach
amounts to a Material Adverse Effétt.

Conversely, Cooper contends that Apollo’'s requefstis records are

governed by Section 6.11(e) rather than Sectiofi®6Gooper asserts that Section

24 1d. at § 6.5. This provision also includes a limiatito protect against disclosure of
confidential information and trade secreld.

> seeCompl. 1 67 (“[T]he union has been seeking toutisthe merger by physically barring
certain Cooper-appointed managers from accessingCi@cility or from obtaining certain of
CCT'’s financial books and records . . . .").

26 Apollo’s Mot. for J. on the Pleadings (§6.5) at 2.

271d. at 3.

28 Cooper’s Opp’n to Apollo’s Mot. for J. on the Riiiiags (§6.5) at 1-3.
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6.5 does not apply to records related to finandimg transaction, because the
Merger Agreement defines “Transactions” as “the déer and the other
transactions contemplated by this Agreemesther than the Financintf®
Instead, Cooper maintains that Section 6.11(e)ieppb Apollo’s requests; that
Section provides that:
Prior to the Closing Date, [Cooper] shall use reabte best efforts to
provide and to cause its Subsidiaries and Repraperd, including
legal, finance and accounting, to provide, to [Applat [Apollo’s]
sole expense, all cooperation reasonably requédsyedpollo] that is
customary in connection with the arrangement offimancing or any
permitted replacement, amended, modified or altefadinancing
(provided that such requested cooperation doesunotasonably
interfere  with the ongoing operations of [Cooperhda its
Subsidiaries), including [the types of requestsneenated in Section
6.11(e)(i) through (xv)j°
Alternatively, Cooper argues that even if Apolleesord requests are governed by
Section 6.5, the terms “reasonable access” andl ‘ig@sonably request” require a
determination of fact not appropriate on a MotionJudgment on the Pleadirgs.
Importantly, while Apollo argues that “reasonabfEess” presumesomeaccess
to the books and records, Cooper contends thatre ircumstances, no access

could be reasonable, and that “the circumstancesowsuding the parties’

negotiations and expectations in signing the agee¢rnfare] highly relevant to

29 Merger Agmt. § 10.2 (emphasis added).
01d. at § 6.11(e).
31 Cooper’s Opp’n to Apollo’s Mot. for J. on the Pdirags (§6.5) at 3-4.

1C



evaluating the reasonableness of acc&sdri other words, Cooper suggests that
the term “reasonable access” reflects the undeatstgrof the parties that in some
circumstances—anticipated by the parties, and finerearved out of the Material
Adverse Effect definition—no access is reasonabtess’
D. Discussion

The Complaint avers that Cooper cannot providelldpwith access to the
property, documents and records contained at tHE fa@lity.>* In Section 6.5 of
the Merger Agreement, Cooper agrees to provide, tanchuse its subsidiaries
(including CCT) to provide, reasonable access to:

(i) . . . properties, books, Contracts, commitmemsrsonnel and

records and (ii) such other information as [Apol&bjall reasonably

request with respect to [Cooper] and its Subsigsgarand their

respective businesses, financial condition andadjmers, in each case,

to the extent related to consummation of the Tretimas or the

ownership or operation of the respective busines$¢€ooper] and

its Subsidiaries. . %

“Transactions” is a term defined in Section 10.2hef Agreement, and generally
refers to the transactions required by the MerggreAment,excluding “the
Financing.®® Thus, a reasonable reading of Section 6.5 is saggested by

Cooper, that,upon Apollo’'s reasonable requestooper must permit Apollo

%21d. at 4.

¥ See id(“The [Material Adverse Effect] provision, in otheords, informs the reasonableness
inquiry under [Section 6.5].”).

3 SeeCompl. 11 8, 67.

% Merger Agmt. § 6.5.

%1d. at § 10.2.
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reasonable access to CCT’s property, documentsemadds, as they relate to this
transaction buéexcluding inspections related to the financinghsf tnerger This
makes sense in terms of the Agreement, becaus®ibéci1(e) addresses access
to the latter. The Section imposes on Cooper liigation to:

use reasonable best efforts to provide and to agsiSeibsidiaries and

Representatives . . . to provide, to [Apollo] . all cooperation

reasonably requested by [Apollo] that is customargonnection with

the arrangement of the Financing . . . including..(A) financial

statements, financial data and other pertinentrmédion regarding

[Cooper] and its Subsidiaries of the type requibgdSEC Regulation

S-X and SEC Regulation S-K under the Securities .Act and (B)

information relating to [Cooper] and its Subsidegri . . customary for

the placement, arrangement and/or syndication oéndo as

contemplated by the Financing Documents, to thengxteasonably

requested by [Apollo] . . ¥’

Apollo does not move for judgment on the pleadingth respect to
Cooper’s performance under Section 6.11(e); indeeshuld not successfully do
S0, since whether Cooper has used its “reasonalteeifforts” to provide financial
data and information would present an issue ofriattamenable to such a motion.
Instead, Apollo seeks in this Motion a finding ti@&doper, unable to provideny
access to the CCT facility, must therefore haviedatio providereasonableaccess
to CCT’s property, documents and records. Thugues Apollo, Cooper has

materially failed to comply with Section 6.5. Biliis argument also must falil

under a motion for judgment on the pleading stashdecause of a disputed issue

¥1d. at § 6.11(e).
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of fact. As | have described above, a reasonadding of Section 6.5 is that
Cooper’s obligations are only triggered by a retjfes access by Apolld®
Apollo, however, points to nothing in the pleadingsnonstrating that it has made
such a request for access under Section 6.5. Coopts brief concedes that
Apollo has requested documents relating to thenimy of the merger, triggering
Cooper’'s obligation under Section 6.11(e) to useasonable best efforts” in
response. It denies, however, that Apollo requesateess to the property, data or
documents of CCT under Section 6.5; that issueetbee, remains for trial. Even
should that question be answered affirmatively, [Rpavould still have to
demonstrate that Cooper’'s failure to provide acosas unreasonablein the
context of a strike on CCT, which the Merger Agreaimindicates was an
occurrence contemplated by the parfieBecause, under a reasonable reading of
the language at issue, fact issues remain for, tAgbllo is not entitled to a

judgment on the pleadings.

3 Apollo argues that the “reasonable request” regoént only applies to a request for “other
information” under Section 6.5(ii). It contendsatino request requirement attaches to Section
6.5(i), the access-to-properties-and-records cawenApollo’s Response to Cooper's Opp’n at
3. This reading of the Merger Agreement, howewsuld require me to find that the parties
intended that Cooper be in material breach of toess requirement if it found itself at any time
unable to provide such acceadsspite the fact that Apollo never made a requessdch access
That construction does not appear likely. Cooper dnly promised reasonable access, and it is
difficult to see how access has been unreasonabiied in the absence of a request. In any
event, for purposes of this Motion, it is suffidighat | find that Cooper’s reading, applying the
reasonable request trigger, is a reasonable reaflthg contractual language.

39 SeeMerger Agmt. § 10.2; Compl. 11 59-60, 90.
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Because my analysis above is sufficient to denylld{s Motion for
Judgment on the Pleadings, | need not reach Cmomalditional contractual
arguments.

E. Conclusion

For the foregoing reasons, | cannot determine fibwn pleadings that
Cooper is in material breach of Section 6.5 of Mfexger Agreement. Therefore,
Apollo’s Motion for Judgment on the Pleadings isNDED. To the extent that the
foregoing requires an Order to take effd@t IS SO ORDERED. | anticipate no

further pre-trial case dispositive motion practice.

Sincerely,

/sl Sam Glasscock IlI

Sam Glasscock Il
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