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Pending before us are cross-appeals from a judgmerhe Court of
Chancery in an action brought by Walter A. Winshg@lWinshall”), as
representative of the former stockholders (theliisgShareholders”) of Harmonix
Music Systems, Inc. (“Harmonix”). The dispute a&asit of a merger in 2006 (the
“Merger”), wherein Harmonix was acquired by Viacomternational, Inc.
(“Viacom”). For the reasons stated in its opinigssued on November 10, 2011
and December 12, 20f2the Court of Chancery: (1) dismissed Winshall's
complaint against Viacom and Harmonix for failucestate a legally cognizable
claim for relief, (2) declared that Viacom was meatitled to indemnification from
the Selling Shareholders for alleged breaches pifesentations and warranties
contained in the Merger Agreement, and (3) ordgragment of the escrowed
portion of the Merger cash consideration owed byacdm to the Selling
Shareholders.

Winshall appealed to this Court from the portiontbé final judgment
dismissing Count | of his complaint. Viacom cr@ggealed from that portion of
the judgment relating to Counts Il and Il of thengplaint, in which the court

determined that Viacom was not entitled to indematfon and directed that the

! Winshall v. Viacom Int'l., IngWinshall Op), 55 A.3d 629 (Del. Ch. 2011).

2 Winshall v. Viacom, Int'l, Inc(Winshall Supp. Op, 2012 WL 6200271 (Del. Ch. Dec. 12,
2012).



escrowed funds be paid to the Selling ShareholdeFor the reasons next
discussed, we affirm the judgment of the Court batery in its entirety.
FACTS

The facts are drawn from the amended complainteeited by the Court of
Chancery in its two opinions. Viacom is a globateztainment company whose
portfolio of television, motion picture and digitatedia brands includes MTV,
BET Networks and Paramount Pictures. Harmonix ideaeloper of music-
oriented video games, includi@uitar HeroandRock Band.

In 2006, Viacom acquired Harmonix in the Mergerwhich Harmonix
became a wholly owned subsidiary of Viacom. Thdical terms of that
transaction were embodied in a merger agreemer@d ddeptember 20, 2006
(“Merger Agreement”) and in an escrow agreemenediaDctober 27, 2006
(“Escrow Agreement”). Plaintiff Winshall was thegignated representative of the
Selling Shareholders, who are the former holderslarimonix stock, options and
warrants.

Under the Merger Agreement, Viacom agreed to pag ®elling
Shareholders two forms of consideration: (1) a5fflion cash payment payable
at closing, plus (2) a contingent right to receimeremental uncapped earn-out

payments, based on Harmonix’s financial performadoging the two years after

% Both Viacom and Harmonix are Delaware corporations
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the Merger,i.e,, 2007 and 2008. Those contingent payments wenal éq 3.5
times the amount by which Harmonix’'s Gross Praodis defined by the Merger
Agreement) exceeded $32 million in 2007 and $45 million irD80 The Merger
Agreement did not require Viacom or Harmohia conduct their businesses, post-
merger, SO as to ensure or maximize the earn-gumats.

The Merger Agreement and Escrow Agreement also igedvthat the
Selling Shareholders shall indemnify and reimbuvésacom for certain losses,
including the costs of defending against thirdpataims arising out of a breach
of representations and warranties in the MergereAgrent. Those agreements
further provided that, for a period of 18 month&2 $million of the initial $175
million payment would be held in escrow and madailable to satisfy those
indemnification obligations. The Selling Sharelesidwere obligated, however, to
indemnify Viacom against any covered liabilitiesoab the escrowed $12 million,
from the monies otherwise payable under the earpmvisions.

By the time the Merger closed in October 2006, Harix was engaged in

developing a new video gam@pck Band Six months later, in March 2007 and

* Under the Merger Agreement, Gross Profit wasndefias the sum of “Product Gross Profit”
for all of Harmonix’s products, Product Gross Prdieing the difference between (i) the “Net
Revenue” attributable to the product and (ii) thensof all “Direct Variable Costs” attributable
to the product. Direct Variable Costs consistarhong other things, “distribution fees” and
“royalties payable to third partiesWinshall Op, 55 A.3d at 632.

®> Except where the context otherwise requires, tirahined post-merger entity, (Viacom and
Harmonix), are referred to collectively in this pjn as either “Viacom” or “Defendants.”
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before the development é&tock Bandwas complete, Harmonix entered into an
agreement (the “Original EA Agreement”) with Elegtrc Arts, Inc. (“EA”) to
distributeRock Bandn exchange for the payment to EA of distributi@ed (the
“distribution fee”). The distribution fee to EA red out to be an important
component of the Merger Agreement formula for dalibng the earn-out
payments to the Selling Shareholders, becausesiiowa of the largest single post-
merger expenses that Harmonix incurred. The anteodeplaint alleges that the
huge and immediate successRufck Bandhreatened to cause a surge in the 2008
earn-out payment which, in turn, gave the Defergldargaining leverage to
renegotiate the Original EA Agreement.

In October 2008, EA and Harmonix entered into arerashed licensing
agreement (the “Amended EA Agreement”) that extdrtie term of the Original
EA Agreement, and also expanded EA’s right to dhigte additional games, such
asThe Beatles: Rock Banthat were not covered by the Original EA Agreetfien
During the negotiations, (the amended complaimgais) EA offered to reduce the
2008 distribution fees payable by Harmonix (now @&acédm subsidiary) in
exchange for receiving other, separate benefitimbakely, the Defendants did not
accept that proposal. Instead, the Amended EA d&gent left the 2008

distribution fee level unchanged, and reduced tistriloution fees for years

® That game was referred to in the Amended EA Agesras “Project 9.”
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beginning in 2009, in return for (among other tngommitments by EA to
purchase advertising from MTV Networks and othemddm outlets. The
Amended EA Agreement also accelerated into 200&iceipayments due to
Harmonix from EA that would otherwise have beerdpaiJanuary and February
2009. Importantly, none of those amendments atead any way the Selling
Shareholders’ earn-out payment for 2008: the amotithat payment remained
exactly what it would have been under the OrigiBalAgreement.

During 2007 and 2008, four claims for violation iotellectual property
rights were asserted, post-merger, by third padagzsnst Harmonix. Those claims
led to a demand by Viacom, communicated to Winslaedl the Selling
Shareholders’ representative, for indemnificatioder the Merger Agreement. In
the Merger Agreement, Harmonix had represented {(Phatthere were no
outstanding intellectual property violation clainagiainst Harmonix of which
Viacom was not aware, and that (ii) no activity simess operation, or Current
Game of Harmonix constituted a violatibnOn April 24, 2008, three days before
the deadline for giving notice of claims under terger Agreement, Viacom
informed Winshall of three third-party claims thiaad been asserted against

Viacom for violation of intellectual property rightand advising that Viacom

" The latter representation, memorialized in §4.15¢b the Merger Agreement, explicitly
excluded patents. Rather, Harmonix representet ithhad no knowledge of any patent
infringement.



might seek indemnification for losses for allegeddthes of representations and
warranties in the Merger Agreemé&nn July 21, 2008, almost three months after
the deadline for notifying Winshall of certain imdeity claims had elapsed,
Viacom gave Winshall notice of a fourth claim—aggdtinfringement complaint
by Konami Digital Entertainment Co. Ultimately| &dur claims were disposed of,
either by settlement or by court dismissal.

In September 2008, four months after the contrdatsarow period had
ended, Winshall, on behalf of the Selling Shareddddemanded the release of
the escrowed funds. Viacom refused to consentgcthe alleged breaches of
representations and warranties in the Merger Agee¢m In December 2010,
Winshall filed a complaint in the Delaware CourtGliancery against Viacom and
Harmonix. That complaint was amended March 28,1204nd ultimately
embodied three Counts.

Count | alleges that in renegotiating the EA Agreatn Viacom and
Harmonix breached their implied obligation of gdadth and fair dealing under
the Merger Agreement, by intentionally not takirdyantage of their opportunity

to negotiate lower distribution fees to EA for 200By not using that leverage,

8 In the first claim against Viacom, Activision, vehi had certain rights to music video games
that Harmonix had previously developed (fBaitar Hero series), alleged that iRock Band
Harmonix had infringed copyrights and trademarka #hctivision owned. In the second claim,
1 Media LLC, a patent assignee, alleged that HarrydniRock Bandhad infringed a patent
held by ' Media. In the third claim, Gibson Guitar Corp.maker of musical instruments,
alleged that irRock BandHarmonix had infringed a patent that Gibson held.
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Winshall avers, Viacom and Harmonix intentionallampulated and reduced the
amount of the 2008 earn-out payment that the $el8hareholders would
otherwise have received. Viacom and Harmonix mdeedismiss Count | under
Court of Chancery Rule 12(b)(6) for failure to sta claim upon which relief
could be granted. In an opinion issued on Novenilier2011, the Court of
Chancery granted that motidn.

Thereafter, the parties litigated Counts Il andail Winshall’'s amended
complaint. Those Counts embodied disputes arisiag of Viacom’s claims
against the Selling Shareholders for indemnificatioder the Merger Agreement,
and out of Viacom's refusal to release the monesisl in escrow® Winshall
moved for summary judgment on Counts Il and llly dpinion dated December
12, 2012, the Court of Chancery granted that mgti@nd in its final judgment,
the court declared that Viacom was not entitlethtmnification and ordered the
release of the escrowed funds.

Winshall appealed to this Court from that portadrihe judgment dismissing

Count | of the amended complaint. Viacom and Harima@ross-appealed from

® Winshall Op, 55 A.3d 629.

19 Count Il sought declaratory relief that Viacom wem entitled to indemnification. Count Il
sought an order requiring Viacom to release theoggd funds to the Selling Shareholders.

2 Winshall Supp. Op2012 WL 6200271. The court also determinedh@alternative) that the
Konami patent claim was time-barred.



those portions of the order awarding summary judgne Winshall on Counts I
and Ill. For the reasons that follow, we uphold fidgment in its entirety.

THE CONTENTIONS, THE ISSUES
AND THE STANDARDS OF REVIEW

A. Winshall's Appeal

On his appeal, Winshall claims that the Court bhGcery reversibly erred
by dismissing his complaint, because (he urgesgadneplaint alleges a cognizable
claim for breach of the implied covenant of goodhfand fair dealing. Winshall
advances that position on two separate groundsst, fhie contends that the
amended complaint properly alleges that the Sefihgreholders had a reasonable
expectation—and the Merger Agreement imposed ariathpobligation—that
Viacom would not manipulate Harmonix’s cost struetso as to reduce the 2008
earn-out payment to the Selling Shareholders. r&day not using its bargaining
power to decrease the 2008 distribution fee to E¥emwnegotiating the Amended
EA Agreement, and instead by shifting the expenserahse into later years,
Viacom acted in bad faith and breached that impladdigation. Viacom
vigorously opposes these claims.

The issue presented on Winshall's appeal is wihethigh all reasonable
inferences drawn in favor of the plaintiff, the amed complaint alleges a
reasonably conceivable set of facts under whichptamtiff would be entitled to

relief. More specifically, the issue is whethee thlaintiff adequately pled an
10



implied contractual obligation that the Defendahtsached. Our review of a

decision dismissing a complaint for failure to statclaim isle novo

12 Central Mortg. Co. v. Morgan Stanley Mortg. Capitdbldings LLG 27 A.3d 531, 536-37
(Del. 2011). Although this standard of review wasontested, the trial court, in a lengthy
footnote 6eeWinshall Op, 55 A.3d at 636 n.23) critiqued the standard efew that this Court
reaffirmed inCentral Mortgagean unrelated case. @entral Mortgagewe held that the Court
of Chancery in several prior decisions (includidgntral Mortgage, had applied an incorrect
standard on a motion to dismiss a complaint undeurtCof Chancery Rule 12(b)(6)—
specifically, the federal pleading standard annednin Bell Atlantic Corp. v. Twomb]y550
U.S. 544 (2007) andshcroft v. Igbal 556 U.S. 662 (2009). In those cases, the Urtiadies
Supreme Court held that to survive a motion to éssmnder Rule 12(b)(6) of the Federal Rules
of Civil Procedure, a complaint must “state a clamrelief that is plausible on its facelgbal,
556 U.S. at 678 (quotingwombly 550 U.S. at 570).

The Twombly/lgbalplausibility standard is more rigorous than Delesisa counterpart
pleading standard. Long standing Delaware casddds that a complaint will survive a motion
to dismiss if it states a cognizable claim under ‘@e@asonably conceivable” set of circumstances
inferable from the alleged facts. These two staglare significantly different.SeeJayne S.
Ressler, Plausibly Pleading Personal Jurisdictipr82 Temp. L. Rev. 627, 632 (2009)
(“Twombly is premised on the notion that the sgettif of allegations contained in pleadings
can be plotted on a spectrum with ‘conceivablebae end . . . and ‘plausible’ on the other end,
as the most restrictive.”Jaccord Central Mortgage 27 A.3d at 537 n.13 (“Our governing
‘conceivability’ standard is more akin to ‘possityi) while the federal ‘plausibility’ standard
falls somewhere beyond mere ‘possibility’ but shafrtprobability.’). In Central Mortgagewe
concluded that, “until this Court decides otherwasea change is duly effected through the Civil
Rules process, the governing pleading standardelavizare to survive a motion to dismiss is
reasonable ‘conceivability.”ld. at 537

The trial court, in its footnote, appears to reg@entral Mortgagenot as a definitive
final adjudication (which it was), but as anotheumd of a continuing debate that the trial court
is free to prolong in a later opinion. Thus, th@ltcourt suggests there is little difference
between the Delaware conceivability standard aadetieral plausibility standard, given the line
of Delaware authority that holds that under theceorability standard a court need not accept
conclusory allegations unsupported by specific piacts. The court had previously cited
Twombly (the footnote adds) “only to note that the fede@lrts seemed to be moving to a
pleading standard more consistent with Delawargipr@ach.” Indeed (the trial court
volunteers), “[tjo this mind, if something is comable, it is plausible. If something is
implausible, it is inconceivable.”

The trial court's opinion was not the appropriateedimm to reargue this issue.
Procedurally, no party contested the applicabitifythe traditional reasonable conceivability
standard. Crescent/Mach | Partners, L.P. v. Dr Pepper Bogli@o. of Tex.962 A.2d 205, 208
(Del. 2008) (“Delaware law requires that a justidéa controversy exist before a court can

11



B. Viacom’s Cross Appeal

On its cross appeal, Viacom claims that the Cotr€hancery reversibly
erred in granting summary judgment to Winshall. eSfcally, Viacom argues
that: (i) the Merger Agreement imposed an indepahdiuty on the Selling
Shareholders, separate and apart from the obligaiondemnify, to pay Viacom'’s
costs of defending the third-party claims; and Winshall was obligated to
indemnify Viacom for any losses resulting from taadaims, which constituted
breaches of Merger Agreement Sections 4.15(k) at8(d)(i). The Court of
Chancery (Viacom claims) erred in concluding othsew and by ordering the

return of the escrowed funds. Winshall vigorousbposes these claims.

adjudicate properly a dispute brought before it.And substantively, the court’'s statement of
personal belief (“[tjo this mind, if something isreivable, it is plausible”) overlooks the fact
that a majority of the Justices of the United Ste&8epreme Court—who authorédomblyand
Igbal—had concluded the contrary. We recognize thatsaahe future point in time, the
plausibility standard may be shown as the bettkr for Delaware. But, and to reiterate our
holding inCentral Mortgage until this Court is persuaded of that in a fuitigated case, or until
the current standard is changed by an approprieteegdural rule amendment, reasonable
conceivability is the Rule 12(b)(6) pleading stamdia Delaware.

12



On review of a grant of summary judgment, the ingis whether there is
any genuine issue of material fact, and if not, theethe moving party is entitled
to judgment as a matter of ldW.That is the broad issue posed by Viacom’s cross

appeal from the grant of summary judgment, whichrevéewde novo™

'3 DEL. CT. CH. R. 56;5eeGMG Capital Invs., LLC v. Athenian Venture Partnkrs.P.,, 36 A.3d
776, 789 (Del. 2012). The cross appeal was prpgalen by Viacom, because it asks us to
overturn a portion of the judgment for which Viacotherwise seeks affirmance. That said, we
take this occasion to correct a potential misimgpmesrelating to the standard for taking a cross-
appeal, created by our recent decisioGarber v. Enterprise Products Holdings, LL&Z7, A.3d
400 (Del. 2013). IGerber, the Court of Chancery dismissed all claims asdedgainst the
general partner of a limited partnership, and #maining co-defendants. On appeal to this
Court, the defendants-appellees urged affirmandbeoentire judgment. The appellees argued,
nonetheless, that the Court of Chancery had emedetermining that the complaint stated a
legally cognizable claim that the defendants-apesllhad breached the implied covenant of
good faith and fair dealing. This Court declinedaddress that specific argument, because the
“[d]efendants [had] not cross-appealed from thisul€aof Chancery determination, which
therefore stands as the law of the cadd.”at 424 (footnote omitted).

Although that ruling did not affect the outcometloé Gerberappeal, it could be read as
requiring that, to challenge an adverse subsidiaigg by the trial court, an appellee must cross
appeal from that ruling, even though the appellémately prevailed. To the extent tHaerber
lends itself to that reading, it conflicts with qonior case law and is incorrect. Imre Santa Fe
Pac. Corp. Shareholder Litig669 A.2d 59, 67 (Del. 1995), we rejectadsimilar argument
advanced by the plaintiffs-appellants, that thecessful defendant-appellee should have filed a
cross-appeal. We noted that the “[p]laintiffs’ angent fails to consider . . . that [the defendant]
could hardly appeal the dismissal of all claimsiagfait. [The defendant] is not challenging the
judgment below or seeking to enlarge its legaltsgh And, inHaley v. Town of Dewey Beach,
672 A.2d 55, 58-59 (Del. 1996), we noted that “[appellee who does not file a cross-appeal,
however, may defend the judgment with any argurtieattis supported by the record, even if it
guestions the trial court’s reasoning or reliesrupgrecedent overlooked or disregarded by the
trial court.” Insofar asGerber suggests that all aspects of a trial judge’s raagomare
unalterable unless the victorious appellee filesogs appeal, it is erroneous and we overrule it.
The proper standard, which we reaffirm, is as @ghfin Santa FeandHaley.

% Riverbend Cmty., LLC v. Green Stone Eng’g, LEEA.3d 330, 334 (Del. 2012).
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ANALYSIS
l. Winshall's Appeal From The Dismissal Of Count |
A. The Court Of Chancery Properly
Concluded That The Amended Complaint
Did Not State A Valid Claim For Breach
Of The Implied Covenant Of Good Faith
And Fair Dealing.

Winshall’s claim on its direct appeal, in esseni,that Viacom and
Harmonix had the market power to renegotiate thigical EA Agreement and
that, because an opportunity to increase the anmfuthie 2008 earn-out payment
was presented, Harmonix had an obligation, implieder the Merger Agreement,
to take that opportunity. The Court of Chanceljgated that claim as a matter of
law. We hold that the Court of Chancery ruled ectly that no such obligation
can be implied under the Viacom-Harmonix Merger&gment.

The implied covenant of good faith and fair dealicannot properly be
applied to give the plaintiffs contractual proteas that “they failed to secure for
themselves at the bargaining tabl2.As the Court of Chancery found:

[T]he implied covenant is not a license to rewctantractual
language just because the plaintiff failed to nieget for
protections that, in hindsight, would have made d¢betract a
better deal. Rather, a party may only invoke tfagetions of

the covenant when it is clear from the underlyiogtcact that
“the contracting parties would have agreed to pibeche act

15 Aspen Advisors LLC v. United Artists Theatre, 861 A.2d 1251, 1260 (Del. 2004).
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later complained of . . . had they thought to negetwith
respect to that mattet®

Given the limited scope and function of the implealenant, Winshall's
claim fails as a matter of law. First, it is naléar from the underlying [Merger
Agreement]” that the parties would have agreed tosgribe Viacom and
Harmonix from agreeing to the Amended EA Agreenfest structure, had they
thought to negotiate with respect to that issuaeéd, the Merger Agreement and
the Original and Amended EA Agreements—the lattarifg been adopted over
two yearsafter the Merger—compel the opposite conclusion. ThecAded EA
Agreement did not diminish or in any way affect thmount of the earn-out
payment for 2008. For Winshall's implied covenal#im to succeed, it must be
clear from the Merger Agreement that Viacom andnitarix would have agreed
to take whatever steps were available and requredaximize the amount of the
earn-out. The parties to the Merger Agreement ccdwdve created such an
obligation in their contract, but they did not. tNimg in the Merger Agreement
states, or could be read to imply, that Viacom @arribnix must conduct their
businesses, post-merger, so as to maximize thergrbthe Selling Shareholders’

earn-out payments.

18 Winshall Op, 55 A.3d at 637 (footnote omitted) (quotiBynlap v. State Farm Fire & Cas.
Co, 878 A.2d 434, 442 (Del. 2005).
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Second, although Viacom and Harmonix did not acE#ps offer to reduce
the 2008 distribution fees, neither did they takg action to increase the 2008 fees
beyond what was expected under the Original EA égpent. That fact also
defeats the implied covenant claim, as the Cou@lancery recognized:

[T]here is a critical difference between Viacom aaltmonix’s
actions here and the actions of an acquirer whnises earn-
out payments to the sellers of the target busirsests then
purposefully pushes revenues out of the earn-oubge It is
true that when a contract confers discretion on ey, the
implied covenant of good faith and fair dealinguees that the
discretion—such as Viacom’s discretion in contrgli
Harmonix after the Merger and during the earn-ariqu—Dbe
used reasonably and in good faith. Thus . . Viacom and
Harmonix had agreed to pay double EA’s ask in itgtion
fees in 2008 in return for paying no distributicze$ in 2009,
such an agreement would arguably be a breach efintplied
covenant. In that case, Viacom and Harmonix woléd
depriving the Selling Stockholders of their readea
expectations under the Merger Agreement by actigaifting
costs into the earn-out period that had no plasgeth. . .
Winshall would have me hold that [Viacom’s] disdoet over
the Harmonix business . . . was subject to an edptiovenant
of good faith that encompassed not only a dutytodtarm the
Harmonix business so as to reduce Gross Profppdgooses of
calculating the earn-outs, but also to do evergthincould to
increase the earn-out payments. As Viacom and blaxm
point out, “on [Winshall's] logic, Defendants wouldve been
obligated to negotiate the distribution fees downzéero for
2008 to maximize the impact on the [earn out paynien
2008] and make up the shortfall with higher payment
thereafter—a commercially absurd outcome.” Thisngg a
tenable application of the limited implied covenanitgood
faith and fair dealing’

17 Winshall Op, 55 A.3d at 638 (footnotes omitted).
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Equally without merit is Winshall’'s argument tithe Selling Shareholders
had a “reasonable expectation” that Viacom and ldamn would conduct
themselves, post-merger, to maximize the 2008 earnand that by not doing so
the Defendants deprived the Selling Shareholderthefoenefit of their bargain.
As the Court of Chancery found, there was no sachain or expectatioff:

Here . . . the Selling Stockholders had no legiterexpectation
that, if Harmonix was offered a chance to reneg¢®tithe
amount of distribution fees payable under a digtiin
agreement that was entered iafiter the Merger, the terms of
which arenot challenged as unfair, it would choose a structure
that benefited the Selling Stockholders and in@eashe
amount of already unlimited earn-out payments thatas
obligated to make under the Merger Agreement. [l]t.is not
alleged that Viacom and Harmonix intentionally pedh
revenue out of the earn-out period . . . in exclkaiog reduced
costs in some future peridd.

Winshall's claim rests upon a fundamental miscptioa of the limited
scope and function of the implied covenant of gdaith and fair dealing in
Delaware contract jurisprudence. That claim thameefails as a matter of law.

B. Winshall's Claims Of Error Lack Merit.

On appeal, Winshall advances three specific ahgéle, one procedural and

two factual, to the effect that the Court of Chagiseanalysis is legally incorrect.

18 |d. at 639 (“the facts do not support an inference Yiatcom and Harmonix acted to deprive
the Selling Stockholders of their reasonably exgectbenefits under the Merger
Agreement. . ..")

91d. at 639-40 (emphasis in original).
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First, Winshall claims, the Court of Chancery egously relied on the Original
EA Agreement, which was not submitted until the éhefants filed their reply
brief. Second, the court failed to recognize tB#& needed to reach a new
agreement to distributeock Band 2n 2008, and therefore was required to grant
Harmonix concessions based on increased royaltys.cosAnd third, EA’s
distribution rights under the Original EA Agreemenere at significant risk,
because the parties had failed to agree on keysteiWile conclude that none of
these arguments has merit.

Winshall first argues that the Court of Chanceme in relying upon, or
even considering, the Original EA Agreement—whiclaswextrinsic to the
pleadings and submitted only in connection with ddellants’ reply brief—when
deciding the motion to dismiss. The reason, Wilhssserts, is that the Original
EA Agreement was not integral to Winshall's implietbvenant claim or
incorporated by reference into the amended comiplaline short answer is that
the Original EA Agreementasintegral to Winshall’s claim andasincorporated
by reference into the amended complaint. The @aigEA Agreement was
essential to Winshall's claim because had the [®ets not entered into that
Agreement, Winshall would not be able to conterat,tin agreeing to amend the
Original EA Agreement, the Defendants breachedngplied covenant under the

Merger Agreement. And, the Original EA Agreemenaswincorporated by

18



reference into the amended complaint, which costah least nine explicit

references to that agreement and/or its termseuers paragraphs within that
pleading. “[A] plaintiff may not reference certadlmcuments outside the complaint
and at the same time prevent the court from consgléhose documents’ actual

terms.°

Winshall's attempt to have it both ways doeswithstand scrutiny.

Winshall next argues, as a factual matter, thatriedded to reach a new
agreement to distributRock Band 2n 2008, and that to achieve that goal, EA was
required to grant Harmonix concessions based omeased royalty costs.
Therefore, “[tthe Court of Chancery was . . . wromlgen it concluded that i]t is
undisputed that EA had rights to tReck Bandproducts that entered the market
during the earn-out periodReck Bandand its sequdRock Band 2 ?*

This argument also misses the mark. Preliminaiymshall makes no
effort to explain how this factual argument, evérarrect, is legally relevant to
the Court of Chancery’s analysis or result. Therts factual inference that
Winshall disputes—that EA had rights to tReck Bandoroducts that entered the

market during the earn-out period—was the predidate the court’'s legal

conclusion that “these were the games in whichSbking Stockholders clearly

20 Fletcher Intl, Ltd. v. ION Geophysical Car2011 WL 1167088, at *3 n.17 (Del. Ch. Mar.
29, 2011);see alsaviidland Food Servs., LLC v. Castle Hill Holdings M,C, 792 A.2d 920,
925 n.5 (Del. Ch. 1999) (citinbp re Santa Fe Pac. Corp. Shareholder Liti§69 A.2d 59, 69
(Del. 1995)).

21 Appellant’s Op. Br. at 30 (quotinginshall Op, 55 A.3d at 640).
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had an expectancy interest. But that interest emtgnded to the sales of these
games in 2007 and 2008, not to sales made inpatéods.®* Although it is not
altogether clear, it appears that Winshall is arguhat the Selling Shareholders
also had an expectancy interest in sales made ipdst-earn-out periods.

If that is Winshall's claim, it fails because heshaot shown why its
rejection by the Court of Chancery is legally egouns. On that issue the court
held that:

Nothing in the Amended Complaint rationally suppodn
inference that Harmonix could have pulled the phmg the
Original EA Agreement in 2008, before the end & darn-out
period. EA would not offer concessions in retusn dny 2008
Rock Bandproducts, because it already had the contractual
rights to Rock Bandand Rock Band 2which were theRock
Bandgames released during that year. | can only ithfar EA
was trying to button up its rights to future prottum future
periods—products . . . released after the expimadiothe earn-
out period and in which the Selling Stockholderd hao
reasonable expectancy interést.

Lastly, Winshall argues that EA’s distributionhitg under the Original EA
Agreement were at risk, because the parties hbatifeo agree on key terms in that
agreement. Again, the legal relevance of thisuddfy presented argument is not

clear. |If its purpose is to show that Viacom anarrHonix had the negotiating

leverage to bargain for reduced distribution fee2008, that is of no significance,

22 \Winshall Op, 55 A.3d at 640 (footnote omitted).

231d. at 640-41.
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because even if true, the Defendants had no implmcenant-based duty to
minimize the 2008 distribution fees. Moreover, @eurt of Chancery found, that
argument was never fairly made or presented inatmended complaint or in
Winshall's brief opposing Viacom’s motion to dismiand, therefore, was waived.

We conclude, for these reasons, that the Cou@haincery committed no
legal error in dismissing Count | of the amendechplaint.

lI.  Cross Appeal From The Grant Of
Summary Judgment To Winshall

Viacom has cross appealed from the grant of sumnqalgment against
Viacom and for Winshall on Counts Il and Ill. lmet Court of Chancery, Viacom
contended that: (a) it (Viacom) was entitled tdamnification for breaches of
representations and warranties made by HarmoniglBn§ Shareholders in the
Merger Agreement, and was also entitled to rethim $12 million of funds
escrowed to secure that obligation; and (b) evethafe was no breach of the
representations and warranties, the Selling Shaters were independently
obligated to cover Viacom'’s costs of defendingttiied-party intellectual property
claims.

The Court of Chancery rejected Viacom’s claims lure¢ separate grounds.
First, because the third-party claims alleged mgfement after the deal had closed,
those claims were not covered by the Merger Agre¢s@epresentations and

warranties, which operated only as of the time Wmcacquired Harmonix’s
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business. Second, for a right to indemnificatioratise there must be a breach of
those representations and warranties, and Viacdadfto demonstrate any such
breach. Third, absent a breach, the Selling Sbédets had no independent
contractual duty to pay Viacom’s defense césts.

On its cross-appeal, Viacom claims that these gslirall constituted
reversible error. As earlier noted, we review i@l tcourt decision granting
summary judgmentle novo The test is “whether, viewing the facts in tight
most favorable to the nonmoving party, the movirgty has demonstrated that
there are no material issues of fact in disputetaatithe moving party is entitled
to judgment as a matter of la®%” We conclude that the Court of Chancery
correctly ruled that Viacom failed to satisfy theskieria.

A. Absent A Breach Of Contractual

Representations And Warranties, The
Merger Agreement Does Not Impose An
Independent Duty To Pay Defense Costs.
The plain language of the Merger Agreement comaitiindemnification

upon the existence of a breach of a representatiavarranty in that Agreement.

Section 8.2(a) of the Merger Agreement relevantbyjales:

24 Winshall Supp. Op2012 WL 6200271, at *1. The court also heldthie alternative, that the
indemnification request made by Viacom arising @iuthe Konami claim in July 2008 was time
barred. Id. Because we uphold the grant of summary judgmerihe basis that no underlying
contractual obligation was triggered or breachegldw not reach this alternative holding.

> Riverbend Cmty., LLC v. Green Stone Eng’g, LEE,A.3d 330, 334 (Del. 2012) (quoting
GMG Capital Invs., LLC v. Athenian Venture Partnkns.P., 36 A.3d 776, 789 (Del. 2012)).
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(a) Subject to the limitations set forth in thigtiéle VIII, each
[Selling Shareholder] agrees . . . to . . . inddynriRarent
[Viacom], the Surviving Corporation [Harmonix] anitheir
respective Affiliates . . . (each a “Parent/Mergei@demnified
Party”) against and hold them harmless from andnagany
and all Losses, which may be sustained or suffeyeainy such
Parent/MergerCo Indemnified Parties based uposingrout of
or by reason of:

(i) the breach of any representation or warranty ofdbmpany
contained in this Agreement. . . .

Defendants claim that the Merger Agreement impase$ndependent duty
to pay defense costs” that is separate from anadather than the duty to
indemnify.”*® Rejecting this claim, the Court of Chancery reasb

If the Sellers were . . . to be responsible foripgyfor the
defense of Viacom against any claim that involvadaeguable
breach of representations and warranties, regardleshether a
breach . . . was ultimately proven, we should ekpedind the
relevant contractual provision stating this in ansnwords’’

Yet the Court of Chancery was unable to locate sugh provision in the
Merger Agreement, and neither can we. Where gatbea merger agreement

intend to create separate duties to indemnify andldéfend, they employ an

“indemnify and defend against claims” clause orisimanguage to that effeti.

26 pppellees’ Ans. Br. at 35-36.
2" Winshall Supp. Op2012 WL 6200271, at *5

28 Seel.aPoint v. AmerisourceBergen Cor®970 A.2d 185, 190 (Del. 2009) (merger agreement
required buyer to “indemnify, defend and hold hassl');see also Convergent Wealth Advisors
LLC v. Lydian Holding C9.2012 WL 2148221, at *1 (S.D.N.Y. June 13, 20120k purchase
agreement required sellers to “indemnify, defemd} lold [the Buyer] harmless . . . from . . . all
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But where, as here, the contract expressly imposhsa duty to “indemnify,” as
opposed to “indemnify and defend,” the courts galhehold that there is no duty
to defend. For example, irear Corp. v. Johnson Elec. Holdings Ltd.federal
district court held that a stock purchase agreematft an “indemnify and hold
harmless” clause only defined duties to indemndpd imposed no duty to
defend®® In its affirming opinion, the Seventh Circuit éajmed that “no duty to
defend means no duty to pay for the outlays of refeon a current basis.
Payment abides the decision about indemnifty.Similarly, in Moriarty v. Hills
Funeral Home, Ltd.the court held that under an asset purchase agreemith an
“indemnify against breaches” clause, the seller hadbligation to pay defense
costs unless the buyer demonstrated that the de#ached a representation or

warranty®

Losses . . . . based on events occurring priofasing”); Molex Inc. v. Wyler334 F. Supp. 2d
1083, 1085 (N.D. Ill. 2004) (stock purchase agregmequired seller to “indemnify and defend
[purchaser] for any loss or expenses relating tp @aim made by persons not disclosed”).
Insurance policies typically include separate cagerof defense costs, even for claims that are
“groundless” or “false.” See, e.g.United Westlabs, Inc. v. Greenwich Ins. C2011 WL
2623932, at *3 (Del. Super. Ct. June 13, 2011)uirétg insurer to defend “even if any of the
allegations of the Claim are groundless, falseraudulent”),aff'd, 38 A.3d 1255 (Del. 2012)
(TABLE); DynCorp v. Certain Underwriters at Lloyd’s, Lond&09 WL 3764971, at *4 (Del.
Super. Ct. Nov. 9, 2009) (policy requiring insuterdefend claims “even if groundless, false,
[or] fraudulent”); see alspPac. Ins. Co. v. Liberty Mut. Ins. C®56 A.2d 1246, 1250 (Del.
2008) (providing that insurer has a “duty to defang ‘suit™).

29 Lear Corp. v. Johnson Elec. Holdings Lt@003 WL 21254253, at *8 (N.D. Ill. May 30,
2003),aff'd, 353 F.3d 580 (7th Cir. 2003).

30 Lear Corp. v. Johnson Elec. Holdings Lt853 F.3d 580, 584 (7th Cir. 2003).

31 Moriarty v. Hills Funeral Home, Ltd221 F. Supp. 2d 887, 896-98 (N.D. IIl. 2002).
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For these reasons, we suspect, the Defendantstdgrawond their position
on the Merger Agreement’s substantive indemnifozatprovision (8 8.2(a)).
Rather, they rely on its procedural provision, (&8)(i)), which states:

Parent shall give the Stockholders’ Representatiwéten
notice of any claim, suit, investigation, actiossartion, event
or proceeding by or in respect of a third partyt@svhich a
Parent/MergerCo Indemnified Party may  request
indemnification pursuant to Section 8.2(a) . . Parent shall
have the right to direct . . . the defense oraeitint of any such
claim at the expense of the applicable indemnifyadgies.

The Defendants argue that under the quoted pooyidhe mere act of
providing notice of a third-party claim entitleseth to recover their costs of
defense, regardless of whether they are entitleshdemnification. The reason
(Defendants argue) is that § 8.2(d)(i) uses “presmrse language,” even though
the validity of the claim (and, consequently, tight to indemnification) may not
be determined until the claim is later resolved.s Befendants express the
argument, they “may request indemnification” evemeve they are not entitled to
it, and the making of the request creates an “abbg to pay defense costs [that]
is separate from the obligation to indemnif§." The Court of Chancery concluded

that this interpretation of the Merger Agreemenbrtadicts its plain text and

evident logic.*® We agree.

32 Appellees’ Ans. Br. at 2.

33 Winshall Supp. Op2012 WL 6200271, at *5.
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The plain meaning of the text of § 8.2(d) is tthet obligation to pay defense
costs depends on the existence of a duty to indgmnider 8 8.2(a). The first
sentence of § 8.2(d)(i) specifically addressesnddafor which Defendants “may
request indemnification pursuant to Section 8.2(a).” The last sentence states
that “the defense or settlement of any such clash @t the expense of the
applicable indemnifying parties.” The Selling Stavlders, however, are not
“applicable indemnifying parties” unless they haveuty to indemnify. Nor are
the Defendants helped by § 8.2(d)(ii), which, as @ourt of Chancery explained,
“follows on directly from § 8.2(d)(i), and discussenly the treatment of ‘such
claim[s] as are mentioned in 8§ 8.2(d)(i)-e;, claims made ‘pursuant to Section
8.2(a) . . .” which for the purposes of this motiamvolve a breach of a
representation or warranty’”

If the obligation to pay defense costs were natricted to indemnified
claims, no contractual limit would exist on the faws potentially subject to this
obligation. As the Court of Chancery observed, aindhe Defendants’
interpretation, all they need do is send a notaie] the Selling Shareholders
“could thus be on the hook for defending againsbfous claims that had nothing

at all to do with the state of Harmonix when thejdsit to Viacom.*®> The

34d.

4.
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Defendants suggest any notice would be limited Hosé¢ claims that allege
wrongdoing covered by the Merger Agreement’s regregions and warranties.
But no such limitation is found in the contract. tHe parties intended to require
the Selling Shareholders to reimburse the Defesdémtthe costs of defending
every infringement claim regardless of its mehgyt could have used appropriate
language to accomplish that restilt.

Finally, the Defendants’ interpretation of 8 8 @#(dimproperly conflates the
legally distinct concepts of advancement and indéoation. Under Delaware
law, an “indemnify and hold harmless” clause doe# nonfer a right of
advancement,e., the right to payment of “litigation expenses lasytare incurred
regardless of whether [the party] will ultimatelg bntitled to indemnification®”
The Merger Agreement does not provide that righinder that Agreement the
effect of a notice is simply to freeze the fund¢dhe escrow, not to entitle the
Defendants to draw on the escrow to pay their arggbtigation expenses. That
the Defendants never attempted to do that furtiygparts the Court of Chancery’s

interpretation of the Merger (and Escrow) Agreeraent

3¢ See authorities cited at note 26pra

37 Majkowski v. Am. Imaging Mgmt. Servs., L1923 A.2d 572, 586 (Del. Ch. 2006) (“Delaware
law has traditionally recognized that indemnifioatiand advancement are two distinct and
different legal rights.”).
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For these reasons, the Court of Chancery corremtlycluded that the
Merger Agreement did not impose any independent thupay defense costs, in
the absence of a breach of an underlying repreiamiar warranty’

B. The Defendants Have Not Established

Any Breach Of A Representation Or
Warranty In The Merger Agreement.

The Defendants’ second claim on their cross-apigedalat, even if they had
no independent right to recover defense costs, tstgblished indemnifiable
breaches of the Merger Agreement and that the @d@hancery erred in holding
otherwise. As earlier noted, three companies brblayvsuits against Viacom and
Harmonix, claiming that the manufacture and saldRo€k Bandinfringed their
patents, and a fourth company filed a lawsuit @liggcopyright and trademark
infringement. In defending those lawsuits, the dbefants denied any
infringement, and won or settled all of the cas8gfore the Court of Chancery,
however, the Defendants argued that those thirty-géaims constituted breaches
of representations and warranties in the Mergere@grent. The Court of
Chancery disagreed, holding that the Defendantddibedl to establish a breach of

any representations or warranties in the Mergeegrent.

3 As an alternative argument, the Defendants sudbasthe case should be remanded because
the Merger Agreement is “at the very least ambigubuEven if that were so, it would not
support a remand, because Defendants never offeng@xtrinsic evidence before the Court of
Chancery to support its interpretatio®eelntel Corp. v. Am. Guar. & Liab. Ins. Cob1 A.3d
442, 451 (Del. 2012) (“Intel chose not to introdw®y extrinsic evidence in the proceedings
below . ... We will not remand the matter tmallintel to now do so0.”)
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The Defendants rely upon two provisions of the Merggreement, one
found in 84.15(0)(i), and the other, in 84.15(lg,support their challenge of the
Court of Chancery’s determination. Section 4.1&)oyhich does not apply to

patents, represented that:

Except as set forth on Schedule 4.15(0), (i) neitiwe operation

of the Business, nor any activity of the Compangr any
manufacture, use, importation, offer for sale andale of any
Current Game in accordance with the terms of th@icgble
Publishing  Agreement infringes on, constitutes a
misappropriation of (or in the past constituted a
misappropriation of), or violates (or in the pastinged on or
violated) any intellectual property rights of arthparty except
for the rights of any person or entity under (Ay &ark under
any Law other than U.S. federal or U.S. state LawB) any
Patent. . . .

The second provision upon which Defendants re1§Kk), applies to
“Company Developed Software.” Section 4.15(k) iperitly represented:

Except as set forth on Schedule 4.15(k), with resspe (i) the
Company Developed Software, and (ii) Software lseghto the
Company by a third party, in either case, used amés in
development or in Current Games (in accordance tveélterms
of the applicable Publishing Agreement), the Conyp@) has
adequate rights therein as is necessary for theerduuse (if
any) of such Company Developed Software and Soévigyr
the Company, or (B) had adequate rights thereinwas
necessary to license, transfer, convey and/or rssgyright
ownership in Company Developed Software to Publsslees
required under the terms of the Publishing Agreédmen

The Defendants contended before the Court of Chngrezs they do before

us on appeal—that the above-quoted representatioiss be interpreted to cover

29



Rock Bandwhich was part of the “Business,” and was aniVagt of Harmonix
under 84.15(0)(i), and was “Company Developed Sarfidtvused in a “Gamel] in
development” under 84.15(k). Defendants also clémat, to be entitled to
indemnification, they do not need to prove tRaick Bandinfringed any third-
party intellectual property. The Court of Chancegjected the Defendants’
interpretation of 84.15(k), reasoning that:

This provision cannot apply to any alleged violasoof
intellectual property rights iRock Bangdbecause it covers the
“current use” of the intellectual property, whichush refer to
the use of the intellectual property in October 0@When
Viacom purchased Harmonix. The claims for whicladdm
seeks indemnification all relate to the firfabck Bandvideo
game that was produced in November 2007. Whatovilawas
doing with Rock Bandover a year after the merger closed
cannot be considered “current use.” This conclusia . is
supported by the use of the present tensehas adequate
rights.” This must refer to the use to which Hanmowas
putting the Rock Bandprototype in October 2006, not any
future use. . . . There is no reason why the &el®uld have
indemnified Viacom for infringements of intellectyaroperty
rights arising out of Harmonix’s actions at a timéen the
Sellers no longer controlled Harmonix, and Viacoas mot
pointed to any case law that can support such @arsie
interpretation of the indemnification provisionsl. therefore
find, as a matter of law, that there has been madbr of the
representations in §4.15(&).

39 Winshall Supp. Op2012 WL 6200271, at *6 (italics in original, footes omitted).
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And, the court rejected the Defendants’ interpraeta of 84.15(0)(i),
because:

Viacom does not claim th&ock Bandis a “Current Game.”
Instead, Viacom claims that Harmonix’s developmainRock
Band is included within “the operation of the Businefsor
any activity of the Company,” and that any claimsiag out of
the development dRock Bandhus fall within the scope of the
representation and warranty. This argument doep@suade
me. First, it is clear that the representationyarovers the
present time, not the future. The term “Businesss’ in
“operation of the Business,” is defined in the Marg
Agreement as “the business of the Companycagently
conducted . . . [T]his must refer to October 2006, and not
November 2007. All Viacom can rely on, then, ssataim that
the alleged violations of intellectual propertyhtg claimed by
[the third-party claimants] relate to an “activitgf the
Company.” But, the claims brought by the thirdtger as to
which Viacom seeks indemnification related to thentent
of ... Rock Band. . . as published and sold to the public in
November 2007, and not to Harmonix’s activitiesdbefthis
time. Therefore, there is no claim that Harmonix’s
“activit[ies]” in 2006 were in breach of a repretsion or
warranty. . . . [A]s | have noted, there is no cgasvhy the
Sellers might have indemnified Viacom against lesagsing
out of infringements of intellectual property righthat took
place at the time dRock Bant publication in 2007, when the
Sellers no longer controlled Harmorifx.

Defendants claim that these rulings are erronebesause they rest on a
“textually unhinged” distinction between “futureames and “current” games. In
fact, Defendants argue, at the time the Mergered&ock Bandvas indisputably

a game “in development.” Moreover (they urge), dlithe third-party claims

“0|d. at *6-7 (italics in original, footnotes omitted).
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alleged infringement of the then “current” use Gompany Developed Software”
in a “Game[] in development’—namely, the softwased inRock Band

These arguments fail on several grounds. First, Dlefendants never
alleged, let alone presented evidence, fRatk Bandinfringed any third-party
intellectual property rights. Defendants’ respomsdhat they did not need to
establish infringement to be entitled to the esedWwnds. But that response rests
upon the now-discredited premise that the merengiaf notice of a third-party
claim “triggered a duty, on the part of Plaintificahis constituents, to pay those
defense costs’” That flaw alone is dispositive.

Second, Defendants do not point to anything in Merger Agreement
clearly establishing that the Selling Shareholdatesnded to make legally binding
representations or warranties about a fuRoek Bandgame that would not be
completed, manufactured and or sold until afterc¥a acquired ownership of
Harmonix. So unusual and counter-intuitive wouddabrepresentation or warranty
of that kind, that its expression in a contract ldomeed to be clear and
unambiguous. No such clear, unambiguous expressiome found in the Merger

Agreement?

“1 Appellees’ Reply Br. on Cross-Appeal at 13.

2 The Defendants do not claim that the Merger Ageserns even ambiguous in that regard, nor
could they, because “[u]lnder Delaware law, indeynprtovisions are to be construed strictly
rather than expansively.’'Winshall Supp. Op2012 WL 6200271, at *6 n.53, and authorities
cited therein.
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Lastly, the Defendants do not support with evideag of the constituent
building blocks required to support the argumehtst they construct. In their
brief, Defendants argue that to the extent “Harmaovas allegedly infringing upon
third-party intellectual property rights, that imgement started at the moment it
began employing the intellectual property at isguats development oRock
Band. . . *® But, Defendants presented no evidence that Haxmewer
“employed the intellectual property at issue,” &bne that it began doing so
before Viacom bought the company. Nor is ther@end@vidence from which a
trier of fact could find that any component of tReck Bandsoftware had been
“developed” when Viacom acquired Harmonix. Defemdahave not identified
any previously “developed” software that was beaisgd in developinock Band
at the time that Viacom bought the company.

We conclude that the Court of Chancery committedenor, and ruled
correctly, in granting summary judgment to Winshail Counts Il and Il of the
amended complaint.

CONCLUSION
For the above reasons, the judgment of the CourtChancery is

AFFIRMED.

3 Appellees’ Ans. Br. at 45.
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