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STEELE, Chief Justice:



This Opinion is one of a trilogy of opinions, issueoncurrently, addressing
iIssues arising out of Petitions, filed by membdrshe Peierls family, requesting
the Court of Chancery to accept jurisdiction oward then modify, thirteen (13)
trusts created during the period 1953 through 200mne of these trusts were
created or settled under Delaware law, and none= veser administered in
Delaware. The Petitioners sought relief undermggeadopted Court of Chancery
Rules 100-103, inclusive, which were designed &ata an orderly procedure for
entertaining petitions to modify a trust. No resgent was named in the Petitions,
which the Court of Chancery denied on various gdsunincluding lack of
jurisdiction. The Petitioners appealed to this €owhich appointed Collins J.
Seitz, ammicus curiado brief and argue in opposition to the Petitibns.

This Opinion, in No. 11, 2013, addresses the ssuising out of the seven
(7) Peierls family testamentary trusts. Our opigian the companion cases, Nos.
12 and 13, 2013, respectively, address the chémitmbst created by Ethel F.
Peierls in 1994 and the five (5) Peiender vivostrusts. For the reasons next
discussed, we affirm in part and reverse in pagt jttkdgment of the Court of

Chancery.

! The Court appreciates Mr. Seitz’s serviceaascus curiaeand commends him for the quality of his preséomat
which is in the finest tradition of the DelawarerBa
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l. FACTUAL AND PROCEDURAL HISTORY

The Vice Chancellor's opinion describes in abunddetail the facts
regarding the various trusts and parties. Below,recite only the facts that are
essential to our rulings.

A. The Seven Testamentary Trusts

In his will dated June 30, 1960, supplemented by twdicils, Edgar S.
Peierls, the father of Appellants Brian E. Peiand E. Jeffrey Peierls, created two
trusts. One trust was established for the beméfi8rian and the other for the
benefit of Jeffrey. Edgar Peierls died on May 9624 while a resident of New
Jersey, where his will was also probated. Jefseaihe sole current beneficiary of
his trust while Brian and his children, Stefan abDerek, are the current
beneficiaries of Brian’s trust. By their termsettiusts each require three trustees
(two individuals and one institution). Currentlgyian, Jeffrey, and Northern
Trust, a Delaware corporation, serve as trusteesbfwh trusts. There is
conflicting evidence about whether Philip J. Hirsdbo serves as a trustee. The
will's language contains no choice-of-law provisipeartaining to the trusts. The
Peierls’ Petition asserts that New Jersey has beesitus of the trusts and that
New Jersey law has governed the administratioheftrusts since their inception.
Moreover, the trusts are currently subject to tiresgliction of the Superior Court

of New Jersey, as evidenced by that court’s ordezdiMarch 16, 2001 approving



an intermediate accounting of the trusts and gmgntither relief. On September
13, 2012, the New Jersey court also issued a Sdicgeé@rustee Short Certificate

(the “Certificate”) identifying the trustees whocapted trusteeships of the trusts.
Among those trustees was Northern Trust, a Delawarporation. Consistent

with the Vice Chancellor's opinion, we refer toghgroup of trusts as the “1960
Trusts.”

Jennie N. Peierls, Appellants’ grandmother, eshbll a second pair of
trusts in her will dated November 18, 1969, modifiy a codicil dated November
22, 1972. She established one trust for the beokBrian and the other for the
benefit of Jeffrey. Jennie Peierls died on Jan6ardQ74 while a resident of New
York, where her will was probated. Jeffrey is Swe current beneficiary of his
trust, while Brian and his children, Stefan anddbkerare the current beneficiaries
of Brian’s trust. By the terms of the will, theists each require three trustees (two
individuals and one institution). Currently, Jeffr Malcolm A. Moore, and U.S.
Trust Company of Texas serve as trustees of baowtstr The will adopts no
choice-of-law provision for the trusts. The PeieRetition asserts that New York
was the original situs of the trusts and that Newvk¥law initially governed their
administration. Appellants further explain thatarSeptember 23, 1999 Order, a
Texas Probate Court accepted jurisdiction overtithgts and moved the situs of

the trusts from New York to Texas. The Texas c¢suwtder also approved the



substitution of U.S. Trust Company of Texas astéeigor U.S. Trust Company of
New York. Appellants then returned to the New Yadurt and on March 29,
2000, obtained an order officially transferring tinests’ situs from New York to
Texas and approving the new corporate truste001, the Texas court issued an
order declaring that Texas law governs the admatisth of the trusts while New
York law continues to govern the validity and coustion of the trusts.
Consistent with the Vice Chancellor’'s opinion, veder to this group of trusts as
the “1969 Trusts.”

Brian’s wife, Elizabeth Peierls, created threestisun her will dated April 4,
2005. Elizabeth Peierls died on June 28, 2005 Ampellants have not provided
any information relating to their mother’s residerat the time of her death or
where her will was probated, although we believes¢hevents likely occurred in
Texas. Marital Trust No. 1 and Marital Trust No.n2me Brian as the sole
beneficiary, while the By-Pass Trust names Briaxd his children, Stefan and
Derek, as beneficiaries. Brian serves as the tolgtee of all three trusts.
Importantly, Elizabeth’s will includes an explicithoice-of-law provision
regarding the administration of the trusts, whitites: “Unless the situs of any
trust is changed, the laws of the State of Texa#i sbntrol the administration and

validity of any trust.? Further, Part Two, Article 3, Paragraph 3.1(wviles that

2 App. to Amicus Br. at B1282.



Texas “shall be and is fixed” as the situs of tlusts. That same Paragraph 3.1(u),
however, also creates an exception:

[I]f the Trustee shall be or become a resident mhave principal

place of business in a state other than Texasitine of the trust may

be changed to the place of residence of an indaliduustee who is

serving alone as sole Trustee or to the place sihkbss of a corporate

trustee if one is serving as sole or Co-Trudtee.
Consistent with the Vice Chancellor’'s opinion, veder to this group of trusts as
the “2005 Trusts.”

B. The Trust Petitions

The Peierls’ Petitions for all seven Trusts areeesally the same and their
requests for relief are identical to those madetlierinter vivostrusts which we
address irin re Peierls Family Inter Vivos Trusts The Petitions all request that
the Court of Chancery: (1) approve the resignatibrthe current trustee; (2)
confirm the appointment of Northern Trust Comparsy the sole trustee; (3)
determine that Delaware law governs the administradf each Trust; (4) confirm
Delaware as the situs for each Trust; (5) reforenTthusts’ administrative scheme;

and (6) accept jurisdiction over the Trusts. Thaditldns are motivated by the

Peierls’ general frustration with the corporatestees’ lack of communication and

31d.

* See In re Peierls Inter Vivos Family Trudio. 13, 2013 (Del. 2013).
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responsiveness regarding the handling of trustssags well as the Peierls’ desire

to “seek[] a better, more efficient structure.”

. STANDARD OF REVIEW
The Court of Chancery recently adopted Rules 1@l @n effort to clarify
the requirements necessary to file a consent @etio modify a trust and invoke
the court’s equitable powetsWe review cases involving the Court of Chancery’s
exercise of its equitable powers for abuse of di#mn’ However, in so doing, we

review the Court of Chancery’s legal conclusidesnovd’

lll.  ANALYSIS
The Court of Chancery declined to address the tsnafi the Petitions.
Although the Vice Chancellor found that the CourCtancery had jurisdiction to

entertain the Petitions, he concluded that thecpalf interstate comity compelled

®> App. to Amicus Br. at B173.

® App. to Opening Br. at A42 (citing Consent Petiti€ommittee of the Delaware Bar
Association,Report to the Court of Chancery of the State ofal@are on the Matter of Consent
Petitions(Mar. 8, 2010) (“[Chancery Court’s] equitable pawe . allows it to reform a trust.”)).

" Reserves Dev. LLC v. Severn Sav. Bank, B8B A.2d 521, 523 (Del. 2008)) re Unfunded
Ins. Trust Agreement of Capal@70 A.2d 493, 497 (Del. 2005).

8 Lawson v. Meconi897 A.2d 740, 743 (Del. 2006ee also Scion Breckenridge Managing
Member, LLC v. ASB Allegiance Estate Fu6fl A.3d 665, 675 (Del. 20133V Inv. Partners,
LLC v. Thoughtworks, Inc37 A.3d 205, 209-10 (Del. 2011).



him to avoid adjudicating an issue that a differemirt could better address. For
the sake of clarity, we note that the issue of Whethe Court of Chancery had and
could exercise jurisdiction to entertain the Petis is separate from whether the
Court of Chancery could “accept” jurisdiction oville Trusts, as the Petitions
requested. Here, because both issues involveigonesif administration of the
Trusts, the analysis is similar. But, the fornssuie denotes a single adjudicatory
event while the latter refers to an ongoing exeratjudicial oversight. Because
the Court of Chancery limited its analysis to tirstfissue and declined to reach
the second, we do likewise.

A. Did the Court of Chancery Properly Decline to Exerese Jurisdiction
and Abstain from Ruling on the Trust Petitions?

1. Did The Court of Chancery Have Jurisdiction Over the Trusts?

The Court of Chancery adeptly noted that the @sirtexpress consent to
jurisdiction satisfies the Due Process Clause wat$pect to exercising personal
jurisdiction. That court further recognized thét had] the power to address the
petitions.” In cases such as these where a trust maintairiaats with multiple
states, we prefer to consult tRestatement (Second) of Conflict of Lasvsesolve

the issue of jurisdiction.

%In re Peierls Family Testamentary Trusi8 A.3d 985, 988-89 (Del. Ch. 2012).
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As we previously recognized in theter vivostrust context, all matters
“which relate to the management of the trust” aomstdered administrative
matters'® The Peierls’ Petitions here mirror in substanegitipns previously
analyzed in thenter vivoscontext. In one of our companion cases involvimg t
Peierls’inter vivostrusts, we held that all of the requests made asehPetitions
related to matters of administratibn. Because the Petitions referring to the
testamentary trusts are practically identical twsthin theinter vivoscontext, we
find that these requests also relate to mattedafinistration. Having decided
that the Peierls’ Petitions, if entertained, worddquire the Vice Chancellor to rule
on issues of the Trusts’ administration, we mustiress which courts have
jurisdiction over administration of those Trusts.

Section 267 of thedRestatemenaddresses the issue of which court has
jurisdiction over the administration of a trust. heTlRestatemeninstructs that
“[w]here the trustee has qualified as trustee padicular court, that court usually
has a continuing jurisdiction over the administratof the trust®® “Even though
the trustee has qualified as trustee in a coasrjurisdiction isnot exclusivend the

courts of other states may exercise jurisdictionpnoper cases if they have

19 Restatement (Second) of Conflict of L&&71 cmt. a (1971).
n re Peierls Family Inter Vivos Trustslo. 13, 2013 at *9-10 (Del. 2013).

12 Restatement (Second) Conflict of L®67 cmt. d.



jurisdiction over the trustee, or if they have gdliction over trust assets insofar as
interests in those assets are concerhid.”

As the Vice Chancellor noted, all interested jgartonsented to the Court of
Chancery’s jurisdiction: Trustees Brian and Jgffiilked the Petitions in the Court
of Chancery; the beneficiaries provided writtenszmts to the court’s jurisdiction;
Northern Trust is a Delaware entity; and Bank ofekita (corporate successor to
U.S. Trust Co.), though not subjecting itself torigdiction, filed written
acknowledgment of its removal as corporate tru$tee.Having obtained
jurisdiction over the trustees, the Court of Chaypdead jurisdiction to adjudicate
issues of administration of the Trusts under BRestatement The question
remains, however, whether this is a proper casgdecise that jurisdiction.

2. Should the Court of Chancery Have Exercised Jurisdition to
Rule on the Trusts’ Petitions?

Distinct from whether the Court of Chancery hadisyiction to evaluate the
Petitions is the issue of whether the Vice Chancedihould have exercised
jurisdiction to do so. This question is largelyeoof which court has “primary
supervision” over the Trusts. One indication thgparticular court has primary

supervision over the administration of a trusff ihe trustee is required to render

131d. (emphasis added).

14 peierls Family Testamentary Trus&8 A.3d at 989.
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regular accountings in the court in which he haglitjed.”** If the court in which
the trustee has qualified “does not exercise aaordrol over the administration
of the trust,” then the court of the place of adstnation “may exercise primary
supervision.*® A court having primary supervisory power “[haspawill exercise
jurisdiction as to all questions which may aris¢hie administration of a trust”

TheRestatemerfurther recognizes the need to “promote comity eespect

for other states’ laws™

A court of a state other than that of the testataidmicil or that in
which the trust is to be administered will not exge jurisdiction if to
do so would be an undue interference with the sugien of the trust
by the court which has primary supervision. Whetiere is such
interference depends on the relief sought. THua, dourt acquires
jurisdiction over the trustee it may entertain & so compel him to
redress a breach of trust, even though the trusésequalified as
trustee in a court of another state or the adnmatish of the trust is in
another state. It may compel the trustee to readeaccounting or it
may even remove the trustee. On the other hiand]l ordinarily
decline to deal with questions of construction oalidity or
administration of the trust, leaving these matterde dealt with by
the court of primary supervision Thus, it will not ordinarily give
instructions to the trustee as to his powers ariesfti

15> Restatement (Second) of Conflict of L&®&67 cmt. e.
®d.

1d.

18 peierls Family Testamentary Trus&8 A.3d at 988.

19 Restatement (Second) of Conflict of L&®&67 cmt. e (emphasis added).
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Having adopted thRestatement'governing precept regarding which court
has primary jurisdiction over the administrationadfrust, we next analyze whether
the Vice Chancellor properly declined to exercigasgiction and address the
Petitions.

B. The 1960 Trusts

Initially, we clarify that the 1960 Trusts are mmtly overseen by three
trustees—Brian Peierls, Jeffrey Peierls, and NonthErust. Brian and Jeffrey
purportedly resigned as trustees. Their resignstidiowever, are ineffective
because they require the approval of the Court lednCery—a request that the
court declined to even address. On the other htmedyemoval of the former
corporate trustee, U.S. Trust Company of New Ydaska valid exercise of the
trustee’s powers under the trust instrument ands doet require a judicial
endorsement. The removal and appointment of U—i&tTompany of New York,
however, only become “effective upon the writteicegtance” of Northern Trust
as the new corporate trustee. Northern Trust's@eance of its appointment relied
on the “certification of the Superior Court of Neersey,” which Northern Trust
received on September 13, 2012. Thus, the appemnttof a corporate trustee here
does not involve hurdles encountered in the otherst§. The evidence is

conflicting over whether Philip J. Hirsch is curtlgra trustee. The Superior Court
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of New Jersey’s Certificate lists Hirsch as a westout the Petition in the Court of
Chancery does not identify Hirsch as serving in @egyacity.

The Petition avers that the testator died whitesadent of New Jersey and
that “New Jersey has been the situs of the Trustd\New Jersey law has governed
the administration of the Trusts since their int@pt>® The Vice Chancellor aptly
noted, though, that the Petitioners misinterpretdfiect of the New Jersey court’s
Certificate?> The Certificatedoes notprovide for a change in the place of
administration—the Trusts’ situs—or a change inléve governing administration
of the Trusts. The Certificatdoes officially name Northern Trust, a Delaware
corporation, as trustee. Simply stated, at thistpo time, the 1960 Trusts are
administered in New Jersey pursuant to New Jeesg\bly three (or four) trustees,
one of which happens to be a Delaware corporation.

The record reflects that the Superior Court of Nésvsey continues to
supervise the 1960 Trusts. Several factors neaesshat conclusion. The Trusts
have had numerous interactions with the SuperiourCof New Jersey. The
trustee at the time, Banker's Trust Co., on Maréh 2001 submitted a fourth
intermediate accounting of the Trusts establishadeu Article 6 of the will (the

Trusts that named Brian and Jeffrey as benefigaridlthough Petitioners do not

20 App. to Ans. Br. at B1020.

L peierls Family Testamentary Trus&8 A.3d 985.
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allege that they have had any further accountingsteractions with the New

Jersey court since 2001, in fact the trustee rexdafourth accounting in 2001.

That fact, plus the fact that that accounting wésrmediate suggest that the New
Jersey court had primary supervision over the $fisfThe trustees’ return to the
New Jersey court in September 2012 to substitutectirporate trustee further
bolsters that conclusion.

Having concluded that New Jersey is the placeriofiary supervision, it is
for New Jersey’s courts, and not Delaware’s, toefelse jurisdiction as to all
questions which may arise in the administratiorthaf trust,®® including those
requests made by the Petitioners. It undoubtedlyldvcreate undue interference
for Delaware’s courts to exercise jurisdiction ircamstances where New Jersey’s
courts retain primary supervision over the 1960si3uespecially where, as here,
the Petitions would require the Vice Chancellor éwaluate matters of
administration. We therefore uphold the Vice Cldloc’'s decision not to address
the Petition in so far as it relates to the 1960s1S, because the New Jersey court

retains primary supervision over those Trusts.

22 Restatement (Second) of Conflict of L&®67 cmt. e (stating that requiring accountirsgan
indicator of primary supervision).

231d. § 267 cmt. e.
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C. The 1969 Trusts

Currently, Jeffrey and Malcolm serve as the indlnal trustees for the 1969
Trusts. Jeffrey is a resident of New Jersey andcbliam is a resident of
Washington State. Both Jeffrey’s and Malcolm’sgeations require the Court of
Chancery’s judicial approval to take effect. Abserat approval—an issue which
the Vice Chancellor never addressed—Jeffrey andcdlial remain trustees.
Similarly, the removal of U.S. Trust Company of &exand the appointment of
Northern Trust as corporate trustee are conditiargmh Northern Trust’s written
acceptance. That acceptance is itself contingeon the issuance of an order by
the Court of Chancery confirming the appointmeniofthern Trust. Unless and
until that court first confirms the appointment, idern Trust remains on the
sidelines while U.S. Trust Company of Texas rem#iescorporate trustee.

At their inception after Jennie’s death in 197he t1969 Trusts were
administered in New York, under New York law. Theists are now sitused in
Texas after the individual trustees played a “p#cial catch” between New York
and Texas courts from 1999 to 2001. On SeptemBer1299, Jeffrey and
Malcolm appeared before a Texas Probate Court atitioped the court to
“exercise jurisdiction with respect to the Trustsldo make certain determinations

relating to the administration of the Trusts.” The Texas court exercised

24 App. to Answering Br. at B277.
15



jurisdiction, confirmed a change in the Trustsusito Texas, and appointed U.S.
Trust Company of Texas as the corporate trustdee Texas court continued the
matter, “pending action in the [New York] Court witespect to the replacement of
U.S. Trust New York by U.S. Trust Texas and thengeain the situs of the
Trusts.™ Petitioners then visited the Surrogate’s Courttfie State of New York
and received, on March 29, 2000, an order approthegtransfer of the Trusts’
situs and the appointment of U.S. Trust Companyeas as corporate trustee.
Petitioners again paid a visit to the Texas Prokadart at which time that court
reiterated its earlier findings and declared thaxas law governed the
administration of the trust in an order dated M8y 2001.

Except for the two appearances in the Texas Redbatrt to effectuate the
transfer of the Trusts, there is no record eviderf@ny interaction with the Texas
courts after 2001. There is no evidence of comgaccountings to the Texas
Probate Court as there was in the New Jersey ctaurthe 1960 Trusts, nor is
there evidence of other interactions with the Texakciary that would suggest
that the Texas Probate Court has primary supervisier the Trusts. It would
appear that the Texas court does not exerciseeactiutrol over the Trusts, but,

rather, was called upon simply to carry out thetias’ “pitch and catch” plan to

251d. at B278.

261d. at B280-82.
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move the Trusts’ situs to Texas. Because the TExabate Court’s jurisdiction
over the 1969 Trusts is not exclusive, and becalisge absence of evidence that
any court retains primary supervision over the #&uso interstate comity concern
prevents the Court of Chancery—which has personakdiction over the
trustees—from entertaining the Petitions. Therefave conclude that the Vice
Chancellor erred in determining that he could nareise jurisdiction over the
1969 Trusts and address the Petition’s merits.

We do not remand this matter to the Court of Ceantecause, based on
our determinations in the related two cases baiferehe likelihood of Petitioners
obtaining relief would be minimal. The Texas Pit@b@ourt’s order plainly states
that the Trust is sitused in Texas and that Teaasdoverns its administration.
Therefore, any claim for reformation is a questadnTexas law, which was not
briefed or argued before the Vice Chancellor. Hgfatile would be any action
by the Vice Chancellor with respect to the requiestapprove the trustees’
resignations and the appointment of Northern Tagstorporate trustee. The will
expressly authorizes for the removal and appointrbgrihe individual trustees of
a successor corporate trustee, making any judiaiihg on the issue an

impermissible advisory opinidil. Although the codicil revokes Article Sixth of

2" See In re Peierls Family Inter Vivos Trusi®. 13, 2013 at *34-36 (Del. 2013) re Ethel F.
Peierls Charitable Lead UnitrusNo. 12, 2013 at *5-9 (Del. 2013).
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the will in its entirety and provides substitutedaage, that language evidences the
testator’'s intent to keep intact a trustee strectaombining individual and
corporate truste€s,

Thus, Petitioners put the cart before the hordee Trusts must first be
reformed to provide for only one trustee before tbeignations can become
effective. Given these jurisdictional deficienciegther than order a futile remand
to the Vice Chancellor, we invite Petitioners tayl'pitch and catch”—this time
between the Texas Probate Court and the Delawanet G6 Chancery—to first
change the Trusts’ situs as well as the law gowgrheir administration. To
reiterate, the appointment of Northern Trust carab@mplished without judicial
oversight. This proposed course of action willcglahe Court of Chancery in a
much better position jurisdictionally to evaluake trequests for reformation and

the request to accept continuing jurisdiction der Trusts.

28 Article Sixth of the original will expressly state“| direct that there shall always be one
corporate and two individual fiduciaries hereuntdihe codicil, dated November 18, 1969,
revokes Article Sixth of the original will and prioes language to substitute in lieu of the
original. Within the codicil, however, the testagppoints as initial trustees two individuals and
one institution. Moreover, when discussing theligbto remove and appoint a successor
corporate trustee, the new Article Sixth “authdis}(eand empower[sjthe individual . . .
Trustee(s) at any time qualified hereunder to resrtbe corporate fiduciary . . . .” (emphasis
added). The use of the “(s)” accompanying termsfe® indicates that perhaps one individual
trustee is sufficient. Still, the use of “the imdiual” and “the corporate fiduciary” suggests that
there always be some combination of both.
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D. The 2005 Trusts

It is well-settled that this Court “will not rewelegal issues on appeal that
are not fully and fairly briefed” unless the intsi® of justice compel us to address
them® When addressing the Court of Chancery’s rulinguwisdiction in their
brief, Petitioners specifically discuss the 196d 4869 Trusts, but fail to analyze,
distinguish, or even mention the 2005 Trusts. ifterests of justice would not be
served by our addressing the issue of jurisdiobe@r the 2005 Trusts. We agree
with the Vice Chancellor that the Petition, in so &s it relates to the 2005 Trusts,
does not provide sufficient information for this @b to proceed further?
Accordingly, we uphold the Vice Chancellor’'s dealiion to exercise jurisdiction

over the 2005 Trusts.

IV. CONCLUSION
Accordingly, we AFFIRM in part and REVERSE in pahe Court of

Chancery’s judgment. Jurisdiction is not retained.

29 Smith v. Delaware State Uniw7 A.3d 472, 479 (Del. 2012Roca v. E.|. DuPont de Nemours
and Cq 842 A.2d 1238, 1242 (Del. 2004) (“The rules oistiCourt specifically require an
appellant to set forth the issues raised on apgrelto present an argument in support of those
issues in their opening brief. If an appellantsfab comply with these requirements on a
particular issue, the appellant has abandonedigkaé on appeal irrespective of how well the
issue was preserved at trial.”).

%0In re Peierls Family Testamentary Truss8 A.3d 985, 991 (Del. Ch. 2012).
19



