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HOLLAND, Justice:



Carlyle Investment Management L.L.C. (“CIM”) andCTGroup,
L.L.C. (“TC Group” and, together with CIM, “Plaifts” or “Carlyle”)
initiated this action by filing a Verified Compldimn May 28, 2010 (the
“Carlyle Complaint”), against the defendant-appdilaNational Industries
Group (Holding) (“NIG” or “Defendant”). The Carlgl Complaint is an
anti-suit injunction action. It seeks a declamtjppdgment to enforce the
terms of, and particularly a forum selection clausentained in, a
Subscription Agreement between Carlyle Capital Gaapon, Ltd.
(“CCC"), a Guernsey corporation, and NIG. Spealfi, it seeks an
injunction against NIG from proceeding with litigat that it filed against
CCC in Kuwait in December, 2009.

The Court of Chancery entered a Default Judgmtre {Default
Judgment”) against NIG on July 13, 2011. As péthe Default Judgment,
the Court of Chancery issued the anti-suit injwrcti NIG filed a Motion to
Vacate the Default Judgment and to Dismiss the dantpon June 25,
2012. NIG filed an Amended Motion to Vacate on Asigl3, 2012. The
Court of Chancery denied the Motion to Vacate oto@er 11, 2012.

NIG has raised several related issues on appel®. contends, for a

variety of reasons, that the Court of Chancerydemerefusing to vacate the

1 CIM executed the Subscription Agreement as investrmanager for CCC.
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Default Judgment pursuant to Court of Chancery RB0i@)(4) because the
Default Judgment was void due to lack of subjecttenaand personal
jurisdiction.

First, NIG argues that the Court of Chancery erredefusing to
vacate the Default Judgment because the courtdapg&esonal jurisdiction
over NIG, thus invalidating the Default Judgmentn support of that
argument, NIG submits that Carlyle was in violatadrKuwaiti Decree Law
No. 31 at the time of its sales of shares to NIG&Kuwait. According to
NIG, under Kuwait law, that violation rendered tBebscription Agreement
void ab initio.

Second, NIG contends that the Court of Chanceipsdd subject
matter jurisdiction does not encompass actionsviach a remedy at law is
available or from which no irreparable harm carultesin support of that
argument, NIG asserts that subject matter jurismictannot be conferred
upon the Court of Chancery by contract. Accordimd\NIG, Delaware law
requires only that NIG demonstrate that Carlyle treal ability to raise the
forum selection clause as a defense to NIG’s filest Kuwaiti action. NIG
submits that Carlyle’s ability to present such &edse in Kuwait constitutes

an adequate remedy at law, and that the Court ah€#ry’s ruling that NIG



failed to establish that the Kuwait courts “wouldface” the forum
selection clause is erroneous.

Finally, NIG argues that the Court of Chancery @ refusing to
vacate the Default Judgment under Rule 60(b)(6alrEs, in so doing, the
court effectively denied NIG the opportunity toidate its claims against
Carlyle.

We have determined that NIG’s claims of error @tevithout merit.
Therefore, the judgment of the Court of Chancergtne affirmed.

Facts®

The parties are large, sophisticated, internatiooajanizations.
Carlyle has over $150 billion under management had offices in 20
countries. NIG, founded 50 years ago, has ovéy Bilion in assets, and its
shares are traded on the Kuwait and Dubai stockamges. The parties
began their business relationship in 2000. Sihea,tNIG has invested over
$80 million in various Carlyle funds.

This case arises out of NIG’s investment in a paldir investment
fund affiliated with Carlyle — Carlyle Capital Cayation. In August, 2006,
Carlyle organized CCC as a limited liability compamnder the laws of

Guernsey, with Carlyle Investment Management sgras its investment

% The facts are taken from the Court of Chancerpision.
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manager. CCC’s primary purpose was to invest it%. Uesidential
mortgage-backed securities. As part of its effeotplace shares in CCC
with investors, Carlyle sent representatives to Kauvio meet with NIG,
with which Carlyle already had a substantial bussnelationship.

Before investing in CCC, NIG was required to représthat it was
sophisticated enough to participate in the priyalseement. Specifically,
NIG had to represent that it was a “qualified pasdr” under the
Investment Company Act of 1940, meaning that it badr $25 million in
assets, and was an “accredited investor” under BEQulation D. NIG
further had to represent that it was a “qualifiegeistor” under Guernsey
law.

In December, 2006, after making these represensgtidlG signed a
Subscription Agreement with CCC, and committed wechase $10 million
of CCC’s non-voting stock. A few weeks later, Nitvested another $15
million in CCC. All of NIG’s investments were gaveed by the same
Subscription Agreement.

Paragraph 8 of the Subscription Agreement provitad any dispute
“with respect to” NIG’s investment would be subjeatthe jurisdiction of
the “courts of the State of Delaware™:

The courts of the State of Delaware shall haxelusive
jurisdiction over any action, suit or proceedingthwrespect to

5



this Subscription Agreementand the Investor hereby
irrevocably waives, to the fullest extent permitsdlaw, any
objection that it may havayhether now or in the future, to the
laying of venue in, oto the jurisdiction of, any and each of
such courts for the purposes of any such suit, oagcti
proceeding or judgmerdnd further waives any claim that any
such suit, action, proceeding or judgment has tmeaght in
an inconvenient forum, and the Investor hereby stsbtm such
jurisdiction?

The Subscription Agreement also contained a chaofidaw clause in
paragraph 7, providing that Delaware law will apfdyany dispute, “except
insofar as affected by . . . state securities l€elsky’ laws™:

Notwithstanding the place where this Subscriptiggreé®ment

may be executed by any of the parties, the paeigsessly

agree that all terms and provisions hereof shalhtreerned,

construed and enforced solely under the laws ofStade of

Delaware, without reference to any principles ohftots of

law (except insofar as affected by the state seesiror “blue

sky” laws of the jurisdiction in which the offerindescribed

herein has been made to the Investor).

CCC was not formed at a propitious time, given tteapurpose was
to invest in mortgage-backed securities. CCCweliim to the collapse of
the U.S. housing market, and defaulted on its fiman obligations in
March, 2008, and entered liquidation in May, 2008 September, 2009, the
liquidator of CCC informed its investors that thegd likely lost all of their

investment.

% Emphasis added.



NIG filed a complaint in a Kuwaiti court to recovés first $10
million investment in November, 2009. NIG allegiat the Subscription
Agreement was “null and void” because Carlyle nevwadl a license to sell
securities in Kuwait. The complaint named as deden “Carlyle Group,”
which is a trade name used by TC Group. The cantpi@ade no reference
to the forum selection clause.

NIG attempted to serve “Carlyle Group” at Carlylexdfices in
Washington, D.C., on May 10, 2010. In responsely@afiled a complaint
against NIG in the Court of Chancery on May 28, @0%eeking a
“preliminary and permanent injunction against tied or prosecution of
any action subject to the forum selection clausehan NIG Subscription
Agreement in any forum other than the courts of $tate of Delaware.”
Carlyle did not seek any money damages.

Carlyle gave NIG proper and repeated notice of Dwaware
proceedings. Carlyle informally provided the coampt to NIG on June 20,
2010. Carlyle completed formal service of proaasNIG under the Hague
Convention on September 19, 2010, and on Decemii201®, emailed the
complaint to NIG. NIG later admitted, in briefimg the Court of Chancery,
that it received actual notice, but that it made thctical decision not to

respond to any of these communications: “Believititat the Court of



Chancery] lacked personal jurisdiction over it, Ndiiel not respond to the
Carlyle Complaint.”

Carlyle moved for a default judgment against NIGJome 1, 2011.
Carlyle informed NIG of this motion by FedEx andain NIG again chose
not to respond. Carlyle filed a Notice of Heariog June 17, 2011, and
again informed NIG. Carlyle chose not to appeartlie hearing. On July
13, 2011, the Court of Chancery ruled on Carlyleistion for a default
judgment.

At the hearing, the Court of Chancery confirmed ti@re had still
been no communication from NIG, and that CarlylkeEgquest for the anti-
litigation injunction had been pled in the Comptaiffhe Court of Chancery
expressed some reticence about granting the antirgunction, saying
“[iJt's just not something we often like to do.”nlthe decision that is the
subject of this appeal, the Court of Chancery noted

This, of course, suggests that had [NIG] choseapfmear in the

litigation and make its arguments at the right timéad a fair

chance to convince the court to stay its hand & finst
instance, and require Carlyle to seek dismissahefKuwaiti

action by invoking the forum selection clause inwit itself.

But, [NIG] did not do that, and the court was tliere required

to consider the request for an injunction in thatest of a

motion for a default judgment.

At the hearing on the motion for a default judgmehe Court of

Chancery concluded that the parties were sophistidausiness entities, that
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the forum selection clause was enforceable, andthiemefore the default
judgment was “appropriate”:
These are sophisticated parties. The forum seleatlause
looked to me to be reasonable and enforceablesahthave no
concerns at all about entering the default judgnfemtn a
substantive standpoint, and certainly from a pracad
standpoint.
There have been extensive efforts to communicate to
National Industries Group Holdings the existenceth® suit,
the nature of the suit, and then above and beybad in
connection with this hearing, notices were giverd & seemed
to me that every effort was made to communicata thiem.

| should also add that we are here this morninghat
appointed time and no one has appeared from tles sithe.

So | think that the default judgment is appropriated to

the extent that there is any concern later on ath&uinjunction

aspect of it, that would be an appropriate suldfgcsome Rule

60 motion before the Chancellor whose case it is.

The default judgment order permanently enjoine@ Ktom filing or
prosecuting any action subject to the forum sedactiause contained in the
NIG Subscription Agreement, including but not liedt to the Kuwait
Action, in any forum other than the courts of that& of Delaware.” The
order covered NIG’s claims for $10 million thatiéd sued to recover in the
Kuwaiti suit, and any claims that it might makeitmadditional $15 million

investment, because both investments were coveyethds Subscription

Agreement that Carlyle had referenced in its compla



Carlyle sent NIG a copy of the ruling by email, fand FedEx on
August 12, 2011. NIG again chose not to respo@a. January 10, 2012,
Carlyle, having learned that NIG was still proseuythe Kuwaiti litigation
in defiance of the default judgment anti-suit irgtion against it, sent NIG a
copy of the ruling by email, fax, and FedEx aga®@nce more, NIG chose
not to reply. On April 12, 2012, NIG attemptedsterve Carlyle Investment
Management in the Kuwaiti actidn.

On June 25, 2012, NIG, after having intentionatlisregarded
numerous deadlines for action and opportunitiespieear in this case, filed
a motion in the Court of Chancery to vacate theaDkfJudgment and to
dismiss the Carlyle Complaint. The motion allegédt the Default
Judgment was void for lack of personal jurisdictaond sought relief under
Rule 60(b)(4). One week later, Carlyle filed a imotto have NIG held in
contempt for continuing to litigate the action inait.

NIG submitted briefing in the Court of Chancery sapport of its
motion to vacate. In that briefing, NIG expandedtheory of relief under
Rule 60(b)(4) by arguing that the default judgmeas also void for lack of
subject matter jurisdiction. NIG further argueditithe Court of Chancery

should vacate the judgment under Rule 60(b)(6)clvigrovides that the

* By this time, NIG had also amended the name ofi#fendant on the Kuwait Summons
from “Carlyle Group” to CCC.
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Court of Chancery may grant relief from a final gnaent “for any other
reason.”

The Court of Chancery declined to reopen the findgment. It held
that the default judgment was not void for lackegher personal or subject
matter jurisdiction under Rule 60(b)(4). The caalgo found that there was
no ground to vacate the default judgment under BO(B)(6).

Personal Jurisdiction

NIG sought to vacate the default judgment undereRaf)(b)(4) for
lack of personal jurisdiction on the basis that Swéscription Agreement
was voidab initio. In its Kuwaiti suit and in this proceeding, NHEBgues
that the Subscription Agreement is invalid underwidili law because
Carlyle and CCC did not obtain a license to makkad sell securities in
Kuwait as required by Kuwaiti Law Decree No. 31NIG contends that
absent such a license, CCC could not validly issheres to NIG or any
other Kuwaiti residents. NIG argues that Kuwagind not Delaware law
applies to this claim, because of language in thles&iption Agreement

providing that Delaware law does not apply “inscdaraffected by the state

®> NIG also claimed in the Kuwait Summons that thé&ssuiption Agreement was void
because it was induced by fraud. Kuwait Summonsl1¥fL3. NIG specifically
disclaimed that argument in the Court of Chancery.
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securities or ‘blue sky’ laws of the jurisdictiom iwhich the offering
described herein has been made to the Investor.”

NIG argues that violation of Decree Law No. 31 ks in nullity and
invalidity” of the sale. NIG submits that Articte87 of Kuwait Civil Law
provides that “if a contract becomes null and vaid]is] judged to be so,
the contracting parties shall restitute their coadi prior to contracting.”
All of this leads NIG to contend that the SubsdoptAgreement was and is
void ab initio. Therefore, NIG argues, the Court of Chanceryldamot
exercise personal jurisdiction over it.

Carlyle has three responses to NIG’'s submissioR#st, Carlyle
argues that it is not settled that the Kuwaiti sgi@s laws can be considered
a “state securities law” for the purposes of théuébsky” carve-out.
Second, Carlyle contests the accuracy of NIG’s ments regarding the
legal operation of Kuwaiti securities law as itatels to the Subscription

Agrement’ Carlyle’s third and primary argument is that, e¥fethis issue is

® The relevant phrase in the Subscription Agreerisef#ffected by the state securities or
‘blue sky’ laws of the jurisdiction in which thefefing described herein has been made.”
" NIG bases its argument on two affidavits of Mr.dil, its expert on Kuwaiti law. In
Mr. Magied’s view, Article 3 of Decree Law No. 31 990 requires that any sale of
securities of any kind, whether to a sophisticate@stor like Carlyle in a private sale, or
in a public offering to any investors regardlesssophistication, be made only by a
person or entity who has received a license froenMmister of Commerce and Industry,
and who is either Kuwaiti or has a licensed Kuwagent.
Carlyle’s expert, Mr. Awadhi, who is a Kuwaiti laesy testified that Article 3 of

Decree Law No. 31, which provides that a licensedgired in the case of “operations of
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governed by Kuwaiti law, NIG agreed the partieghts under Kuwaiti law
would be determined by the courts of Delaware. NWfee concluded that
Carlyle’s third argument is dispositive.

The Court of Chancery held that a party cannotpseavalid forum
selection clause, or its analogue, an arbitratianse, by arguing that the
underlying contractvas invalid for a reason unrelated to the foruractmn
or arbitration clause itselé.g, the “securities law” issut.Instead, the party
must show that the forum selection clauself is invalid. If the forum
selection clause, standing alone, is found to bel,véhe court having
jurisdiction over the dispute is to decide whetther contract is enforceable

or voidab initio.

sale and purchase of foreign securities and ppaticins in foreign investment funds,”
should be read as applying only to transactionsluing existingsecurities, not newly
issued stock. In support of this testimony, Mr. &llii notes that Article 1 of Decree
Law No. 31 specifically governs initial public offegs. Therefore, according to Mr.
Awadhi, if any provision of Kuwaiti securities lavehiould apply, it would be this one.
According to Mr. Awadhi, Article 1 limits itself t6public subscription[s],” and that it
has nothing to say about private offerings, suclthe&ssone. We need not address this
disagreement.

8 See, e.g.Scherk v. Alberto-Culver Co417 U.S. 506, 519 n.14 (1974) (“[Aln
arbitration or forum-selection clause in a contriachot enforceable if thanclusion of
that clause in the contraavas the product of fraud or coercion.”) (emphasisied);
Prima Paint Corp. v. Flood & Conklin Mfg. Ca388 U.S. 395, 403-04 (1967) (holding
that a federal court may adjudicate a question fadutl in the inducement in the
arbitration clause itself”)Afram Carriers, Inc. v. Moeyken$45 F.3d 298, 302 (5th Cir.
1998) (“Only when we can discern that the [foruresion] clause itself was obtained in
contravention of the law will the federal courtsréigard it . . . .”)Maloney-Refaie v.
Bridge at School, Inc958 A.2d 871, 886 (Del. Ch. 2008) (noting fedgmadcedent that
“arbitration agreements are severable and indepelydenforceable from the contract as
a whole”); Anadarko Petroleum Corp. v. Panhandle E. Cpf®287 WL 13520, at *11
(Del. Ch. July 7, 1987) (enforcing an agreemenartatrate where the plaintiff did not
“separately attack the validity of the arbitratidause”).
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We agree with the Court of Chancery’s holding tagbarty cannot
make “an end-run around an otherwise enforcealjteufh [s]election
[p]rovision through an argument about the enfordialof other terms in
the contract,”i.e. the “state securities” clauSe.NIG has not cited any
Delaware case law to support the contrary promusifi Moreover, Carlyle
submits, theHuffington v. T.C. Group, LLE,case upon which NIG seeks to
rely, actually supports the Court of Chancery’sisieq.

In Huffington v. T.C. Groupthe plaintiff made an investment in CCC
under a subscription agreement that was, in retgyan, identical to the one
at issue in this casé. The plaintiff, a Massachusetts investor, brought
claims against Carlyle under Massachusetts’s bkyelavs. The United
States Court of Appeals for the First Circuit agredth the plaintiff that
those claims fell into the “blue sky” exception ie Subscription
Agreement, and that Massachusetts law governee ttlasms'® But, the

First Circuit did not agree that the Massachusg##tisns must be adjudicated

® SeeAshall Homes Ltd. v. ROK Entm’t Grp. In892 A.2d 1239, 1248 (Del. Ch. 2010)
(citing Karish v. Sl Int'l, Inc, 2002 WL 1402303, at *4 (Del. Ch. June 24, 2003) (
claim of fraud in the inducement of the contraateyally — as opposed to the arbitration
clause itself — is for the arbitrators and nottfar courts.”)).

19 NIG cites the Alabama case lwivestors Guar. Fund, Ltd. v. Compass Bark9 So.
2d 185 (Ala. 2000). The facts in that case ardindjgishable, and therefore, the
reasoning of the Supreme Court of Alabama is npliegble to this case.

X Huffington v. T.C. Grp. LLO637 F.3d 18 (1st Cir. 2011).

'21d. at 20.

¥d. at 22.
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by a Massachusetts court. Instead, the First €ihmid that these claims
had to be adjudicated in a Delaware court undefahen selection clause.
Similarly, we hold that any claim NIG might havedan Kuwaiti securities
laws must be decided by the courts of Delawareerdttan of Kuwait.

A valid forum selection clause must be enforfedh M/S Bremen v.
Zapata Off-Shore C@° the United States Supreme Court held that thenforu
selection clauses are generally valid, unless ésesting party can “clearly
show that enforcement would be unreasonable andgtimgr that the clause
was invalid for such reasons as fraud or overre@gchi This Court
recognized and applied that principle ingres Corp. v. CA, In&
Accordingly, NIG, as the party attempting to vadide default judgment on
the grounds that the Court of Chancery lacked paisorrisdiction over it,

bears the burden of establishing one of the rezegnexceptions.

“1d. at 25.

15 E.g, D.H. Blair & Co., Inc. v. Gottdiener462 F.3d 95, 103 (2d Cir. 2006) (“[A]
forum-selection clause will be upheld unless treusté was obtained through fraud or
overreaching.”) (internal quotation omitted).

15 M/S Bremen v. Zapata Off-Shore G407 U.S. 1 (1972).

71d. at 15.

8 Ingres Corp. v. CA, Inc.8 A.3d 1143, 1146 (Del. 2010) (quotihyS Bremen v.
Zapata Off-Shore Cp407 U.S. at 15).

9 The Court of Chancery properly recognized thatmadly, the plaintiff bears the
burden of showing that the court has jurisdictimeroa defendant. But, if the defendant
has conceded a default judgment, and is attackiogllaterally under Rule 60(b)(4), the
defendant bears the burden of showing that thet ¢acked jurisdiction.Sege.g, Philos
Technologies, Inc. v. Philos & D, In&45 F.3d 851, 855-57 (7th Cir. 2011).
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NIG does not argue that the forum selection clavese the product of
fraud or overreachinf. NIG acknowledges that it freely and voluntarily
submitted to the personal jurisdiction of the cewt Delaware. Where the
parties to the forum selection clause have conddreely and knowingly to
the court’s exercise of jurisdiction, the claussufficient to confer personal
jurisdiction on a court: Therefore, we hold that NIG’s motion to vacate th
Default Judgment under Rule 60(b)(4) for lack ofspaal jurisdiction was
properly denied by the Court of Chancery.

Subject Matter Jurisdiction

It is well-established that the Court of Chanchas subject matter
jurisdiction where (among other things) a party) skeks an equitable
remedy, such as specific performance or an injanctand 2) lacks an
adequate remedy at law. Indeed, the “Court of Céianhasexclusive
jurisdiction where injunctive relief is sought.” NIG argues, however, that

this Court’s decision iel Paso Natural Gas Co. v. TransAmerican Natural

20 NIG also claimed in the Kuwait Summons that théstiption Agreement was void
because it was induced by fraud. Kuwait Summons1¥fL3. NIG specifically
disclaimed that argument in the Court of Chancery.

?LE.g, Nat'l Equip. Rental, Ltd. v. SzukheBF5 U.S. 311, 315-16 (1964) (“[l]t is settled
.. . that parties to a contract may agree in aclvao submit to the jurisdiction of a given
court...."”).

?2Kerns v. Dukes707 A.2d 363, 368 (Del. 1998) (emphasis added).
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Gas Corp> establishes that the Court of Chancery does ne¢ Babject
matter jurisdiction to grant an injunction or tader specific performance in
aid of Carlyle’s rights under the forum selectidause because Carlyle has
an adequate remedy at law.

This Court’s decision ifEl Pasowas based upon the facial invalidity
of the forum selection claust.El Paso’s argument “rest[ed] upon the faulty
premise that jurisdiction in the Delaware CourtG¥fancery is a right that
could be created by contraét.” Because El Paso had no power to confer
exclusive jurisdiction over all disputes, includipgrely legal ones, on the
Court of Chancery, there was no right that couleéeb®rced by an anti-suit
injunction? Because the forum selection clause was facialalid, we
held that El Paso had no basis to argue that itsuéfering an irreparable
injury by being compelled to litigate in Texas, ese the rights it sought to
enforce never legally existéd.

The forum selection clause in this case differsnfrthe one InEl
Pasq because it confers jurisdiction on “the courts tbe State of

Delaware,” not solely on the Court of Chancery.rd{&€arlyle came to the

23 E| Paso Natural Gas Co. v. TransAmerican NaturalsG2orp, 669 A.2d 36 (Del.
1995).

24 Seee.g, 669 A.2d at 39-41.

2%1d. at 40.

61d.

2Td.
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Court of Chancery — rather than Superior Court -emforce the forum
selection clause, because the Court of ChancéhgiBelaware court that is
constitutionally and statutorily empowered to grempinctions and to order
specific performanc& Nevertheless, NIG relies on the following quote
from El Pasoto support its argument that the Court of Chancany never
enjoin an action brought in violation of \alid forum selection clause
because raising the clause as a defense in thigrfol@um is always an
adequate legal remedy:

The Court of Chancery correctly determineder alia, that El

Paso could raise the forum selection clause inSlement

Agreement as a defense in the first filed Texagadcnd, if

successful, recover the costs of that litigatidh further held

that the ability to raise the forum selection clama defense in

the Texas action was an adequate remedy at lawagnée’

In furtherance of its argument, NIG alleges that @ourt of Chancery
erroneously ruled that NIG failed to establish tiiegt Kuwait courts “would
enforce” the forum selection clause in the Subsorp Agreement.
Therefore, NIG argues, Carlyle has an adequatedgmaelaw in the courts

of Kuwait and thus is not entitled to equitablaeakin Delaware. Therefore,

NIG insists that Carlyle must litigate in Kuwaitetrenforceability of the

?8 Del. Const. art. 4, § 10; Del. Code Ann. tit. §8,341-42.
29 E| Paso Natural Gas Co. v. TransAmerican Naturas@arp, 669 A.2d at 40.
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forum selection clause that provides Carlyle wasraquired to litigate in
Kuwait or any other court not in Delaware.

Alternatively, Carlyle argues that our holdingligresis controlling.

In Ingres this Court held that the Court of Chancery hasjest matter
jurisdiction to enjoin violations of a valid foruselection clause. limgres
the plaintiff, CA, Inc., filed suit in the Court a€hancery to enjoin the
defendant, Ingress Corporation, “from prosecuting California Action”
that Ingres had filed in derogation of several forselection clause$. The
clauses inngres specified Delaware or New York as the exclusive fior
“any action or proceeding in respect of any claineatly arising out of or
related to” the agreements.In Ingres the Court of Chancery granted CA’s
request and enjoined the California Sgit.

On appeal, inngres this Court held that the Court of Chancery “did
not err in enjoining Ingres from prosecuting its . claims [outside of
Delaware]” in violation of the forum selection ckms?® “[W]here
contracting parties have expressly agreed upowgallyeenforceable forum

selection clause, a court should honor the partiestract and enforce the

% Ingres Corp. v. CA, Inc8 A.3d 1143, 1145 (Del. 2010).

3|d. at 1145 n.1.

3235eeCA, Inc. v. Ingres Corp2009 WL 4575009, at *5, *46-48 (Del. Ch. Dec2009).
#Ingres Corp. v. CA, Inc8 A.3d at 1147.
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clause[.]* Under Delaware law, this Court explained, “[floruselection
clauses are presumptively valid and should be fpay enforced” through
an injunction®

NIG argues, however, théitigresis distinguishable “because in that
case plaintiffs plead[ed] equity jurisdiction ap&am the forum selection
clause.” NIG’s argument fails to recognize thengigance of the fact that
in Ingres this Court affirmed the issuance of an anti-sojnction. In
doing so, this Court agreed that: CA had the righseek an equitable
remedy —.e., an injunction — specifically enforcing the clapyaad that CA
stood to be irreparably harmed by Ingres’s bré&cho find that CA would
suffer irreparable harm absent an anti-trust injon¢ this Court had to
conclude that CA lacked an adequate remedy at’ldtvmade no difference
that, iningres CA also sought injunctive relief to enforce psigns other

than the forum selection clauses.

% 1d. at 1145.

%|d. at 1146 (alteration and internal quotation mankstted).

3¢ SeeDraper Commc'ns, Inc. v. Delaware Valley BroadcesteP, 505 A.2d 1283, 1288
(Del. Ch. 1985) (irreparable harm required for jpneélary and permanent injunctive
relief.)

37 SeeHorizon Pers. Commc'ns, Inc. v. Sprint Corp006 WL 2337592, at *24 (Del. Ch.
Aug. 4, 2006) (“Irreparable harm ‘consists of hdion which there can be no adequate
recompense at law.”).
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The Court of Chancery recently relied on our haydin Ingresto find
subject matter jurisdiction over a similar disptiteln ASDC Holdings v.
Malouf, the plaintiffs filed suit in the Court of Changeto enjoin the
defendants from litigating in Texas in violation af exclusive Delaware
forum selection claus®. The Malouf defendants argued that the Court of
Chancery lacked subject matter jurisdiction becaheelaintiffs could raise
the clause as a defense in Texas, and thereforamadlequate remedy at
law.*®* Relying oningres the Court of Chancery properly rejected that
argument. InMalouf, the Court of Chancery explained that requiring th
plaintiffs “to litigate the forum selection issug Texas, when they bargained
for a contractual provision that would avoid sucheault, would deprive
Plaintiffs of the benefit of their bargain and cahhe an adequate remedy at
law.™*

The United States Supreme Court has recognized tleat are

“compelling reasons why a freely negotiated privaternational agreement,

% See ASDC Holdings, LLC v. Richard J. Malouf 200BSkhiles Grantor Retained
Annuity Trust 2011 WL 4552508 (Del. Ch. Sept. 14, 2011) (“M&lpu

¥91d. at *2-3.

d. at *3.

“11d. at *6. See alsdSen. Protecht Grp., Inc. v. Leviton Mfg. CB010 WL 5559750, at
*25-26 (D.N.M. Nov. 30, 2010)pff'd, 651 F.3d 1355 (Fed. Cir. 2011). Delaware courts
have long recognized that requiring a party tgdite in violation of an arbitration clause
constitutes irreparable harngeee.g, HDS Inv. Holding Inc. v. Home Depot, In2008
WL 4606262, at *9 (Del. Ch. Oct. 17, 2008). Andabitration clause “is, in effect, a
specialized kind of forum-selection clausestherk v. Alberto-Culver Co417 U.S. 506,
519 (1974).

21



unaffected by fraud, undue influence, or overwegrbargaining power” —
such as the Subscription Agreement in this cassheuid be given full
effect.”? Uncertainty and possibly great inconvenienceadth Iparties could
arise if litigation could be maintained in any gdiction?* “The elimination
of all such uncertainties by agreeing in advanceadorum acceptable to
both parties is an indispensable element in intemnal trade, commerce,
and contracting™

The remedy of an injunction has deep roots in Bhglaw that are
traceable to at least 15th-century Engléndhe Court of Chancery’s ability
to enter an anti-suit injunction derives from itgugable powers which are
commensurate with the historic power of the Co@i€lbancery in England.
That injunctive power allows the Court of Chancteryestrain a party that is
subject to its jurisdiction from proceeding in agign court.

Recently, inDonohue v. Armco In¢® an English court granted an
anti-suit injunction where parties filed suit in\We/ork in contravention of
a forum selection clause designating England adahan?’ In doing so,

the court said “the general rule is clear. whegeties have bound

*2M/S Bremen v. Zapata Off-Shore G407 U.S. 1, 12-13 (1972).
43
Id. at 13.
*1d. at 13-14.
%> SeeDavid W. RaackA History of Injunctions in England Before 17081 Ind. L.J.
539, 545-56 (1986).
% Donohue v. Armco Inc[2002] 1 Lloyd’s Rep. 425 (H.L.).
*1d. at 432-33.
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themselves by an exclusive jurisdiction clause ctfhould ordinarily be
given to that obligation in the absence of stroegsons for departing from
it.”*®  Similarly, in Continental Bank N.A. v. Aeakos Compania Naviera
S.A,* another English court upheld an anti-suit injunctstating:
In our view the decisive matter is that the bangliad for the
injunction to restrain the defendants’ clear breatltontract.
In the circumstances, a claim for damages for bredcontract
would be a relatively ineffective remedy . . .f.tHe injunction
Is set aside, the defendants will persist in tHmeach of
contract, and the bank's legal rights as enshriiredthe
jurisdiction agreements will prove to be valuelefEhis is the
paradigm case for the grant of an [injunction eciftg an]
exclusive jurisdiction agreemetit.
That same English court also stated that the coation of foreign
proceedings “amounts to vexatious and oppressindwszi on the part of the
defendants™
Forum selection clauses have become a vital pamtefstate and
international commercial agreemefits. Undoubtedly, the parties to the
Subscription Agreement in this case conducted thegotiations “with the

consequences of the forum clause figuring promipent their

calculations.” “A clause establishingex antethe forum for dispute

*®d. at 433.
9 Cont'l Bank N.A. v. Aeakos Compania Naviera §¥994] 1 Lloyd’s Rep. 505 (Eng.).
50
Id. at 512.
>Ld.
2 SeeM/S Bremen v. Zapata Off-Shore (407 U.S. 1, 13-14 (1972).
>3|d. at 14.
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resolution has the salutary effect of dispellingy @onfusion about where
suits arising from the contract must be broughtdefénded . . . >* Forum
selection clauses afford the parties an opportutatyagree to have any
disputes between them resolved in a neutral forétha&r mutual choice
that has expertise in the subject matter.

In this case, the parties agreed that the courBetdware meet their
standards of neutrality and expertise in commetitightion. The choice of
Delaware as a forum was made in an arm’s-lengthotragn by
experienced and sophisticated parties. Thus, falsmme compelling and
countervailing reason it should be honored by theigs and enforced by
the courts.™

Even if arguendo the courts of Kuwait would enforce the forum
selection clause in the Subscription Agreementjiragy Carlyle to enforce
the forum selection clause in Kuwait, when Carldargained for a
Subscription Agreement provision that precludedhsiitgation, would
deprive Carlyle of the benefit of its bargain. Tédfere, that is not an
adequate remedy at law. To the extent that oursidecin El Pasois

inconsistent with our holding in this caselogres El Pasois overruled.

>* Carnival Cruise Lines, Inc. v. Shu#99 U.S. 585, 593-94 (1991).
*> M/S Bremen v. Zapata Off-Shore G407 U.S. at 12.
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In this case, as imgres the Subscription Agreement contains a valid
forum selection clause that vests exclusive juctsoin and venue in the
courts of Delaware. It is axiomatic that both @juitable remedy and the
lack of an adequate remedy at law are elementseddeelre to establish the
Court of Chancery’s subject matter jurisdictiom Ihgres we necessarily
held that both elements were satisfied. The reoeifldcts that Carlyle has
likewise established that those two predicatestdaject matter jurisdiction
existed over Carlyle’s request to enforce the Sufsaon Agreement’s
forum selection clause by an anti-suit injunction.

Carlyle would suffer irreparable harm if it werejugred to litigate in
Kuwait in contravention of the bargain it struckthvNIG that is set forth in
the forum selection clause of the Subscription Agrent. Carlyle has no
adequate remedy other than an anti-suit injuncti®herefore, Carlyle was
entitled to equitable relief by having the forunteséion clause specifically
enforced in the Court of Chancery by the issuari@ @nti-suit injunction.

Accordingly, we hold that NIG’s motion to vacateetiDefault
Judgment under Rule 60(b)(4) for lack of subjecttengjurisdiction was

properly denied by the Court of Chancery.
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No Rule 60(b)(6) Relief Available

NIG also challenged the forum selection clauseeun@ourt of
Chancery Rule 60(b)(6), on the basis that enforthegclause would deny
NIG the right to litigate its claims against Caeyl NIG argues that the
Court of Chancery abused its discretion by not tragathe Default
Judgment because NIG's suit is now time-barred gixice Kuwait>® Rule
60(b)(6) allows the Court of Chancery to vacateidgment if the movant
can sufficiently show “any other reason justifyingief.” Rule 60(b)(6)
“encompasses circumstances that could not havedmsessed using other
procedural methods, [that] constitute an ‘extrenagdship,” or [when]
‘manifest injustice’ would occur if relief were ngtanted.”

However, where, as here, conduct “has been iotegtior willful,”
Rule 60(b)(6) “cannot be used ‘to relieve a paronf the duty to take legal
steps to protect his interest$?” In denying NIG’s motion under Rule
60(b)(6), the Court of Chancery stated:

[NIG] argues that a forum selection clause is niforceable

where its enforcement would leave a party withawt farum to

litigate its action. But [NIG] offers little authidy for the
dubious proposition that a forum selection clauseendered

*6 See MCA, Inc. v. Matsushita Elec. Indus. Co.,,[#85 A.2d 625, 633 (Del. 2001).

" Wolf v. Triangle Broad. Co., LLC2005 WL 1713071, *1 (Del. Ch. July 18, 2005)
(internal citations omitted).

°8 Phillips v. Sianp 1999 WL 1225245, at *4 (Del. Super. Ct. Oct. 2999) (citation
omitted).
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unenforceable because a party, through its owncebpihas
caused the statute of limitations in the contrdbtuehosen
forum to expire. In this circumstance, where [N8spwn
voluntary decision to violate the forum selectidause and to
duck this litigation for more than two years maywddeft it
without a forum, [NIG] has no equitable basis t& #sat this
court endorse its breaching behavior by lifting thefault
judgment. [NIG] voluntarily signed the forum sdiea clause
and it has known since this suit was filed thatl@ganntended
to enforce it. Instead of participating in thistsa a timely
way or otherwise acting to bring its claims in Dredae
promptly, [NIG] chose to flout this case and take thance
that it would get away with violating the forum eetion clause.

In support of its ruling, the Court of Chanceryed the Delaware
Superior Court’s decision imMuffington v. T.C. Group’ in which the
plaintiff also sought to recover his investmenttie CCC® He filed suit in
Massachusetts, asserting claims under a Massathbhet sky law, despite
the existence of a similar forum selection clausguiring litigation to be
brought in Delawar#.

After the United States Court of Appeals for thesECircuit affirmed
the dismissal of his complaint in Massachusetts, glaintiff in Huffington
filed his claims in the Superior Colift.When those claims were filed, they

were already barred by the statute of limitati®nsThe Superior Court

*9 Huffington v. T.C. Grp., LLC2012 WL 1415930, at *4-10 (Del. Super. Ct. Ap8, 1
2012).

0\d. at *1.

®L1d. at *2.

%21d.

®31d. at *4.
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refused to apply the Delaware borrowing statutdaclvivould have allowed
the plaintiff in Huffington to assert his claims in Delaware, because the
plaintiff “tried to avoid the clear and unambigudasum selection clause by
filing in [the foreign forum]. He clearly sougha avoid litigating his claims
here. Sometimes when you gamble, you I88e.”

In this case, the record reflects that Carlyledfibuit in the Court of
Chancery in May, 2010, only two years after CCC wadaced into
liquidation. NIG was served through the Hague Gorion in September,
2010, when substantial time remained to file amnginel under title 19,
section 8106 of the Delaware Code, the statutarofation that NIG cites.
Had NIG done that, NIG could have raised and pweseits jurisdictional
arguments, but ensured that it still could proceeDelaware, if necessary.
However, NIG chose not to do that. Instead, NI@aterally decided that it
was not subject to jurisdiction in Delaware, disnelpd service of process,
willfully ignored repeated communications from Géel and failed to attend
the July, 2011 hearing. NIG then waited another ye seek to vacate the
Default Judgment entered against it by the Cou@ladncery.

Under these circumstances, the Court of Chancespeply denied

NIG’s motion to vacate the Default Judgment purst@amRule 60(b)(6).

%4 1d. at *0.
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Comity and Contracts

NIG argues that enforcing the Subscription AgreeamerDelaware
would be a breach of international comity. Intéior@al comity is an
“abstention doctrine® under which a court that has jurisdiction over a
person or dispute, after considering the “releaators,” may abstain from
exercising jurisdiction and defer to a foreign aébr However, all of the
considerations that might weigh in favor of the lagghion of the doctrine of
international comity may be superseded by a contahagreement that
includes a forum selection clause.

The enforcement of an international forum selectitause is not an
issue of comity. It is a matter of contract enfament and giving effect to
substantive rights that the parties have agreed.upm anti-suit injunction
operatesn personamnto enjoin the breaching party, not the foreign &8ur
The Court of Chancery properly concluded NIG hasdemonstrated that
the forum selection clause should be held unenédmieeon grounds of

international comity.

®> Ungaro-Benages v. Dresdner Bank /839 F.3d 1227, 1237 (11th Cir. 2004).

% See e.g, Royal & Sun Alliance Ins. Co. of Canada v. Centim§l Arms, Inc, 466
F.3d 88, 95 (2d Cir. 2006)inova Capital Corp. v. Ryan Helicopters U.S.Ag.Ir180
F.3d 896, 898-99 (7th Cir. 1999).

®" E. & J. Gallo Winery v. Andina Licores S.A46 F.3d 984, 989 (9th Cir. 2006);
Kaepa, Inc. v. Achilles Corp76 F.3d 624, 626-27 (5th Cir. 199&)t’| Equity Invs., Inc.
v. Opportunity Equity Partners427 F. Supp. 2d 491, 502 (S.D.N.Y. 2006), affd i
relevant part, 246 F. App’x 73 (2d Cir. 2007).
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Conclusion

The judgment of the Court of Chancery is affirmed.
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