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STEELE, Chief Justice:



In this appeal, we consider a general partner'sgatibns under a limited
partnership agreement. The plaintiffs allege tthet general partner obtained
excessive consideration for its incentive distidmutrights when an unaffiliated
third party purchased the partnership. Importantlg plaintiffs do not allege that
the general partner breached the implied covenagbad faith and fair dealing.
We conclude that the limited partnership agreemsectdhflict of interest provision
created a contractual safe harbor, not an affireatibligation. Therefore, the
general partner needed only to exercise its discren good faith, as the parties
intended that term to be construed, to satisfylitses under the agreement. The
general partner obtained an appropriate fairnessiosp which, under the
agreement, created a conclusive presumption tletgdneral partner made its
decision in good faith. Therefore wd-FIRM the Court of Chancery’s dismissal
of the complaint.

|. FACTUAL AND PROCEDURAL BACKGROUND*
A. The Parties
This case arises out of the Merger of K-Sea Tramiapon Partners L.P. (K-

Sea or the Partnership) and Kirby Corporation. da&Sperates a barge and

! Unless otherwise stated, these facts are drawm ffwe plaintiffs’ Verified Consolidated
Amended Class Action Complaint (the Complaint) #mel Vice Chancellor’s opinionin re K-
Sea Transp. Partners L.P. Unitholders Litig012 WL 1142351 (Del. Ch. Apr. 4, 2012).



tugboat fleet that transports refined petroleundpobs between American ports.
Before the Merger, K-Sea was a publicly traded vale limited partnership. The
Fourth Amended and Restated Agreement of LimitednBeship (the LPA)
created K-Sea’s governance structure. Plaintitfsvdtd F. Norton Il and Ken
Poesl (Norton) represent a class consisting of &sSenaffiliated former common
unitholders.

K-Sea’s general partner is K-Sea General Parttfer (K-Sea GP), which is
also a Delaware limited partnership. K-Sea GPrsega partner is K-Sea General
Partner GP LLC (KSGP), a Delaware limited liabiltpmpany that ultimately
controls K-Sea. Anthony S. Abbate, Barry J. Alpedames C. Baker, Timothy J.
Casey, James J. Dowling, Brian P. Friedman, KeviM& arthy, Gary D. Reaves
II, and Frank Salerno served on KSGP’s board oéatiars (the K-Sea Board)
during the Merger negotiations. Directors Abb&tperin, and Salerno comprised
the K-Sea Board’s Conflicts Committee. K-Sea, ke &P, KSGP, and the K-Sea
Board members are the Defendants in this action.

B. K-Sea’s Capital Structure and Ownership

At the time of the Merger, K-Sea’s equity was deddamong K-Sea GP, the
common unitholders, and a class of preferred unatd by KA First Reserve, LLC
(KAFR). The common unitholders held 49.8% of tb&l equity, KAFR held

49.9%, and K-Sea GP’s general partner interest oeetgpthe remaining 0.3%.



In addition to its general partner interest, K-S&® held incentive
distribution rights (IDRs) through a wholly owneffiliate.> These IDRs entitled
K-Sea GP to increasing percentages of K-Sea'silalisitons once payments to the
limited partners exceeded certain level&-Sea GP would not receive payments
on the IDRs until quarterly distributions reached $0.55 per unit. K-Sea’s
conservative estimates indicated thanual distributions would not reach $0.55
per unit until 2015. Norton extrapolates thesejgmtions to show that K-Sea
would not reach the $0.55-per-unit quarterly thodghuntil the mid-2030s. Based
on these projections, the IDRs were worth as l&¢100,000.

C. The K-Sea Board Issues Phantom Units to the Confli€ommittee
Members

In December 2010, the K-Sea Board approved incerdompensation for
the Conflicts Committee membétsach of whom received 15,000 phantom K-Sea
common units. These phantom units vested over fiears, but became
immediately payable if a change of control occurredhese phantom units

represented a significant component of Abbate’geAh’s, and Salerno’s equity

2 For simplicity, this opinion refers to the IDRsi&-Sea GP held them directly.

® Many master limited partnerships use IDRs to itigeze the general partner to maximize cash
flow for the limited partnersSee Lonergan v. EPE Holdings LL®A.3d 1008, 1012 (Del. Ch.
2010). As distributions to the limited partnersregase, IDRs give the general partner a greater
percentage of the cash flows generated by theddpartnershipld.

* Director Casey, who serves as KSGP’'s CEO, rece®®00 K-Sea phantom units in
December 2010 as well.



interests in K-Sea. The LPA, however, prohibited Conflicts Commitimembers
from holding any ownership interest in K-Sea otien common unitS.

D. Kirby Approaches K-Sea and Negotiates the Merger

Shortly after the phantom unit grant, Kirby’s CE©@nanunicated with
McCarthy, who also served as a director designd€A$iR, to discuss a strategic
transaction between Kirby and K-Sea. On Februa3021, McCarthy informed
Dowling, the K-Sea Board’s Chairman, of those déstons. K-Sea and Kirby
then extended a confidentiality agreement they gradiiously signed, and K-Sea
provided Kirby with due diligence.

On February 9, 2011, Kirby offered to pay $306 imill for K-Sea's
common and preferred units. After discussing tfferavith the K-Sea Board,
McCarthy rejected it and informed Kirby that futuddfers should include

consideration for K-Sea GP’s general partner ister@nd its IDRs. Kirby

> Before the phantom unit grant, Abbate, Alperind &alerno owned 28,500, 13,500, and 7,800
K-Sea common units, respectively.

® The LPA defines the Conflicts Committee as

a committee of the [K-Sea Board] composed enticédlywo or more directors
who are not (a) security holders, officers or emgpés of [K-Sea GP], (b)
officers, directors or employees of any Affiliaté [K-Sea GP] or (cholders of
any ownership interest in the Partnership Groupeotthan Common Unitand
who also meet the independence standards requirdidectors who serve on an
audit committee of a board of directors by the &ites Exchange Act of 1934

. and by the National Securities Exchange oiclvthe Common Units are
listed for trading.

App. to Opening Br. at A026 (emphasis added).



responded the next day with a $316 million offerdth of K-Sea’s equity interests,
but McCarthy again rejected the offer as inadequéte February 15, 2011, Kirby
offered $329 million for K-Sea, which included ah8bmillion payment for the
IDRs (the IDR Payment).

E. K-Sea Activates its Conflicts Committee to Consitlex Merger

When the K-Sea Board met to consider Kirby’s nefermfit acknowledged
that the IDR Payment created a “possible conflicinterest® and referred the
proposed Merger to the Conflicts Committee for eoremendation. Under the
LPA, the Conflict Committee’s approval of a trarnsac would constitute “Special
Approval,” which purportedly would limit the unitlaers’ ability to challenge the
transaction.

The Conflicts Committee hired Stifel, Nicolaus & .C¢btifel) and DLA
Piper LLP as its independent financial and legalisds, respectively. Stifel
valued K-Sea’'s common units using a distributioscdunt model based on K-

Sea’s internal projections. After valuing the cooamrunits, Stifel opined that the

" The parties’ briefs are unclear about whether Kipaid K-Sea GP $18 million for the IDRs
alone or for the general partner interest as welthee IDRs. K-Sea and Kirby's Amended
Registration Statement Form S-4 indicates thatbtt® million was for the IDRs alone, but the
distinction is not material to our decision. App.Opening Br. at A169. We may consider the
LPA and portions of the Form S-4 because the Camtplacorporates them by referenckn re
General Motors (Hughes) S’holder Litj@97 A.2d 162, 169 (Del. 2006).

8 Norton does not provide a citation for this quiotat Because the phrase appears in the S-4, we
attribute the quote to the K-Sea Board for the psegs of a motion to dismiss. App. to Opening
Br. at A240.



consideration K-Sea’s unaffiliated common unithaédeeceived was fair from a
financial viewpoint'® The fairness opinion expressly did not considiee fairness
of the amount or nature of any compensation to @nthe officers, directors or
employees of K-Sea or its affiliates . . . relatieethe compensation of the public
holders of K-Sea’s equity securities.”

F. The K-Sea Board Approves the Merger and the Trarngat Closes

After reviewing Stifel's fairness opinion, the Cébafs Committee
unanimously recommended the Merger to the K-Seadaehich also approved
it. Like Stifel's fairness opinion, the ConflicGommittee’s recommendation did
not refer to the IDR Payment. K-Sea and Kirby tleenered into a definitive
merger agreement and disseminated a Form S-4 reeonding that the common
unitholders vote in favor of the Merger. A majgraf K-Sea’s unitholders voted
in favor of the transaction, and the Merger closedJuly 1, 2011. As finally

negotiated, K-Sea’s common unitholders received%®er unit” and K-Sea GP

° Although Stifel's opinion only addressed the Metgdairness to thaunaffiliated common
unitholders, the record indicates that Kirby trelzat common unitholders identically.

%1d. at A296.
11d. at A250 (internal quotation marks omitted).
12 K-Sea’s common unitholders had the option to rexeither a cash payment or a combination

of cash and Kirby stock. KAFR received the samee/éor each preferred unit, but the Merger
Agreement required it to accept the cash—stock awatibn.



received $18 million for the IDRs. The consideratrepresented a 26% premium
over K-Sea’s March 11, 2011 closing price.

G. Procedural History

Shortly after K-Sea announced the Merger, Nortdedfia class action
complaint in the Court of Chancery. As amended, @omplaint contained four
counts. Count | alleged that the Conflicts Comeaitimnembers breached their
fiduciary duties by recommending the Merger withaealuating the IDR
Payment’s fairness. In Count I, Norton contentteat K-Sea GP, KSGP, and the
K-Sea Board members breached the LPA by proposapproving, and
participating in an unfair transaction based onremequate review process. In
Count Ill, Norton accused K-Sea GP, KSGP and tHgeld-Board of breaching the
LPA by approving the Merger in reliance on the iogmrly constituted Conflicts
Committee’s Special Approval. Count IV allegedttkaSea GP, KSGP, and the
K-Sea Board breached their duty of disclosure bdi@izing the dissemination of
a materially misleading Form S-4. The Vice Chaloecedenied Norton’s motion
for expedited discovery?

After the parties submitted initial briefing on [@eflants’ motion to dismiss,

the Vice Chancellor contacted the parties and advieem that he had reached a

3 1n re K-Sea Transp. Partners L.P. Unitholders Liti§011 WL 2410395 (Del. Ch. Jun. 10,
2011).



preliminary decision to grant the Defendants’ metiddis rationale relied upon an
interpretation of the LPA that neither party haduad nor briefed, and so he
invited supplemental briefing. After reviewing tparties’ submissions, the Vice
Chancellor dismissed Norton’s Complaifit. Norton appeals from the Vice
Chancellor’s dismissal of Counts 1, II, and llltbeat Complaint?>
1. STANDARD OF REVIEW
We review the Vice Chancellor’s decision to grami@ion to dismiss under

Court of Chancery Rule 12(b)(8)e novo® When reviewing a motion to dismiss,
we accept all well-pleaded allegations as truedrad all reasonable inferences in
the plaintiffs favor:’ Dismissal is appropriate only if we conclude ttia¢
plaintiff would not be entitled to relief under asgt of facts that he could prove to

support the claims assert¥d.We do not, however, credit conclusory allegations

% In re K-Sea Transp. Partners L.P. Unitholders Liti§012 WL 1142351 (Del. Ch. Apr. 4,
2012).

15 Norton does not appeal the Vice Chancellor’s disaiiof Count IV.

% In re General Motors (Hughes) S’holder Litigg97 A.2d 162, 167—68 (Del. 2006) (citing
Malpiede v. Townsqry80 A.2d 1075, 1082 (Del. 2001)).

71d. at 168 (citingMalpiede 780 A.2d at 1082).

18 Gantler v. Stephen®65 A.2d 695, 703 (Del. 2009) (citifeldman v. Cutaia951 A.2d 727,
731 (Del. 2008)).

10



that are not supported by specific facts, or draseasonable inferences in the
plaintiff's favor'®
1. ANALYSIS

A. What Contractual Standards Apply to the Merger?

Limited partnership agreements are a type of contraWe, therefore,
construe them in accordance with their terms te giffect to the parties’ inteft.
We give words their plain meaning unless it appé¢has the parties intended a
special meaning. When interpreting contracts, we construe thera agole and
give effect to every provision if it is reasonalggssible’®> A meaning inferred
from a particular provision cannot control the agnent if that inference conflicts
with the agreement’s overall schefiileWe consider extrinsic evidence only if the
contract is ambiguou$. A contract is not ambiguous “simply because thgigs

do not agree upon its proper construction,” butohit is susceptible to two or

91d. at 704 (citingGeneral Motors897 A.2d at 168).
0 In re Nantucket Is. Assocs. Ltd. P’ship Unitholdeitiy., 810 A.2d 351, 361 (Del. Ch. 2002).

2L AT&T Corp. v. Lillis 953 A.2d 241, 252 (Del. 2008) (citigprillard Tobacco Co. v. Am.
Legacy Found.903 A.2d 728, 739 (Del. 2006)).

22 GMG Capital Invs., LLC v. Athenian Venture Partners.P., 36 A.3d 776, 779 (Del. 2012)
(citing E.I. du Pont de Nemours & Co. v. Shell Oil G898 A.2d 1108, 1113 (Del. 1985)).

231d. (citing E.I. du Pont de Nemours & C498 A.2d at 1113).

24 AT&T, 953 A.2d at 253 (citind\ppriva S’holder Litig. Co. v. EV3, Inc937 A.2d 1275, 1291
(Del. 2007))

11



more reasonable interpretatidfis. If the contractual language at issue is
ambiguous and if the limited partners did not negetfor the agreement’s terms,
we apply thecontra proferentenprinciple and construe the ambiguous terms
against the draftef,

The Delaware Revised Uniform Limited Partnershig A2RULPA) gives
“maximum effect to the principle of freedom of cadt and to the enforceability
of partnership agreements.” Parties may expand, restrict, or eliminate any
fiduciary duties that a partner or other personhih@herwise owe, but they “may
not eliminate the implied contractual covenant @dgjfaith and fair dealing’®

B. The LPA’s Provisions Governing Mergers and Creatir@ontractual
Fiduciary Duties

Unfortunately, limited partnership agreements #tsgmpt to modify, rather
than eliminate, fiduciary duties often create a dior knot of interrelated
standards in different sections of the agreerfierithis LPA requires us to parse

several provisions to determine which standarddyajgpthe Merger. The LPA

°|d. at 252 (quoting.orillard, 903 A.2d at 739).

26 S| Mgmt. L.P. v. Wininge707 A.2d 37, 43 (Del. 1998).
26 Del. C.§ 17-1101(c).

*8 6 Del. C.§ 17-1101(d).

29 See, e.gGelfman v. Weeden Investors., .92 A.2d 977, 986 (Del. Ch. 2001) (bemoaning
the “head-spinning quality” of a limited partnenslaigreement).

12



creates procedures for mergers in Article XIV. tiec 14.2 of Article XIV
establishes that K-Sea GP must approve any propogeder. K-Sea GP may
consent to a merger “in the exercise of its disonet™® Section 7.9(b), which
attempts to clarify the nebulous “discretion” stard] provides:
Whenever this Agreement . . . provides that [K-$&R] ... is
permitted or required to make a decision (i) in‘#sle discretion” or
“discretion,” . . . except as otherwise providedde [K-Sea GP] . ..
shall be entitled to consider only such interestsfactors as it desires
and shall have no duty or obligation to give angsderation to any
interest of, or factors affecting, the Partnership [or] any Limited
Partner . . . [and] (ii) it may make such decisionts sole discretion
(regardless of whether there is a reference toe“st$cretion” or
“discretion”) unless another express standardasiged for . . .%*
Therefore, when K-Sea GP decides whether to conserg merger, it may
“consider only such interests and factors as itrdesand shall have no duty or
obligation to give any consideration to any intews or factors affecting” K-Sea

or its limited partnerd The limited partners’ ultimate right to rejectnzerger

under Section 14.3 practically limits that disavathowever?

30 App. to Opening Br. at A141.
¥1d. at A118.
% 1d.

% The LPA requires a “Unit Majority” to approve a rger or consolidation.ld. at A142. A
Unit Majority is a majority of the “Outstanding Conon Units,” which includes KAFR'’s
preferred units on an as-converted bad. at AO42. The LPA contains an exception to this
rule. K-Sea GP can merge the Partnership solebffect a change in the Partnership’s legal
form so long as the parties retain the same ligdsli rights, obligations, and federal income tax
status. Id.

13



The LPA limits Section 14.2’s broad grant of deteyn in Section 7.10(d),
which provides:

Any standard of care and duty imposed by [the LBA]DRULPA]

... shall be modified, waived or limited, to tegtent permitted by

law, as required to permit [K-Sea GP] to act urjties LPA] . . . and

to make any decision pursuant to the authority quiesd in [the

LPA], so long as such action is reasonably believefia$pea G to

be in, or not inconsistent with, the best intereétthe Partnershig*
If K-Sea GP were subject to common law fiduciaryieh) it could not consent to a
merger in its sole discretidn Therefore, Section 7.10(d) eliminates any duties t
otherwise exist and replaces them with a contradidaciary duty—namely, that
K-Sea GP must reasonably believe that its actian the best interest of, or not
inconsistent with, the best interests of the Pastnp.

Finally, the LPA broadly exculpates all Indemngeévhich no party

disputes includes all the Defendants) so long asltlklemnitee acted in “good

faith.”*® Although the LPA regrettably does not define “ddaith” in this context,

34 1d. at A119 (emphasis added). The LPA’s additionhef term “reasonably” distinguishes it
from limited partnership agreements that Delawararts have interpreted as establishing a
purely subjective good faith standar8ee, e.g.In re Atlas Energy Res., LLC Unitholder Litig.
2010 WL 4273122, at *12 (Del. Ch. Oct. 28, 2010ptimg that “while under Delaware’s
common law, ‘the objective elements of good faidméhate the subjective element,” . .. only
the subjective intent of [the entity’s] officersdadirectors matters when determining whether
they acted in good faith”).

% See Miller v. Am. Real Estate Partners, |.P001 WL 1045643, at *8 (Del. Ch. Sept. 6,
2001).

36 App. to Opening Br. at A116.

14



we cannot discern a rational distinction betweenphrties’ adoption of this “good
faith” standard and Section 7.10(d)’s contractuddiary duty,i.e., an Indemnitee
acts in good faith if the Indemnitee reasonablyelvels that its action is in the best
interest of, or at least, not inconsistent withe thest interests of K-Séa. If we
take seriously our obligation to construe the amese’s “overall scheme®® we
must conclude that the parties’ insertion of a-B&eding, enigmatic standard of
“good faith” is consistent with Section 7.10(d)snceptualization of a reasonable
belief that the action taken is in, or not incotesis with, the best interests of the
Partnership. In this LPA’s overall scheme, “goaithf’ cannot be construed
otherwise.

Thus, while the LPA does not require K-Sea GP tasmter any particular
interest or factor affecting the Partnership wheeresing its discretion, K-Sea GP
still must reasonably believe that its ultimate rseuof action is not inconsistent
with K-Sea’s best interests. Therefore, unlesstraroprovision supplants this
standard, in order to state a claim that withstaRd& 12(b)(6), Norton must

allege facts supporting an inference that K-Seah@é reason to believe that it

37 See Gelfman v. Weeden Investors., 782 A.2d 977, 986-87 (Del. Ch. 2001) (interprgtin
similar language).

3 GMG Capital Invs., LLC v. Athenian Venture Partnerk.P., 36 A.3d 776, 779 (Del. 2012)
(citing E.I. du Pont de Nemours & Co. v. Shell Oil G898 A.2d 1108, 1113 (Del. 1985)).

15



acted inconsistently with the Partnership’s begerasts when approving the
Merger.

C. Does Section 7.9(a) Impose Additional Obligationeat Supplant
Section 14.2’s Discretion Standard?

Norton contends that the LPA’s generally applicabkeretion standard for
mergers must yield to Section 7.9(a), the provigjomerning conflicts of interest,
which he argues requires K-Sea GP to establish ttieatMerger was fair and
reasonable. The LPA contemplates that confliciatefest may arise, and Section
7.9(a) establishes procedures for curing thesdictsnf Section 7.9(a) provides:

Unless otherwise expressly provided in [the LPA], whenever a
potential conflict of interest exists or arisesvien [K-Sea GP], on
the one hand, and the Partnership . .. on the,cding resolution or
course of action by [K-Sea GP] in respect of sumhflcct of interest
shall be permitted and deemed approved by all Batand shall not
constitute a breach of [the LPA] . . . or of anyydstated or implied
by law or equity, if the resolution or course otiac is, or ... is
deemed to be, fair and reasonable to the PartperdK-Sea GP]
shall be authorized but not required . . . to s&p&cial Approval of
such resolution. Any . .. resolution of such dichfof interest shall
be conclusively deemed fair and reasonable to &mné&rship if such
conflict of interest or resolution is @pproved by Special Approval
..., (i)on terms no less favorable to the Remthip than those
generally being provided to or available from uatedl third parties or
(iii) fair to the Partnership . . . . [K-Sea GPjdl be authorized . . . to
consider (A) the relative interests of any party siach conflict,
agreement, transaction or situation and the beneiitd burdens
relating to such interest . . . and (D) such adddl factors as [K-Sea
GP] . . . determines in its sole discretion to &levant, reasonable or
appropriate under the circumstances. Nothing coedan [the LPA],
however, is intended to nor shall it be construecetuire [K-Sea GP]

16



(including the Conflicts Committee) to consider thérests of any
Person other than the Partnership. . .

If Section 7.9(a) requires K-Sea GP to establiskt the Merger was fair and
reasonable to K-Sea, we must consider whether rdn@ @f phantom units to the
Conflicts Committee tainted the Special Approvabgass. If, however, Section
7.9(a) does not impose that affirmative obligaiionK-Sea GP, we do not need to
reach the issue unless Norton has pleaded a wplati the LPA’'s more lenient
discretion standard.

Section 7.9(a) applies “whenever a potential conflif interest exists or
arises.®® Norton alleges that the IDR Payment created dlicbrof interest
because K-Sea GP did not share the IDR Paymentanititother unitholder. The
IDR Payment motivated K-Sea GP to increase the amamiuconsideration K-Sea
GP received at the expense of the consideratiod fmaithe other unitholders.
Accepting these well-pleaded allegations as trute IDR Payment created a
conflict of interest and Section 7.9(a) applies its/ terms. Section 7.9(a)’s
applicability does not necessarily mean that ipkdises Section 14.2’s discretion

standard, however. If Section 7.9(a) is only a& d$&drbor, the phrase “whenever a

39 App. to Opening Br. at A117.
1d.

*L'In re General Motors (Hughes) S’holder Litig897 A.2d 162, 167-68 (Del. 2006) (citing
Malpiede v. Townsqry80 A.2d 1075, 1082 (Del. 2001)).

17



potential conflict of interest exists or arises”relg means that the safe harbor is
available whenever there is a potential conflicintérest.

The provision’s plain language indicates that iEKa GP’s resolution of a
conflict of interest is fair and reasonable or eeched to be fair and reasonable,
that resolution is na breach of the LPA. This statement’s contrapgsis that if
K-Sea GP'’s resolution of a conflict of interesaireach of the LPA, then it is not
fair and reasonable. Norton arrives at his coostyn by inverting Section 7.9(a),
l.e, he argues that a resolution of a conflict of ne¢¢ that is not fair and
reasonablds a breach of the LPA. Unlike the contrapositivect®n 7.9(a)’s
inverse does not necessarily follow.

Recognizing that Section 7.9(a)’'s text does nohdage his construction,
Norton argues that other portions of the sectioth #re LPA weigh in its favor.
Section 7.9(a) states that “[K-Sea GP] shall bén@uged but not required . . . to
seek Special Approval® Norton contends that, because under the LPA Speci
Approval is optional, that implies that Section(@)3%as a whole is mandatory. We
disagree. Read in context, this language mean#sea GP is not required to
obtain Special Approval in every case where a adnéif interest arises. For
example, K-Sea GP may determine that the transadtio‘on terms no less

favorable to the Partnership than those . . . abbdlfrom unrelated third parties”

“2 App. to Opening Br. at A117.

18



or “fair to the Partnership” to resolve the cortffit That example underscores that
K-Sea GP does not need to resolve a conflict adrast through the Conflicts
Committee. The language does not make the enw@ic® mandatory by
implication.

Other LPA provisions support the Vice Chancellatsstruction of Section
7.9(a). Section 7.6(d) governs transactions batwe&ea GP and the Partnership,
which necessarily involve a conflict of intere3that Section begins by stating that
“[n]either [K-Sea GP] nor any of its Affiliates shaell . . . any property to, or
purchase any property from, the Partnership .xce@ pursuant to transactions
that are fair and reasonable to the Partnership.This language creates an
affirmative obligation—K-Sea GP may not engage irtransaction with the
Partnership unless the transaction is “fair andsoeable.®* Section 7.6(d)
indicates that the LPA’s drafters knew how to inga@s affirmative obligation
when they so intended, and that Section 7.9(ajigdage does not result from

sloppy drafting.

“1d.
“|d. at A114.
> See also Brinckerhoff v. Tex. E. Prods. Pipeline, ChC, 986 A.2d 370, 386—87 (Del. Ch.

2010) (analyzing transactions between an affiliafethe general partner and the limited
partnership under a similar provision).

19



Section 7.9(c) also weighs against Norton’s intetgdron. That Section
provides that “[w]henever a particular ... resioln of a conflict of interest is
required . . . to be ‘fair and reasonable’ . .e fair and reasonable nature of such

resolution shall be considered in the contektall similar or related
transactions®® This language indicates that not all resolutiofisconflicts of
interest are required to meet a “fair and reas@iabandard.

This LPA differs from the limited partnership agment in Gelfman v.
Weeden Investorswhich Norton contendssupports his interpretatidf. In
Gelfman the conflict of interest provision required thengral partner to “resolve
such conflict of interest” and then mandated tlmatresolving the conflict, the
general partner consider specific fact§rsNo similar mandate appears in Section
7.9(a).

Therefore, the Vice Chancellor correctly held tigdction 7.9(a) is “a
permissive safe harbof® Our construction of the LPA indicates that Setctio

14.2's “discretion” standard applies to mergersegalty, and that K-Sea GP may

“6 App. to Opening Br. at A118.

" Gelfman v. Weeden Investors., |92 A.2d 977 (Del. Ch. 2001).

“®1d. at 985.

“?1n re K-Sea Transp. Partners L.P. Unitholders Liti3012 WL 1142351, at *8 (Del. Ch. Apr.
4, 2012);see also In re Encore Energy Partners LP Unitholdiig., 2012 WL 3792997, at *12

(Del. Ch. Aug. 31, 2012) (referring to a similaopision as a “contractual safe harborfi);re
Inergy L.P. Unitholder Litig.2010 WL 4273197, at *12 n.109 (Del. Ch. Oct. 2310) (same).
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(if it so chooses) take advantage of Section Y9(@afe harbor provisions to
resolve any conflict of interest relating to a me@tj A resolution of a conflict of
interest that is actually, or is deemed to be,danl reasonable is deemed approved
and is not a breach of the LPA. If K-Sea GP daeawmeet that standard, however,
that does not automatically put K-SEA GP in breatthe LPA>*

This interpretation achieves the goal of giving heacPA term an
independent meaning. If Section 7.9(a) were construed to impose ainnaditive
obligation on K-Sea GP, it would be unclear whetBection 7.6(d)’'s affirmative
obligation relating to transactions between K-S&agAd K-Sea—which addresses
a specific conflict of interest and contains paallprovisions—has any

independent meaning or serves any independent geLrpo

0 See DCV Holdings, Inc. v. ConAgra, In889 A.2d 954, 961 (Del. 2005) (“Specific language
in a contract controls over general language, aherevspecific and general provisions conflict,
the specific provision ordinarily qualifies the méay of the general one.”) (citations omitted);
Katell v. Morgan Stanley Grp., Inc1993 WL 205033, at *4 (Del. Ch. Jun. 8, 1993)|dhwm
that specific provisions in a limited partnershggeement ordinarily qualify general ones).

*1 Our conclusion does not alter the holdingsohet v. Timber CoL.P, 722 A.2d 319 (Del. Ch.
1998). InSonet the Chancellor assumed that a similar conflicintérest provision imposed a
fair and reasonable standard “[u]nless otherwispressly provided™ and concluded that the
conflict of interest provision must yield to theote discretion” standard in that LPA’s merger
provision. Id. at 325-26 (alteration in original). He reasonedt tHijt makes no sense,
therefore, for the decision to merge to be ‘deensgyproved because, pursuant to [the merger
provision], it mustactually be approved.”ld. at 325. Here, we conclude that Section 7.9(a$ doe
not impose a “fair and reasonable” standard, aecetbre does not conflict with Section 14.2's
discretion standard—a result that is consistenth Wit Chancellor’'s conclusion Bonetthat a
discretion standard governed mergdrs.at 326.

2 See Osborn ex rel. Osborn v. Ker8p1 A.2d 1153, 1159 (Del. 2010) (citikgihn Constr.,
Inc. v. Diamond State Port Cofp990 A.2d 393, 396-97 (Del. 2010)) (noting thateMeare
courts interpret contracts to avoid rendering aay pf the contract mere surplusage).

21



Defendants’ initial failure to argue for this ctmstion of the LPA does not
alter our analysis. Because Section 7.9(a) is biguous, we will not rely on
extrinsic evidence to aid our interpretation of 1RA.>®> Norton's reliance on
Sonitrol Holding Co. v. Marceau Investissemghis misplaced. IrSonitrol the
defendant’s interpretation of the contract directtgntradicted its previous
interpretation and its own documents confirmed phentiff's interpretatiort?
Here, although Defendants did not argue that Sectié(a) was permissive until
the Vice Chancellor asked for supplemental briefdgrton cites no portion of the
record where Defendants argued Section 7.9(a) veasiatory>’

Because Section 7.9(a) does not impose any addlitadfirmative duties on

K-Sea GP, our analysis focuses on the otherwistralbing standard—whether K-

>3 GMG Capital Invs., LLC v. Athenian Venture Partnérs.P., 36 A.3d 776, 783 (Del 2012)
(citing Eagle Indus., Inc. v. DeVilbiss Health Care, ['®02 A.2d 1228, 1232 (Del. 1997)).

> 607 A.2d 1177 (Del. 1992). ISonitrol we held that the relevant agreement was
unambiguous, and therefore the discussion of tfendant’s presuit conduct was dict&ee id.

at 1182 (“Because we find the language of Secti@huhambiguous on its face, we need not
consider any extrinsic evidence when interpretireggection.”).

|d. at 1182.

* Similarly, while we will construe an ambiguous tparship agreement against the drafter
under thecontra proferentengoctrine, that doctrine only applies if the parsigp agreement is
ambiguous. SI Mgmt. L.P. v. Wininger707 A.2d 37, 43 (Del. 1998%ee also Bank of N.Y.
Mellon v. Commerzbank Capital Funding Trust-HA.3d—, 2013 WL 1136821, at *9 (Del.
Mar. 19, 2013) (construing an agreement againstdiladter to give effect to a purchaser’s
“reasonable expectations’Kaiser Aluminum Corp. v. Mathesa81 A.2d 392, 395 (Del. 1996)
(same). Here, however, the LPA is not “fairly ssible” to different interpretations and
thereforecontra proferentens inapplicable.SI Mgmt, 707 A.2d at 42 (citingEagle Indus.702
A.2d at 1232).
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Sea GP exercised its discretion to approve the &drggood faith, i(e., with a
reasonable belief that its actions were in, orimobnsistent with, the best interests
of K-Sea)®’ In order to state a claim that survives a motmdismiss under Rule
12(b)(6), Norton must plead facts supporting ageable inference that K-Sea GP,
the only defendant with a duty relating to the Msig approval, acted
inconsistently with the Partnership’s best inteyesf Norton’s complaint cannot
establish a breach of the contract's “good faitkéndard, we need not reach
whether the phantom unit grant disqualified the ficits Committee members and
invalidated the Special Approval process.

Here, Norton has alleged that the IDR Payment edeatconflict of interest
between K-Sea GP and the Partnership because KsBezbtained consideration
that did not flow to the common unitholders. Agthmotion to dismiss stage we
must draw all inferences in Norton’s favor. Wer#fere could conclude that K-
Sea GP used its position to extract an excessivau@inof consideration for its
IDRs at the expense of the limited partners. Peamits us to infer that K-Sea GP

may not have acted in good faith when it approvedMerger and submitted it to

>" Qur construction of Section 7.9(a) is consisteitih the Chancellor's conclusion Belfman v.
Weeden Investors, L,P792 A.2d 977 (Del. Ch. 2001). THsgelfman limited partnership
agreement required the general partner to conspleeific factors when resolving a conflict of
interest, which the Vice Chancellor concluded myistd to the “sole discretion” standard in
another section of the limited partnership agreem&ee id.at 985-86 (“]MJhenever a conflict
of interest exists . . the General Partner shall resolve such conflictirdgérest. . ..”). Here,
there is no conflict, because Section 7.9(a) do¢snmpose any such mandatory obligation.

23



the unitholders for approval. That raises the m&stie, which is whether Norton
has pled a cognizable claim that K-Sea GP did ainagood faith.

D. Did the Investment Banker's Fairness Opinion Create Conclusive
Presumption of Good Faith?

In addressing that issue, we must consider yethenotPA provision
addressing K-Sea GP’s obligation to act in “goathfa That provision creates a
conclusive presumption that K-Sea GP has actedad daith if K-Sea GP relies
on a competent expert’s opinion. Section 7.10(byides that

[K-Sea GP] may consult with . . . investment basker. and any act

taken or omitted to be taken in reliance upon ghi@ion . .. of such

Persons as to matters that [K-Sea GP] reasonaldves to be within

such Person’s professional or expert competsha## be conclusively

presumed to have been done or omitted in good farhd in

accordance with such opinich.
The Conflicts Committee obtained Stifel’'s opinidmat the consideration that
Kirby paid to K-Sea’s unaffiliated common unithotdevas financially fair. No
party alleges that Stifel lacked the requisite etpe to render that opinion.
Norton nowhere claims that the opinion did notestatat the Merger was fair, nor
does he allege that the analyses underlying theefss opinion were flawed.
Rather, he alleges that K-Sea extracted a largeiopoof the consideration than

the IDRs’ value justified. We note also that Nartioes not claim on appeal that

Defendants’ actions breached the implied covenbgbod faith and fair dealing.

*8 App. to Opening Br. at A119 (emphasis added).
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Norton argues that K-Sea GP is not entitled torchkisive presumption of
good faith because Stifel did not specifically addrthe IDR Payment's fairness—
the reason why K-Sea GP activated the Conflicts Bitee. He concedes that the
unaffiliated unitholders received a fair price, dral correctly notes that a limited
partnership’s value is not a single number, buarage of fair values While we
understand Norton’s frustration, the LPA’s provisaontrol.

The LPA does not require K-Sea GP to evaluate DB Payment’s
reasonableness separately from the remaining amasion. Section 7.9(a)
explicitly states that nothing in the LPA shall @@nstrued to require K-Sea GP to
consider the interests of any person other thanPhenership. That Section
authorizes (but does not require) K-Sea GP to denghe “relative interests of
any party to such conflicE® These provisions indicate that K-Sea GP was not
required to consider whether the IDR Payment was fat only whether the
Merger as a whole was in the best interests oPtmnership (which included the

general partner and the limited partnéts)Because of those clear provisions,

*9 Reis v. Hazelett Strip-Casting Cor@8 A.3d 442, 466 (Del. Ch. 2011) (quotiGgde & Co. v.
Technicolor, Inc. 2003 WL 23700218, at *2 (Del. Ch. Dec. 31, 2008)ernal quotation marks
omitted),aff’d in part, rev’d in part on other ground884 A.2d 26 (Del. 2005)).

% App. to Opening Br. at A118-19.

®l The Defendants argue that Stifel’s opinion wenoel the LPA’s requirements because it
stated that the consideration Kirby paid to theitkoh partners was fair, as opposed to the
consideration paid to K-Sea as a whole. We daddtess whether, under these facts, a fairness
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Norton had no reasonable contractual expectatiah KkSea GP or the Conflict
Committee’s retained investment banker would spmdly consider the IDR
Payment’s fairness.

Because Stifel's opinion satisfied the LPA’s regmients, we next address
whether that opinion entitleK-Sea GPto a conclusive presumption of good
faith.®* Although the Conflicts Committee of the K-Sea Bbactually obtained
the fairness opinion, it is unreasonable to infat the entire K-Sea Board did not
rely on the opinion that a K-Sea Board subcommitietained. Similarly, because
K-Sea GP is a “pass-through” entity controlled b$®P, the only reasonable
inference is that K-Sea GP relied on the fairngssion. K-Sea GP is therefore
conclusively presumed to have acted in good faitierwit approved the Merger
and submitted it to the unitholders for a vote.afTprocess satisfied K-Sea GP’s
contractual duty to exercise its discretion in “ddaith” (as this LPA defines the
term).

Norton willingly invested in a limited partnershifnat provided fewer

protections to limited partners than those providader corporate fiduciary duty

opinion that only addressed a transaction’s fagrieshe limited partnership as a whole would
satisfy a general partner’s duties under the LPAryrother legal theory.

®2 We note that the conclusive presumption provisgmports to dramatically restrict the
unitholders’ ability to challenge a conflicted teaction. Our discussion of that provision is
limited to the facts before us. Because the paraese no issue regarding the Vice Chancellor’s
discussion addressing the implied covenant of gagt and fair dealing, we do not opine or
otherwise comment on the implied covenant of gauitth fand fair dealing in this Opinion.
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principles. He is bound by his investment decisiétere, the LPA did not require
K-Sea GP to consider separately the IDR Paymeatiadss, but granted K-Sea
GP broad discretion to approve a merger, so longesercised that discretion in
“good faith”. Reliance on Stifel's opinion satisfi this standard. By opining that
the consideration Kirby paid to the unaffiliateditbolders was fair, Stifel's
opinion addressed the IDR Payment’s fairness, taibdirectly. Kirby presumably
was willing to pay a fixed amount for the entirertRarship®® If K-Sea GP
diverted too much value to itself, at some poir¢ ttonsideration paid to the
unaffiliated unitholders would no longer be “fair.”

Furthermore, the LPA does not leave K-Sea’s oidérs unprotected. K-
Sea GP’s approval merely triggered submission efMerger to the unitholders
for a majority voté” If the unitholders were dissatisfied with the ers terms,

“their remedy [was] the ballot box, not the counbke.® Here K-Sea GP is

®3 See, e.g.In re John Q. Hammons Hotels Inc. S’holder Ljt2009 WL 3165613, at *12 (Del.
Ch. Oct. 2, 2009) (noting that majority and minpshareholders “were in a sense ‘competing™
for portions of the consideration that a third pavas willing to pay for a corporation).

% App. to Opening Br. at A142 (“[K-Sea GP], uponajsproval of the Merger Agreement, shall
direct that the Merger Agreement be submittedyota of Limited Partners . . . .").

% Sonet v. Timber Co., LP722 A.2d 319, 326 (Del. Ch. 1998). Bonet the limited
partnership agreement required a supermajority immonsent to mergers, unlike the majority
vote requirement in this LPAId. at 324. In botlSonetand this case, the general partner did not
control the vote’s outcome, so the distinction & material. We do not express an opinion
regarding whether a vote controlled by the genpeatner under these facts would create a
viable cause of action.
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conclusively presumed to have approved the Memygobd faith, and a majority
of the unitholders voted to consummate it. The LBduired nothing more.

E. Does the Complaint Plead a Claim Against thenRkening Defendants?

Norton’s remaining claims are against the K-SearBanembers and KSGP.
Here, we have held that K-Sea GP, the only Defend@&h any duty relating to
the approval of the Merger, is conclusively presdrte have acted in good faith
and therefore has not breached the LPA. While ¢batlusive presumption only
applies to K-Sea GP, Norton’s only claim against tther defendants is that they
caused K-Sea GP to enter into the Merger. Norémmat state a cognizable claim
for relief against the other defendants for causir§ea GP to take an action that
did not breach K-Sea GP’s duties under the PPMccordingly, we uphold the

dismissal of Norton’s claims against the remairdefendant§’

® See Gotham Partners, L.P. v. Hallwood Realty Pasine.P, 795 A.2d 1, 34 (Del. Ch. 2001)
(holding that a corporate general partner’s dinectoannot be held liable for breach of fiduciary
duty in a situation where the [g]eneral [p]artneecause of its compliance with a contractual
safe harbor, does not owe such liabilitydjf'd in part, rev'd in part on other ground817 A.2d
160 (Del. 2002)Gelfman v. Weeden Investors., L..P92 A.2d 977, 992 n.24 (Del. Ch. 2001)
(noting that a corporate general partner's diretability to disclaim liability for a breach of
fiduciary duty depends on whether the corporateeg@npartner has “properly invoked a
contractual safe harbor”).

®” The Vice Chancellor also concluded that Nortonl¢awot plead a breach of the implied
covenant of good faith and fair dealing. He codeldithat the LPA’s conclusive presumption of
good faith barred a claim under the implied covénam re K-Sea Transp. Partners L.P.
Unitholders Litig, 2012 WL 1142351, at *9-10 (Del. Ch. Apr. 4, 20X2j}ting Gerber v.
Enterprise Prods. Holdings, LLQ012 WL 34442, at *12-13 (Del. Ch. Jan. 6, 201Bgcause
Norton does not appeal the Vice Chancellor's inthle®venant holding, this argument is not
before us on this appeal.
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V. CONCLUSION
For these reasons, Norton has not stated a claimefef that survives
Defendants’ Rule 12(b)(6) motion. Accordingly, thi@ourt of Chancery’'s

judgment iISAFFIRMED.
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