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STEELE, Chief Justice:



In this reformation action concerning cash flowtrlgitions in three real
estate joint venture agreements, we hold that thee \Chancellor properly
reformed the agreements on the basis of unilateistbke and knowing silence by
the other party. Negligence in discovering angate mistake does not bar a
reformation claim unless the negligence is so mant that it amounts to a failure
to act in good faith and in accordance with reabtmatandards of fair dealing.
Ratifying a contract does not create an equitalale tb reformation unless the
ratifying party had actual knowledge of the mistgkéang rise to the reformation
claim. We reverse the Vice Chancellor's fee awaegause a contractual fee-
shifting provision incorporating the words “incutlfeand “reimburse” does not
apply where counsel for the party seeking feesesapited the party free of charge
to avoid a malpractice claim. We also clarify th@tDel. C.8§ 5106'’s reference to
“costs” does not include attorneys’ fees.

l. FACTUAL AND PROCEDURAL HISTORY *
Rob and Eric Bronstefncofounded (and remain principals of) The Scion

Group, LLC?® ASB Capital Management, LLC, is the registeredesiment

! The facts in this section are taken from the \@ancellor's Memorandum Opinio®SB
Allegiance Real Estate Fund v. Scion Breckenridgadding Member, LLC2012 WL 1869416
(Del. Ch. May 16, 2012), and his Fee Award Opinid8B Allegiance Real Estate Fund v. Scion
Breckenridge Managing Member, LLB0 A.3d 434 (Del. Ch. 2012).

2 This Opinion refers to the Bronstein brothers hgitt first names (“Rob” and “Eric”) for
clarity.



adviser for approximately 150 pension funds (ASBtloe Funds). Between
January 2007 and January 2008, ASB-advised perfgitilg entered into five
joint ventures for the ownership, operation, andetfgjpment of student housing
projects through special purpose entitieeyvan Arjomand, Scion’s primary
contact at ASB, negotiated the agreements with RAIRB’s president, Robert
Bellinger, actively oversaw the negotiations antspeally approved each venture.
ASB’s Real Estate Investment Advisory Committe® alpproved the investments
based on internal memorandums.

Rob testified that he left the “wordsmithing” oftlagreements to Eric. ASB
relied on DLA Piper LLP as outside counsel. DLApé&h partner Barbara
Trachtenberg drafted and negotiated the first jomenture agreement, the
University Crossing project. After that, she cedewst of the drafting
responsibility to Cara Nelson, a junior associatewnly had been working on
real estate joint venture deals for a few months.

Real estate joint venture projects generally follawbasic framework: a

promoter provides the bulk of the capital and anspo arranges the deal and

% Rob Bronstein is an experienced real estate ctamguland his brother Eric has significant

experience as counsel in real estate venturesweet 2002 and 2006, Scion served as the
sponsor or developer on fifteen student housinfestate joint ventures in which Scion made

equity investments totaling $12.2 million.

* For simplicity, the remainder of this Opinion nefeo actions taken by the Funds as actions
taken by ASB.

® The parties created a Delaware LLC for each ptojec
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manages the propertyASB served as the promoter in each of the fiv8AScion
joint ventures, providing at least 99% of the calpeind retaining at least 99% of
the equity. Scion served as the sponsor and idasd more than 1% of the
capital. Scion earned a management fee for ovietsélee project's day-to-day
operations, as well as a leasing fee and an atiquisee. Scion primarily earned
its compensation, however, through an incentivengayt known as a “promoté.”
Generally, a promote is triggered once the progmmerates a specified
preferred return on the invested capital. Oncepifogect achieves the specified
preferred return, the promote rewards the spon#bravgreater proportion of the
project’s profits> Real estate professionals commonly discuss pesnosing

industry shorthand, in which they describe the eauins as “arX over aY.”® For

® SeeAlvin L. Arnold, Real Estate Investor's Deskbo§k6:109 (3d ed. 2012%ee alsalames
Geoffrey Durham, Debra Pogrund Stark & Thomas R.it8yHIl, Commercial Real Estate
Transactions: A Project and Skills Oriented Appro&c2.01 at 47-48 (2d ed. 2009).

" The promote pays a sponsor an agreed-upon patitre cash flows generated by operations
or by a capital event such as a sale or refinanafrtge joint venture property. It incentivizes
the sponsor to increase the project’s profitabileeArnold, supranote 6.

8 Seeid.

° X refers to the disproportionate share of profits #ponsor will receiveY refers to the
preferred return on capital that will trigger theomote. SeeStevens A. CareyReal Estate JV
Promote Calculations: Basic Concepts and Isst=al Est. Fin. J., Spring 2003, a@8ailable

at http://www.pircher.com/data/REJVPrCal.pdéee also ASB Allegiance Real Estate Fund v.
Scion Breckenridge Managing Member, LIND. 5843-VCL, at 12-14, 134, 251 (Del. Ch. Mar.
12, 2012) (TRANSCRIPT)ASB Allegiance Real Estate Fund v. Scion BreckgarManaging
Member, LLC No. 5843-VCL, at 602-05, 615-620, 741-42 (Del.. Ghar. 14, 2012)
(TRANSCRIPT).



example, the phrase “20% over an 8%” means thesgpamould receive 20% of
incremental profits after the project generate@%®npreferred return.

The Vice Chancellor found that Arjomand and Rob atieged Scion’s
compensation using industry shorthand. In an Qut@) 2006 email, Arjomand
proposed a “20% above an 8% preferred return;” fReplied the next day that he
was “probably okay with the promote structure.” itNer side questioned the
shorthand’s meaning or sought to clarify whethelo®bavould get its promote
before ASB recovered its initial capital investment

The parties’ first joint venture, the University dSsing LLC Agreement,
incorporated the promote and preferred return tdRols and Arjomand discussed
into the Sales Proceeds Waterfall, which providedelevant part:

(i) Second, among the Members in proportion to the

Unrecovered 8% Preferred Return Amounts of the Masilat such

time, until such time as each Member’'s Unrecove3#d Preferred

Return Amount has been reduced to zero;

(i) Third, among the Members in proportion to thevested

Capital of the Members at such time, until suchetims each

Member’s Invested Capital has been reduced to zero;

(iv) Fourth, (x) the Remaining Percentage to themders in
proportion to each Member’s respective Percentatgrdsts at such

time, and (y) the Promote Percentage to Venturs@&ar

The LLC Agreement defined the Promote Percentagkthe Remaining
Percentage as 20% and 80%, respectively. In effieetWaterfall provided that

the parties would receive distributions in propmitio their respective percentage
5



equity investments, approximately 99% for ASB ar®d for Scion, until each
member received an amount equal to an 8% prefeetedn on that investment.
Therefore, distributions would continue at a 99dtior until each member
recovered its initial capital investment. OnlyeafASB recovered its investment
would Scion receive a promote payment equal to 20%he excess profits, with
ASB and Scion splitting the remaining 80% accordm¢heir 99:1 equity ratio.

The parties’ second joint venture, Millennium Blaogton Apartments,
LLC, mirrored the University Crossing terms. Scibiad asked for higher
acquisition and management fees on the Millenniwal,dout ASB had refused.
Rob continued to seek greater compensation fornSaiiscussing a two-tier
promote structure in the context of a proposedeggtoijhat the parties ultimately
abandoned® Discussions continued, however, and in a March2207 email,
Arjomand told Rob that Bellinger wished to struetuteals with lower fees but a
higher promote that would incentivize the sponsoearn greater compensation
through successful property management. Rob relggbthat he understood and

was open to reducing his fees in exchange for grggbmote compensation.

19n negotiating this project, Rob suggested a tepgromote where Scion would receive “20%
of returns above an 8% preferred return—and 30%tofns above 12%.” The Vice Chancellor
found that neither Rob nor Arjomand asked abouiritastry shorthand or whether Scion could
earn its promote if ASB did not recover its capitdlhe Vice Chancellor found that the second
level of promote contemplated an additional levféhoentive compensation onpaofitable deal.
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The parties continued to negotiate a trade-off betwfees and promote
consideration. In May 2007, Arjomand sent an eriitddd “ASB/Scion General
Deal Parameters Going Forward,” which summarized dbal structure that he
believed both sides had finally negotiatedrdmote—On an unlevered deal, 20%
over an 8%, and 35% over a 12%. On a levered @68&b over a 9%, and 35%
over a 15%" (the May 2007 Terms). Rob replied tiext day stating that he
“agree[d] with all this.” Arjomand forwarded theterms to the entire deal team
on May 22, describing them as “the basic econowifi@gir deal format with Scion
on a go forward basis.”

The parties entered into their third joint ventuBegckenridge, LLC, in June
2007. DLA Piper used the Millennium LLC Agreemexst a template and made
deal-specific adjustments to prepare the initiaftdof the Breckenridge LLC
Agreement. Nelson circulated the first draft omeJd4, 2007. Although DLA
Piper revised both the operational cash flow waterdnd the Sale Proceeds
Waterfall to add the second tier of preferred metuhe waterfalls only included
one level of promote. Eric replied the same day identified the problem. The
Vice Chancellor found that Eric did not intend i3 lemail to alter the economic
terms for the Sale Proceeds Waterfall but rathengémorialize accurately the two-

tier promote structure to which Rob and Arjomand hgreed.



Nelson revised the Waterfall provisions, but haneJd5, 2007 draft of the
LLC Agreement placed the missing first-tier promafter the first preferred return
provision, but before the return of capital prowisiin the Waterfalt’ This
placement meant that Scion would begin to earprisnote immediately after the
project satisfied its first preferred return amobut before the parties recovered
their initial capital investment. Despite thesgngiicant consequences, no one
commented on the change.

Eric testified that he reviewed the Waterfall irtade The Vice Chancellor
found that Eric realized that the first-tier promappeared before the return of
capital and understood that Scion would benefimfrihis error? Trachtenberg
could not recall whether she read the drafts belglson circulated them, but if
she did, she must not have focused on the WatédaHluse “it's just wrong. It's a
terrible translation of the [May 2007 Termsj.”Nelson conceded that she did not
have the experience to understand the Waterfalligioms at the time and only

learned of the mistake when Trachtenberg explaintedher in the fall of 2010.

1 profits under the Waterfall would flow, in relevarart to satisfy: (1) the first preferred return
amount; (2) the second preferred return amount, dplit according to the first promote
percentage; and then (3) to satisfy the returrapftal.

12 Eric initially tried to argue he had negotiatee tthange, but the Vice Chancellor found that
explanation lacked credibility based on other dotifig testimony.

13 Nelson explained DLA Piper did not have the atitiido make substantive economic changes
to the agreement.



After one minor chang¥, the parties executed the Breckenridge deal
agreement with the following relevant parts of 8se Proceeds Waterfall:

(i) Second, among the Members in proportion to the
Unrecovered First Preferred Return Amounts of therders at such
time, until such time as each Member’'s Unrecovdfast Preferred
Return Amount has been reduced to zero;

(i) Third, (x) the Remaining Percentage [80%lhe Members
in proportion to each Member’s respective Percentaterest at such
time, and (y) the Promote Percentage [20%] to MfentBartner
[Scion] until such time as the Fund’s Unrecovereddsd Preferred
Return Amount has been reduced to zano

(iv) Fourth, among the Members in proportion to theested
Capital of the Members at such time, until suchetims each
Member’s Invested Capital has been reduced to zero;

(v) Fifth, (x) the Remaining Percentage [65%] te iembers
in proportion to their respective Percentage Irstead such time, and
(y) the Promote Percentage [35%)] to Venture Parther
The Vice Chancellor found through clear and conwvigcevidence that the

parties had erroneously placed the third paragsagistribution before the fourth’s

14 Eric emailed the parties on June 19, 2007 to mepchanging the wording of the Sale
Proceeds Waterfall's third paragraph from “each Merh (referring to Scion and ASB) to “the
Fund” (referring to ASB alone). This proposed dmevidenced exactly how closely Eric read
the contract. He was concerned that Scion, becawsauld be receiving its profits under the
promote in an amount disproportionate to its equiaestment, would reach its second preferred
return amount before ASB (which would be receiMiegs than 80% of the profits) would satisfy
its preferred return amount on its 99% equity itwesit. Eric wanted to clarify that Scion
would continue receiving its promote percentagesl &5B recovered its second preferred
return amount on its investment. He did not addoegeference the fact that the draft placed the
promote ahead of the return of capital.

15 ASB Allegiance Real Estate Fund v. Scion BreckgarManaging Member, LL2012 WL
1869416, at *7 (Del. Ch. May 16, 2012) (emphasieal (citation omitted).
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distribution. That error caused the first-tier pate to fall before the return of the
members’ invested capital (and leaves the “;, and’ af place). Reversing the
distributions in those two paragraphs would refldet May 2007 Terms and
resolve the “ and” issue. The ASB Investment Catte@ approved the deal
based on an internal memorandum describing the W&ltas consistent with the
May 2007 Terms. Bellinger testified that he reweemparts of the Breckenridge
LLC Agreement before approving it, but he admittéht he failed to read
carefully the Agreement.

The parties then entered into their fourth joimituee, the 2040 Lofts, LLC,
project. Nelson drafted the agreement by eleatedlyi copying the Breckenridge
LLC Agreement and making deal-specific changese dhly changes to the Sale
Proceeds Waterfall were to replace the word “Fivath “8%"” in two places and
the word “Second” with “12%” in one plac&. Neither ASB nor Scion reviewed
the Sale Proceeds Waterfall in any meaningful m@spelhe ASB Investment
Committee again approved the Agreement based amtemmal memorandum that
described the Waterfall as consistent with the @97 Terms. In the 2040 Lofts
LLC Agreement, however, the promote provision aggpeared before the return

of capital provision, the same error as in the Beacidge LLC Agreement.

16 Because this was an unlevered deal, the May 2@0#4 called for lower preferred returns
than the Breckenridge levered deal.
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Neither Bellinger nor Trachtenberg carefully rebd 2040 Lofts LLC Agreement
before approving the deal or when ASB later tramstkthe interest.

Finally, the parties entered into their fifth jongnture, Dwight Lofts, LLC.
Nelson again electronically copied the Breckenrid¢€ Agreement and made
deal-specific changes. She only edited the SaleseBds Waterfall to replace
“Fund” with “Fund Member.” Once again, the Dwighofts LLC Agreement
incorrectly placed the first-tier promote aheadhaf return of capital and no one at
DLA Piper or ASB caught the error.

Effective March 3, 2008, ASB (on behalf of Dwightfts Holdings, LLC
(DLH), a group of ASB'’s clients) and Scion amendeel Agreement to modify a
put provision. The amendment included a ratifamatprovision which stated:
“Except as set forth herein, the terms and promssiof the [Dwight Lofts LLC
Agreement] are hereby ratified and confirmed anallstemain in full force and
effect.” Nothing in the Dwight Amendment changee Sale Proceeds Waterfall,
and only Scion knew of the error at that time.

Between their fourth and fifth joint ventures, tparties entered into the
Automatic Lofts deal. For tax reasons, the paresnot structure the deal as a

joint venture. Instead, Scion served as the ptgpeanager and loan servicer, and

7 In May 2009, the ASB fund member in the 2040 Lofenture transferred its interest to a
wholly owned subsidiary so it could use its inté@scollateral for a line of credit. Neither ASB
nor Scion focused on or discussed the placemetiieopromote ahead of the return of capital
when transferring the interest.
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the parties structured Scion’s compensation s@ asimic Scion’s joint venture
compensation under the May 2007 Terms. Trachtgnbegaged in significant
drafting and negotiation for this project. Arjondaimitially explained to Rob that
Scion’s incentive management fee would mimic thei®eASB promote structure
for a levered deal, but, after further negotiatitine parties agreed to use the
unlevered percentages. Ultimately, the Incentivendjement Agreement
employed an internal rate of return formulation evhnecessarily required that
Scion earn a promote ondfter the return of invested capital. When he reviewed
the Automatic Lofts agreement, Eric accepted tlaegrhent of the return of capital
before the first-tier promote without comment. Wiee Chancellor found that the
Bronstein brothers accepted the IRR formulationtha Automatic Lofts deal
because they knew that it was cortfeand that the different Sale Proceeds
Waterfalls in the Breckenridge and 2040 Lofts LLGréements were incorrect.

On June 12, 2010, Scion exercised its put righthim 2040 Lofts LLC
Agreement. ASB had contributed $47.3 million irpital; Scion had invested
$479,000. The parties agreed the venture was watken, with a fair market value

of $35.5 million. On August 30, 2010, Eric inforchASB that the put’'s purchase

'8 The Vice Chancellor again made credibility judgtsenhen assessing the Bronstein brothers’
testimony.

19 While the Dwight Lofts LLC Agreement also containthe same error as the Breckenridge

and 2040 Lofts LLC Agreements, the Automatic Laféal occurred before the parties began the
Dwight Lofts project.
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price was $1.83 million, including an approximat&f.5 million promote (in total
representing a 282% gain for Scion and a 30% lossASB). Without the
promote, Scion’s buyout price would have been @#847,792.46. The parties
would thus have shared the loss proportionately.

Arjomand had left ASB before Scion exercised the pnd James Darcey
replaced him. Less than half an hour after rengivEric's purchase price
calculation, Darcey responded: “I'm confused. ®wgeur calculation suggest that
Venture Partner (Scion) is due $1.8 million? Hres odd to me that an investment
into which we together invested over $47 milliomdavhich is now valued at $35.5
million would generate a promote.” Eric invokee tBales Proceeds Waterfall to
defend his calculation. After receiving Eric’s pegsse, Darcey emailed Rob to ask
if the 2040 Lofts venture differed from the UnivgysCrossing deal. Rob
explained in an email four reasons why the econmtiacture differed when he
responded to Darcey; at trial, however, Rob adohittietually every statement in
the email was false.

After these emails, Darcey and Bellinger examinled a&greements and
identified the scrivener’s error. Bellinger callBdLA Piper and “had a very, very
tough conversation;” he was “incredibly upset tttats had happened because it
was clear what the document said, and that it wstswyrong.” ASB then put DLA

Piper on notice of a malpractice claim.
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On July 22, 2010, Scion exercised its put rightarrttie Dwight Lofts LLC
Agreement, claiming a $3.38 million purchase pricghich included an
approximately $2.6 million promote. ASB contenbattScion is due only $1.26
million. Under the LLC Agreement, ASB contributegproximately $78.5 million
and Scion contributed approximately $790,000.

In a September 20, 2010 letter, ASB notified Sd¢twat unless Scion agreed
to correct the Breckenridge, 2040 Lofts, and Dwiglafts LLC Agreements
(collectively, the Disputed Agreements) by the elo$ business on September 21,
2010, ASB would file suit. The next day, Sciongrtively filed a lawsuit in the
United States District Court for the Eastern Dgitof Wisconsin, regarding only
the 2040 Lofts ventur®. On September 22, 2010, ASB filed suit in the Cadir
Chancery seeking an order reforming the Sale Pdsc®¢éaterfalls in all three of
the Disputed Agreements to comport with the May 20@rms. DLA Piper
represented ASB in this action free of charge.oscounterclaimed to enforce the
agreements as written. Both sides invoked a ccioig fee-shifting provision

detailed in the discussion of attorneys’ fedga.

20 On September 24, 2010, Scion filed an action awiing the Breckenridge venture in the U.S.
Federal District Court for the Middle District oldfida and an action concerning the Dwight
Lofts venture in the U.S. Federal District Count floee Northern District of Illinois. Defendants’
Opening Brief in Support of Their Motion to Dismias1-2 ASB Allegiance Real Estate Fund v.
Scion Breckenridge Managing Member, L1ZD12 WL 1869416 (Del. Ch. May 16, 2012) (C.A.
No. 5843-VCL). Scion filed the federal cases ire tjurisdictions where the real estate
underlying each of the agreements is localddat 2.
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The Court of Chancery action proceeded to ffialThe Vice Chancellor
reformed the Disputed Agreements in favor of ASHB awarded ASB over $3.2
million in attorneys’ fees based on the contracfeatshifting provisions. Scion
alleges the Vice Chancellor erred because: (1aihedfto recognize that failure to
read a contract bars a claim for equitable refolonai2) he misapplied Delaware
law when he granted reformation based on unilateriatake in the absence of
finding concealment, trickery, or a duty to spe@; he misapplied Delaware law
when he ruled that a ratifying party must have admowledge of the mistake for
ratification to bar reformation; and (4) he errongly awarded ASB attorneys’ fees
because he failed to interpret the parties’ cotuedcfee-shifting provisions
consistently with the contracts’ plain language.

.  STANDARD OF REVIEW
We review the Vice Chancellor’s legal conclusiatesnovg? but we defer

to the Vice Chancellor's factual findings unles®ythare clearly erroneods.

%1 The Vice Chancellor found that Scion’s tacticsselifour courts and the parties to engage in
redundant and otherwise unnecessary activitiesnéted that the parties made at least two
emergency applications to the Court of Chancenafoexpedited decision to help avoid what he
described as a “multi-jurisdictional train wreck.”

22 Gotham Partners, L.P. v. Hallwood Realty Partndrs?., 817 A.2d 160, 170 (Del. 2002)
(citing Rapid-Am. Corp. v. Harriss03 A.2d 796, 804 (Del. 1992)).

23 Cede & Co. v. Technicolor, IncZ58 A.2d 485, 491 (Del. 2000).
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While we review an award of attorneys’ fees for sthof discretioi? we review
the Vice Chancellor's interpretation of a contrattdee-shifting provisionde
nova®

1.  ANALYSIS

A. ASB’s Alleged Negligence Does Not Bar an Equitabl®eformation
Claim.

Although the parties selectively parse the Viceri@iedor’'s opinion to craft
their respective narratives, the Vice Chancelléaual findings are clear and the
record supports them. After considering both “Bekr's testimony and the
overall context of the negotiations,” the Vice Cbalfor found that “Bellinger read
the University Crossing [LLC A]lgreement in its ety and was familiar with its
terms.®® Concerning the Disputed Agreements, the Vice €éldor found that
“Bellinger relied on Trachtenberg and Arjomand ttvige him about any changes,
brief him on new terms, and provide him with anytjpms that he needed to
read.”” Because the University Crossing LLC Agreemenined the basis for the

three Disputed Agreements, the Vice Chancellor lcaled that “Bellinger

24 William Penn P’ship v. Salihal3 A.3d 749, 758 (Del. 2011) (citifdahani v. Edix Media
Grp., Inc, 935 A.2d 242, 245 (Del. 2007)).

%> Gotham Partners817 A.2d at 170 (citin§chock v. Nasty32 A.2d 217, 224 (Del. 1999)).

26 ASB Allegiance Real Estate Fund v. Scion Breckgarianaging Member, LL2012 WL
1869416, at *15 (Del. Ch. May 16, 2012).

27 d.
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adequately and properly oversaw the negotiatiocge® and was informed about
the terms of the joint venture agreements as reggdtiby the parties® The Vice
Chancellor ruled that, even assuming Bellinger reexhe of the Disputed
Agreements, but rather relied on his employeesaavisors to inform him of any
changes, his failure to read would not bar a reétion claim?®

Scion claims that Delaware law does not supportfilee Chancellor's
ruling. We recognize that our case law in thisadras been unclear. Gerberus
International, Ltd. v. Apollo Management, L.Me observed that “[a]Jny mistake
claim by definition involves a party who has notde or thought about, the
provisions in a contract carefully enougf.” We created some confusion by
observing that “[sJome jurisdictions do say thatlegree of fault greater than
negligence bars reformatiof:”but clarified that we have “never adopted such a
rule” and that we took “no position on whether, endertain circumstances, a

party’s misconductcould bar a reformation claimi® It is unclear whether

281d.
2 5ee id.

30 Cerberus Intl, Ltd. v. Apollo Mgmt., L.P794 A.2d 1141, 1154 (Del. 2002) (citations
omitted).

311d. at 1154 n.47 (citingroster v. Gibbons33 P.3d 329, 331 (Or. Ct. App. 2001) (forbidding
reformation based on the plaintiff's “gross negfige”); Restatement (Second) of Contracts
8 157 (1981) (barring reformation if the fault “aomts to a failure to act in good faith and in
accordance with reasonable standards of fair dgain

321d. (emphasis added).
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“misconduct” means simple negligence, gross negtige or something mora.
To resolve the confusion surrounding our use ofvibbed “misconduct,” we now
adopt the standard iRestatement (Second) of Contragt$57: for purposes of a
reformation claim, “[a] mistaken party’s fault imiling to know or discover the
facts before making the contract” does not baf@meation claim “unless his fault
amounts to a failure to act in good faith and ircamdance with reasonable
standards of fair dealing®” To the extent existing Delaware case law is
inconsistent with this standard, we expressly awerit°

This standard is limited to reformation claims atdes not affect our
existing rule in cases that a failure to read lzafarty from seeking to avoid or

rescind a contracf. Avoidance and reformation are fundamentally défe

3 SeeM.L. Cross, AnnotationNegligence in Executing Contract as Affecting RighHave It
Reformed 81 A.L.R.2d 7 (1962) (collecting cases and déseg various standards of
“misconduct” that would bar reformation in diffetgarisdictions).

34 Restatement (Second) of Contragtd57 (1981). We agree with tiRestatemefs authors
that while many jurisdictions couch the standara@as of “gross’ negligence, that term is not
well defined” and we prefer to state our conceptibrthe rule “in terms of good faith and fair
dealing.” See id§ 157 cmt. a.

% See, e.g.Graham v. State Farm Mut. Auto. Ins. Cb989 WL 12233, at *2 (Del. Super. Jan.
26, 1989) (quotingstandard Venetian Blind Co. v. Am. Empire ,Id69 A.2d 563 (Pa. 1984))
(“I am in accord with the Pennsylvania Supreme Cuainich held that ‘failure to read a contract
in the absence of fraud is an unavailing excuselefense and cannot justify avoidance,
modificatior],] or nullification of the contract or any provision thereof.” (empisaadded)),
aff'd, 565 A.2d 908 (Del. 1989) (stating that failure¢ad cannot justifgvoidancé.

% See, e.g.Pellaton v. Bank of N.Y592 A.2d 473, 477 (Del. 1991) (quotiGyaham v. State
Farm Mut. Auto. Ins. Cp565 A.2d 908, 913 (Del. 1989) (“A party to a aact cannot silently
accept its benefits, and then object to its peszkigdisadvantages, nor can a party’s failure to
read a contract justify its avoidance.¥. Willow-Bay Court, LLC v. Robino-Bay Court Plaza,
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remedies. Avoiding or rescindifiga contract essentially “results in [the]
abrogation or ‘unmaking’ of an agreement, and gttsrto return the parties to the
status quo [ante]®® In contrast, reformation does not “unmake” areagrent; it
corrects an enforceable agreement’s written embenxlino “reflect the parties’
true agreement® We adhere to our case law holding that a parbneaseek
avoidanceof a contract he never redt In contrast, we will permit a party to seek
reformation of a written agreement that incorrectly transcibthe parties’
agreement, so long as the party’s conduct doeamotunt to a failure to act in
good faith and in accordance with reasonable stdsd# fair dealing.

Applying that standard, we hold that even assundatlinger did not read

the Disputed Agreements, he acted in good faithiadcordance with reasonable

LLC, 2009 WL 3247992, at *4 n.19 (Del. Ch. Oct. 6, 200quoting 27Williston on Contracts

§ 70.113 (4th ed. 2009)) (“[F]ailure to read a trawt provides no defense against enforcement
of its provisions where the mistake sought to beided is unilateral and could have been
deterred by the simple, prudent act of readingcth@ract.’), aff'd, 985 A.2d 391 (Del. 2009)
(ORDER).

37 According toBlack’s Law Dictionary “avoidance” and “rescission” are identic@eeBlack’s
Law Dictionary156, 1420-21 (9th ed. 2009).

3 Norton v. Poplos443 A.2d 1, 4 (Del. 1982%ee alsdn re Schick 232 B.R. 589, 598 (Bankr.
S.D.N.Y. 1999) (citation omitted) (“Rescission pésma party ‘to disaffirm the contract and
return to the status that existed before the timawas executed.”).

39 Schick 232 B.R. at 598 (citation omitted) (noting thdt]éformation and rescission are
fundamentally different remedies”).

0 Seesupranote 36 and accompanying text.

19



standards of fair dealifj. The record supports the Vice Chancellor's factual
finding that Bellinger read the University CrossingC Agreement and then relied
on his employees and advisors to alert him to agwifscant changes in the later
agreements. The Vice Chancellor found that Bedlitggyadvisors informed him
about the terms of the joint venture agreement&3 and Scion had negotiated
them. The Vice Chancellor correctly concluded that do not “require that a
senior decision-maker like Bellinger read” everyravoof every agreemefit.
Because the record supports the Vice Chancellatsuél findings, and these
findings indicate that Bellinger's actions compdrt®ith reasonable standards of
fair dealing, we hold that Bellinger’s failure tead the Disputed Agreements does
not bar ASB from seeking to reform those agreements

B. The Vice Chancellor Correctly Stated the Law of Rformation Based on
Unilateral Mistake

Scion next argues the Vice Chancellor erred whegraated reformation

because “simply proving a unilateral mistake by pagy with knowing silence by

1 The Restatemenindicates that parties’ conduct does not amourd failure to act in good
faith and in accordance with reasonable standardiairodealing where (1) one party’s lawyer
erroneously reduced the parties’ actual agreententriting, (2) neither party read the writing
before signing it, and (3) the error would haverbebvious had the parties read the writii®ge
Restatement (Second) of Contra@$§s155 cmt. a, illus. 1, 157 cmt. b, illus. 3 (198 We do not
address whether Bellinger would have satisfiedRbstatemengtandard if he had failed to read
the first agreement.

2 ASB Allegiance Real Estate Fund v. Scion Breckgarianaging Member, LL2012 WL
1869416, at *15 (Del. Ch. May 16, 2012) (citingre Walt Disney Co. Derivative Litig907
A.2d 693, 749 n.424 (Del. Ch. 2005jff'd, 906 A.2d 27 (Del. 2006)).
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another is insufficient to support the extraordynaremedy of equitable
reformation.*® ASB argues that Scion failed to fairly preseris trgument to the
Vice Chancellor and thereby waived it on appédiwe ‘adhere to the well settled
rule which precludes a party from attacking a judghon a theory” he failed to
advance before the trial judge.Under Supreme Court Rule 8, a party may not
raise new arguments on appé&al.

Here, Scion failed to “fairly present” this argunéa the Vice Chancellor
because, in its posttrial briefing, Scion repeatezited Cerberus International,
Ltd. v. Apollo Management, L.Pfor the proposition that a party seeking

reformation based on unilateral mistake “must shbat it was mistaken and that

the other party knew of the mistake but remain&hsi”*’ Scion quotedEmmert

3 Opening Br. 19.
* Answering Br. 25—26 (citing Supr. Ct. R. 8).

> Riedel v. ICI Ams. Inc968 A.2d 17, 25 (Del. 2009) (quotiidanby v. Osteopathic Hosp.
Ass'n of Del, 104 A.2d 903, 907—08 (Del. 1954)).

“®1d. at 23-25 (“Mrs. Riedel presented significantlyfeliént theories of negligence to the trial
judge and to this Court. ... Because Mrs. Rietiélnot fairly present her current theory of
misfeasance to the trial judge, Supreme Court Bypeecludes her from arguing to us that the
trial judge erred” under that theory.).

7 App. to Opening Br. A1562, A1563 (quoti@erberus Intl, Ltd. v. Apollo Mgmt., L.P794
A.2d 1141, 1151-52 (Del. 2002)). Scion later atgtit “it is well established that a unilateral
mistake cannot alone form the basis for reformdtbart that “in the case of a unilateral mistake,
reformation is permittednly if ‘the other partjknewof the mistake but remained silent.itl. at
A1577 (first emphasis added) (citihgre Appraisal of ENSTAR CorB04 A.2d 404, 413 (Del.
1992); W. Willow-Bay Court, LLC v. Robino-Bay Court PlakaC, 2009 WL 3247992, at *3
(Del. Ch. Oct. 6, 2009) (emphasis addedpe alsoid. at A1579-80 (citingWW. Willow-Bay
Court, LLC 2009 WL 3247992, at *3) (“Under Delaware law, ttectrine of unilateral mistake
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v. Prade to argue that reformation based on unilateral akist occurs in
“exceptional cases,” but it did not elaborate om teaning of “exceptionaf® In
light of Scion’s repeated references in its paatioriefing toCerberuss standard,
Scion did not fairly present its current theory ttHaelaware law requires
“something more” to the Vice Chancellor.

Because Scion did not fairly present this argunerthe Vice Chancellor,
we may consider the issue only if the interestsistice require us to do $d.0One
factor in this analysis is whether an issue is @ume-determinative with
“significant implications for future case¥’” Scion has raised contradictory case

law concerning whether reformation is availablealitin a unilateral mistake

requires not only that the other parsubjectivelyknows of the mistake, but also that it
intentionally/knowinglyemain silent to take advantage of it.”).

8 1d. at A1562 (quotingEmmert v. Prade711 A.2d 1217, 1219 (Del. Ch. 1997)) (internal
guotation marks omitted). Somewhat similarly, dgra summary judgment hearing earlier in
these proceedings, Scion argued that it did naidirkently prevent ASB from discovering the

mistake and that had Scion committed fraud or sother type of misrepresentation, those facts
would be distinguishable from the facts of thisecag\pp. to Reply Br. AR24-25.

9 Supr. Ct. R. 8Smith v. Del. State Univ47 A.3d 472, 479 (Del. 2012) (citation omitted).

0 sandt v. Del. Solid Waste Aut640 A.2d 1030, 1034 (Del. 2012) (citing Supr. Bt.8)
(holding the plaintiff met Rule 8's interest of jic® exception because: “(1) the issue is
outcome-determinative and may have significant ioapions for future cases; and (2) our
consideration of the issue will promote judiciabeomy because it will avoid the necessity of
reconsidering the applicability of sovereign imntynn the event that Wetterau or Raytheon are
found liable and seek contribution from the DSWAS&ge also Blinder, Robinson & Co. v.
Bruton 552 A.2d 466, 474 (Del. 1989) (“In any event,agithe importance of this issue and the
somewhat convoluted manner in which the Commissisraetion was ultimately affirmed, we
believe ‘the interests of justice’ require consat@m of this issue by this Court under Supreme
Court Rule 8.7).
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case’’ or whether reformation based on unilateral misiakavailable, but only in
“exceptional” case¥ The record is clear that Scion did not engageninfraud or
trickery that would have prevented ASB from disaowg the drafting error.
Because the issue of whether knowing silence ificgrit for reformation is
outcome-determinative and because our case laworigradlictory’>® we will
consider this issue on its merits.

We hold thatCerberusaccurately states Delaware law: reformation based
unilateral mistake is available where a party csimoWw that it was mistaken and
that the other party knew of the mistake but reedisilent.** To the extent our

cases state otherwise or impose additional reqemnésn we expressly overrule

*1 Opening Br. 19 (quotinm re Appraisal of ENSTAR Corf504 A.2d 404, 413 (Del. 1992)).

*21d. at 19-20 (citingTravelers Cas. & Sur. Co. v. Sequa Cog012 WL 1931322, at *5 n.24
(Del. Ch. May 29, 2012)).

>3 Compare Cerberus Int'l Ltd. v. Apollo Mgmt., L.794 A.2d 1141, 1151 (Del. 2002) (citing
Collins v. Burke418 A.2d 999, 1002 (Del. 1980)) (“The second fdoe allowing reformation]

is the doctrine of unilateral mistake. The parsgating this doctrine must show that it was
mistaken and that the other party knew of the rkéstaut remained silent.”and Collins, 418
A.2d at 1002 (citations omitted) (“The Courts oistlstate have always insisted in reformation
cases on a showing of mutual mistake, or in apptgrases, unilateral mistake on plaintiff's
part coupled with knowing silence on defendant’st.pa with ENSTAR 604 A.2d at 413
(citations omitted) (“ENSTAR’s unilateral mistakdiaalld have resulted in rescission. A
unilateral mistake cannot be a basis for refornangpntract.”),and Burris v. Wilmington Trust
Co, 301 A.2d 277, 279 (Del. 1972) (citations omittétlf is well established that mutual
mistake or unilateral mistake accompanied by fiauteeded to support a bill for reformation.”).

> Cerberus 794 A.2d at 1151 (citin@ollins, 418 A.2d at 1002). Of course, the party seeking
reformation must also “show by clear and convin@rglence that the parties came to a specific
prior understanding that differed materially frohe twritten agreement.ld. at 1151-52 (citing
Hob Tea Room, Inc. v. MilleB9 A.2d 851, 857 (Del. 1952)).
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them>® Therefore, while Scion did not fairly presentstlirgument to the Vice
Chancellor, we hold that the Vice Chancellor propeglied onCerberus™®

We also address the existing line of Court of ri€leay cases permitting
reformation based on unilateral mistake only ince&ptional” cased. The parties
agree that this line of cases originated with aeMahancellor’'s statement AOC
Limited Partnership v. Horsham Corfhat he “may reform a contract only when
the contract does not represent the intent of énegs due to fraud, mutual mistake
or, in exceptionalcases, a unilateral mistake coupled with the otbety’s
knowing silence® However, it appears that this articulation misstaour
language irCollins v. Burkethat we “have always insisted in reformation cases
a showing of mutual mistake or, i@ppropriate cases, unilateral mistake on

plaintiff’s part coupled with knowing silence onfdedant’s part™ We expressly

> See, e.g.ENSTAR 604 A.2d at 413 (citations omitted) (stating tmaformation is not
available based on unilateral mistakByrris, 301 A.2d at 279 (requiring a showing of fraud in
the case of unilateral mistake).

% ASB Allegiance Real Estate Fund v. Scion Breckgarianaging Member, LLQ012 WL
1869416, at *13 (Del. Ch. May 16, 2012) (quotiderberus 794 A.2d at 1151).

" See, e.g.Travelers 2012 WL 1931322, at *5 n.24 (quotidgmes River-Pennington Inc. v.
CRSS Capital, Inc.1995 WL 106554, at *7 (Del. Ch. Mar. 6, 1995))Rgformation is
appropriate only when the contract does not reptabke parties’ intent because of fraud, mutual
mistake or, in exceptional cases, a unilateral akestcoupled with the other parties’ knowing
silence.”).

8 AOC Ltd. P'ship v. Horsham Corp1992 WL 136474, at *7 (Del. Ch. June 17, 1992)
(emphasis added) (citir@ollins, 418 A.2d at 1002); Opening Br. 20 n.13; Answeiirg28.

*9 Collins, 418 A.2d at 1002 (emphasis added) (citationsten)it
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overrule any decisions requiring that a case beéptional,” and clarify that what
makes a case “appropriate” for reformation baseduwoihateral mistake is the
ability to show, by clear and convincing evidenitet despite the existing written
agreement one party maintains is accurate, thaitiegi writing erroneously
expresses the parties’ true agreement.

C. Ratification of a Contract Properly Subject to Rebrmation Does Not
Bar Reformation Absent Actual Knowledge of the Misake.

Scion argues that the Vice Chancellor charted ‘& d&ection in the law
unsupported by Delaware precedéhithen he held that “[r]ather than imputed or
constructive knowledge, ratification of a contraabject to reformation requires
actual knowledge of the errof*” We reject this argument and hold that the Vice
Chancellor accurately stated Delaware law.

The Vice Chancellor appropriately noted that “ifjaation requires
‘[klnowledge, actual or imputed, of all materiatfs’ and that knowledge ‘may be
implied from conduct, as well as expressed by wdrfs He also correctly
concluded that ratification of a document subjectréformation requires actual

knowledge of the mistake. As we commentedCerberus a party seeking

% Opening Br. 25.

®L ASB Allegiance2012 WL 1869416, at *17 (citingitzgerald v. Cantar1998 WL 781188, at
*2 (Del. Ch. Oct. 28, 1998)).

®21d. at *16 (quoting=rank v. Wilson & Cq.32 A.2d 277, 283 (Del. 1943)).
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reformation by definition admits that had he relael iocument more carefully, he
would have noticed and corrected the mistikeThe Vice Chancellor reasoned
that requiring actual knowledge “recognizes thapaaty otherwise entitled to
equitable reformation based on mistake nearly adwapuld have discovered the
erroneous provision®® The problem in these cases arises because fftistaken
party unwittingly believes, however, that the psien is accurate. That is the
point of the mistake. Accordingly, ratification ek not preclude reformation
unless the ratifying party actually knew of theoert"

Several Court of Chancery decisions recognize digsnction. In one, a
decision granted a motion to amend a pleading tbrafbrmation claims because
nothing in the record allowed an inference thae“trcumstances that allegedly
constituted . . . unilateral mistake with . .. lmoeg silence were different by the
time of ratification or reaffirmation,” and becausguity does not sanction
“[r]atification or reaffirmation based upon a conting fraud or misapprehension
about the facts® Similarly, in Great-West Investors LP v. Thomas H. Lee

Partners, L.P. a different member of that court applied an dckreowledge

®3 See Cerberus Int'l, Ltd. v. Apollo Mgmt., L.F94 A.2d 1141, 1154 (Del. 2002) (citations
omitted).

®4 ASB Allegiance2012 WL 1869416, at *17.
5 4.

® Fitzgerald 1998 WL 781188, at *2.
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standard when he stated that “[p]roof that . .ead&Wesknew of the error when
it executed a contract in 2008 “might indicate tkaeat-West had waived its
claims that the [contract] should be reformed based a 2007 mistaken
interpretation of that languag&’”

We also note that other courts apply a similarimigon. A Southern
District of New York bankruptcy judge, interpretifddew York law, noted that
“[r]atification does not appear to apply to refotioa. Ratification involves the
loss of the power to avoid an otherwise voidabletext by taking acts
inconsistent with disaffirmance. An agreement sabjto reformation is not

voidable, and cannot be disaffirmed.\n Louisiana, where “[r]atification requires

%7 Great-W. Investors LP v. Thomas Lee Partners,, 12011 WL 284992, at *12 (Del. Ch. Jan.
14, 2011) (emphasis added) (citiRgstatement (Second) of Contra8t380(2) (1981)). To the
extent one could read that Vice Chancellor's lagguéater in the opinion as imposing a
constructive knowledge standard, we expressly réfext language See id.(“[T]he Court must
accept, for purposes of the pending motion to disipthat Great-West hab reason to knowf

its mistake in August 2008 and did not waive itstadke claims by executing the [contract] at
that time.” (emphasis added)).

In Great-West Investoysthat Vice Chancellor relied omestatement (Second) of
Contracts8 380(2) to determine whether ratification can tediormation. Id. (citation omitted).
We note that Section 380 refers to the “power gfasty toavoid a contract for mistake or
misrepresentation ... if ... he knows or hassoa to know of the mistake.’Restatement
(Second) of Contract§ 380(2) (1981). As earlier discussed, there sgaificant conceptual
distinction between avoidance and reformati@ee supranotes 36—39 and accompanying text.
Similarly, Scion cites a Pennsylvania Supreme Coase for the proposition that “a party who
ratifies a contract without reading it should bédhie the terms of that contract.SeeOpening
Br. 26 (citingO’Reilly v. Reading Trust Co105 A. 542, 544-45 (Pa. 1918)). We distinguish
that case based on the conceptual difference betexsgidance and reformatioree O’Reilly
105 A.at 544 (The parties “now come into a court of ggaidd ask a chancellor to decree that
both of these agreements shall be declartgidand void” (emphasis added)).

®n re Schick232 B.R. 589, 599 n.11 (Bankr. S.D.N.Y. 1999afidns omitted).
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not only knowledge of the terms of the act involvedt also an express intention
to be bound thereby with full knowledge of the faeind recitations contained
therein,” the Louisiana Court of Appeals barreceéeddant in a reformation action
from asserting a ratification defenSe There, the Louisiana court found “not one
scintilla of evidence which even remotely suggfsts plaintiff] intended to ratify
the” alleged error supporting the reformation clairSimilarly, at least four other
states agree that “in order to make a ratificagdi@ctive the party must have
ratified the instrument as it was and not as thrgygought it was.™
Scion does not appeal the Vice Chancellor's facfumling that ASB’s

client group, DLH, had no knowledge of the errortire Dwight Lofts LLC

%9 Cockerham v. Aimel10 So.2d 238, 246 (La. Ct. App. 1959).
O1d.

176 C.J.SReformation of Instrumeng62 (2013) (citinglones v. Jone§70 S.W.2d 174 (Ark.
Ct. App. 1989)Cook-Reynolds Co. v. Bey&9 P.2d 658 (Mont. 1938Franciscan Hotel Co. v.
Albuquergque Hotel Cp24 P.2d 718 (N.M. 1933Nlerriam v. Nat'l Life & Accident Ins. Cp86
S.W.2d 566 (Tenn. 1935)kee also66 Am. Jur. 2dReformation of Instrument§ 73 (2013)
(citing Goodman Realty, Inc. v. Monso883 P.2d 121 (Mont. 1994Krueger v. Morris 107
P.2d 142 (Mont. 1940)) (“Where a party acquiesoeai instrumenafter becoming aware of the
mistake he or she loses his or her right to reformation. [T]here can be no acquiescence
unless the party knows of the error in the instmn@ the circumstances are such that he or she
will be presumed to know of it.” (emphasis added))he Arizona Supreme Court impliedly
requires actual knowledge for ratification to baeformation. See Home Owners’ Loan Corp. v.
Bank of Ariz. 94 P.2d 437, 441 (Ariz. 1939) (“The partedter the discovery of the mistakad

the power and right, if they so chose, to ratifgatas to preclude them from asking a court of
equity to correct it.” (emphasis added)). The Utahpreme Court also requires actual
knowledge. See George v. Fritsch Loan & Trust C856 P. 400, 404 (Utah 1927) (citations
omitted) (“The general rule is that relief in thaywof reform of a written instrument should not
be granted when the party seeking it has acquidsctet written agreemeiifter being aware

of the mistaké (emphasis added)).
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Agreement when it signed the Dwight Amendment. @se DLH had no actual
knowledge of the error at the time it purporteditifred the mistake, we affirm the
Vice Chancellor’'s judgment reforming the agreemeriavor of DLH.
D. ASB Is Not Entitled to Attorneys’ Fees and Costs hider the Contract.

The Vice Chancellor awarded ASB attorneys’ fees epgts based on “the
contractual fee-shifting provisions in the Disputégreements” Scion argues
the Vice Chancellor erroneously awarded fees basethe contractual provision
because ASB never “incurred” fees for which Scitlwdd “reimburse” it and
because ASB was not a “prevailing party” in an ictto enforce the contract”
ASB argues that the Vice Chancellor properly awar@es under the contract, but
if we hold otherwise, we should remand the casehsoVice Chancellor can
consider ASB’s alternative argument that it is tedi to fees under 1Del. C.
§ 5106

We hold that ASB did not “incur” fees requiring méursement within the

plain meaning of the contract and therefore revéinge Vice Chancellor’s fee

2 ASB Allegiance Real Estate Fund v. Scion BreckgarManaging Member, LL2012 WL
1869416, at *20 (Del. Ch. May 16, 2012)

3 Opening Br. 28, 30-31 (citations omitted).

4 Answering Br. 31.
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award on that basis. We remand for the Vice Chancellor to consider tveea
fee award would be appropriate in this case bec#useets the terms of one of
the limited exceptions to the general rule thaadyppays his own fees. We clarify
that the Vice Chancellor's power to award fees sténmm his inherent equitable
authority, not from the statutory power to awardtsainder 1@el. C.8 5106.
1. The Contractual Fee Award

The Disputed Agreements contain the following fhe#timg provision:
where “‘any of the parties to this Agreement unalees any action to enforce the
provisions of this Agreement against any othenpainie non-prevailing party shall
reimburse the prevailing party for all reasonalbste and expenses incurred in
connection with such enforcement, including reabtnattorneys’ fees.® We
interpret clear and unambiguous contract termsrdawp to their plain meaning.
The plain meaning of “incurred,” combined with ‘irdurse,” does not extend to
this situation where ASB did not incur any paymeinligation because DLA Piper

agreed to represent it without charge.

> Accordingly, we do not address the argumentsAlS® was not a “prevailing party” or that an
action for reformation is not “an action to enfotbe contract.”

® ASB Allegiance2012 WL 1869416, at *20 (quoting JX 82 § 9.9).

" Riverbend Cmty., LLC v. Green Stone Eng’g, LBE A.3d 330, 335 (Del. 2012) (quoting
GMG Capital Invs., LLC v. Athenian Venture Partnér&.P., 36 A.3d 776, 780 (Del. 2012));
see also City Investing Co. Liquidating Trust v.n€loCas. Co, 624 A.2d 1191, 1198 (Del.
1993) (citingCitadel Holding Corp. v. Rover03 A.2d 818, 822 (Del. 1992)) (“If a writing is
plain and clear on its facee,, its language conveys an unmistakable meaningythimg itself

is the sole source for gaining an understandingtent.”).
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Black’'s Law Dictionarydefines “incur” as “[tJo suffer or bring on ones&

 “[R]eimburse” means to repay or indemnify.ASB did

liability or expense)
not suffer or bring upon itself a liability or axpense. Similarly, ASB made no
payment for which it needed to be repaid or inddiexhi

One Court of Chancery decisiorQ’Brien v. IAC/Interactive Corp.
interprets a merger agreement’s indemnificatiorvigion to determine whether a
contingent fee agreement with a success premiumwi¢hin the meaning of
“incurred.”® The Vice Chancellor in that case ruled that tleénfiff seeking fees
“actually incurred the full [amount] because he wasged to pay that amount to”
his attorney§’ He explained that if the defendant succeeded ppeal, the
plaintiff would have to return the money the defamidhad already advanced
because he would not owe his attorneys, and threré® would not have incurred
those fee§?

Similarly, a Colorado federal district court judgddressed contractual fee

award language in both a legal services agreemnmehp@missory notes where the

"8 Black’s Law Dictionary836 (9th ed. 2009).

91d. at 1399 (defining “reimburse” as the verb form‘@imbursement,” defined as repayment
or indemnification).

80 O'Brien v. IAC/Interactive Corp.2010 WL 3385798 (Del. Ch. Aug. 27, 2018jfd, 26 A.3d
174 (Del. 2011).

811d. at *7.

8214d.
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claimant’s counsel “provided their servicggo bono in the post-settlement

litigation regarding enforcement of the attorneljéms.”?

Interpreting the plain
meaning of “incur” in the legal services agreenférihe judge held that the
claimant “did not ‘incur’ any costs or expensesgspite the claimant’s argument
that “incur’ does not mean the same as ‘pay’ dmel mere fact that counsel did
not bill does not mean that [the claimant] did motur those fees®™ After
defining “incur,” the judge noted that the claimédatwve[d] no debt and ha[d] no
liability for any fees;® therefore, “[ulnder the plain and ordinary meanaighe

words presented, [the claimant] did rmu#rsonallyincur any costs or expenses,

and, hence, did not trigger recovery under themigs’ fees provision®

8 Deitz v. Univ. of Denve2011 WL 2559829, at *3 (D. Colo. June 28, 2011).

8 The agreement read: “If | incur any costs or exges in collecting any amounts due, you
agree to pay such costs and expenses, includisgnable attorneys’ fees.’'td. at *4 (citation
omitted).

%1d.
8|d. (citing Black’s Law Dictionary836 (9th ed. 2009)).

8 1d. But see Cintas Corp. v. Perr$17 F.3d 459, 468—69 (7th Cir. 2008) (interprgtan
employment agreement under Ohio law and holdingttie“fee-shifting provision’s use of the
word ‘incurred’ does not mean that [the employehdelf must pay the litigation costs and
attorney’s fees before being entitled to an awdrcbsts and fees,” and construing the provision
against the employer as the drafter to the extestetwas any ambiguity, where the former
employee’s new employer, while not obligated tosto paid the employee’s attorneys’ fees.).
We distinguishCintas because of the nature of the litigation (emplogerployee contractual
dispute over a noncompetition provision), the taet the law firm actually billed the employee—
defendant but his new employer paid the bills, Bedause the court construed the contract
against the employer—drafter to the extent the imgaof “incurred” was ambiguoudd.

32



The Colorado federal judge also considered the mganf the term
“reimburse” in the context of the promissory nodésssue in that case:

The use of the word “reimburse” contemplates anaqiayment by

the holder, which will then be repaid by the makefhe phrasing

“pay or reimburse the holder for all reasonableegges . . . incurred”

again strongly indicates that the maker’s obligato pay is triggered

by expenses incurred by the [h]older, not somergplagty or apro

bonoattorney?®

We find the Colorado federal judge’s analysis irms tihase persuasive.
“Reimburse” and “incur” clearly and unambiguoughglicate that ASB must have
been liable for a payment at some p8intASB argues that we should award fees

in order to encourage law firms to do “the righinth”®

We disagree. We are not
inclined as a policy matter to award fees to ASHjowwould pass them
presumably on to DLA Pipéfl. That would effectively reward DLA Piper for

successfully litigating this reformation actiondorrect its own mistakes.

8 Deitz, 2011 WL 2559829, at *5 (omission in original).

8 We distinguish this case from scenarios whereipyilicy or other considerations might

control, for example, in the case of fee awardethas statutory provisions where public policy
might color the meaning of “incurred” to encomp@ass bono representation, actions taken by
in-house counsel who do not incur fees in the tiaul sense, or indemnification arrangements.

% Answering Br. 35.

! There is no evidence that ASB is even requiregass those fees along to its lawyers; the
lawyers agreed to represent ASB without chargethénevent ASB did not pass on a fee award,
the award would be a windfall to ASB.
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2. Fee Award Based on IDel. C.8 5106

Because we hold ASB is not entitled to fees utideDisputed Agreements’
contractual provisions, ASB asks us to remand so tte Vice Chancellor can
consider a fee award under D@l. C.§ 5106%° Although we cannot remand for
the Vice Chancellor to consider a fee award undestatute we note that when
ASB raised this issue, it relied on cases that aperly conflate a Vice
Chancellor’'s inherent equitable power to award fees proper case with the
statutory authority to award costs D@l. C.§ 5106 provides. Therefore, although
we clarify that a party cannot seek attorneys’ faeder 10Del. C. 8§ 5106, we
interpret ASB’s request as one encompassing thensgt that the Vice
Chancellor consider a fee award under his inhexguitable powers.

Section 5106 provides that “[tjhe Court of Chancgimall make such order
concerning costs in every case as is agreeablguityg®® “Costs” in this context

Is a term of art that does not include attornegg'st Any contrary precedent, we

%2 ASB properly presented this argument to the Vibar@ellor. SeePlaintiffs’ Opening Post-
trial Brief on Reformation at 44, 48 (citingerns v. Dukes707 A.2d 363, 369 (Del. 1998);
Shepherd v. Mazzett45 A.2d 621, 624 (Del. 1988)ilmington Med. Ctr., Inc. v. Severs33
A.2d 1047, 1049-50 (Del. 1981)ASB Allegiance Real Estate Fund v. Scion Breckgarid
Managing Member, LLC2012 WL 1869416 (Del. Ch. May 16, 2012) (C.A. N@43-VCL).
The Vice Chancellor did not reach this argumentabee he awarded fees based on the
contractual provisions of the Disputed Agreemerg@eeASB Allegiance2012 WL 1869416, at
*20.

%3 10Del. C.§ 5106.
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expressly overrul® We have made clear that costs “do not generatijude a
party’s counsel fees” Similarly, we draw a distinction between attorsiefees

and costs when determining a judgment’s finalitg: mave consistently held that a

% See, e.gKerns 707 A.2d at 369 (citingVilmington Trust Co. v. CoulteR08 A.2d 677, 681—
82 (Del. Ch. 1965)) (“With respect to attorneysede the Court of Chancery may award
attorneys’ fees as costs pursuant td®D. C. 8 5106 and Court of Chancery Rule 54(d), where,
in its discretion, the equities so dictate.Shepherd 545 A.2d at 624 (citations omitted)
(“Although, as a general rule, equity will grantdmary court costs’ to the prevailing party in
every case ‘as is agreeable to equity,” and ‘omjimaurt costs’ do not usually include a party’s
counsel fees, the grant or denial of counsel fées Wwithin the sound discretion of the
Chancellor.”); Severns 433 A.2d at 1049-50 (citations omitted) (“Thetstary reference to
costs includes counsel fees, where equity reqlliyeRerrine v. Pennroad Corp64 A.2d 412,
415 (Del. 1948) (interpreting “paragraph 4907 @& @ode of 1935, which contains the following
provision, ‘A Court of Equity, * * * shall make shoorder concerning costs in every case as shall
be agreeable to equity,” to conclude that in “aecéike the one before us, it means that every
one engaged in the litigation who was in any wdpfaéin the proceedings which culminated in
the settlement agreement, or who assisted in sectiie approval of said agreement by the
Court in order that stockholders might ultimatedgeive the benefit thereof, should be paid what
their services are reasonably worthRGC Int’l Investors, LDC v. Greka Energy Cqrg001
WL 984689, at *19 (Del. Ch. Aug. 22, 2001) (citasoomitted);Cantor Fitzgerald L.P. v.
Cantor, 2000 WL 307370, at *31 (Del. Ch. Mar. 13, 200€}iig 10Del. C. 8 5106) (referring

to the power of a Vice Chancellor to “award feesmhequity so provides”)n re The Charles
Wm. Smith Trustl999 WL 596274, at *2 (Del. Ch. July 23, 1999%)dtons omitted)Everett v.
Lanouette 1994 WL 681106, at *10 (Del. Ch. Nov. 10, 199ijgtions omitted)Univ. of Del.

v. Warrington 1993 WL 410417, at *1 (Del. Ch. Oct. 6, 1993)tgttons omitted);Bruce v.
Bruce 1977 WL 9550, at *1 (Del. Ch. June 28, 1977)atoiins omitted).

% CM & M Grp., Inc. v. Carrol] 453 A.2d 788, 795 (Del. 1982) (citations omijtéubting that
under 10Del. C. 8§ 5106 “[a]s a general rule, equity will grant ioi@y court costs to the
prevailing party in every case ‘as is agreeabledaity,” but that “[o]rdinary court costs,’
however, do not generally include a party’s courises$”). But see Perrine v. Pennroad Carp.
64 A.2d 412, 415 (Del. 1948) (interpreting “pargdrat907 of the Code of 1935, which contains
the following provision, ‘A Court of Equity, * * *shall make such order concerning costs in
every case as shall be agreeable to equity’” telcole “that every one engaged in the litigation
who was in any way helpful in the proceedings should be paid what their services are
reasonably worth”).
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judgment is not final until attorneys’ fees are adeal, but a judgment is final
where only costs remain to be awarded.

In 1955, a Delaware trial judge “held that the wtmakts’, as used in . .. 10
Del C. § 5106, may not be construed to include counss e the proponert’

®8 with our

because to hold otherwise would cause an “irret¢alolei conflict
statement irGreat American Indemnity Co. v. Stdltat “[i]t is settled that a court
may not order the payment of attorneys’ fees aaragh the costs to be paid by the
losing party unless the payment of such fees isipally authorized by statute or
contract.”® As the trial judge noted, “by common usage amtinary meaning, the
word ‘costs’ does not include counsel fees of acessful litigant and . . . there
appears to be no acceptable reason for accorditige tvord any meaning broader
160

than that ordinarily given it Similarly, in a recent 2005 opinion, a Vice

Chancellor noted that “the term ‘costs’ is routindimited to court costs and

% Emerald Partners v. BerlirB11 A.2d 788, 790791 (Del. 2001)pson v. Lipson799 A.2d
345, 348 (Del. 2001).

% In re Last Will & Testament of Doughertyl4 A.2d 661, 662—63 (Del. Orphans’ Ct. 1955).
% d. at 662 (citations omitted).

% |d. (citing Great Am. Indem. Co. v. StaB8 A.2d 426, 428 (Del. 1952) (“It is the genendk
that a court may not order the payment of attorniegs as a part of the costs to be paid by the
losing party unless the payment of such fees isaaiied by some provision of a statute or of the
bond sued upon.”)).

lOOId.
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certain other expenses necessarily incurred iditigation process, but excluding
legal fees.**

“It is beyond dispute that litigants in Delaware generally responsible for
paying their own counsel fees,” absent specialuonstances or a contractual or
statutory right to receive feé¥ It is also well established that a Chancellor or
Vice Chancellor, “under his equitable powers, hastude to shift attorneys’
fees.*® Circumstances where a Vice Chancellor may usedustable powers to

104

award fees outside of an express “statutory awaton™ " or a contractual fee-

shifting provision include, but are not limited t@) the presence of a “common

191 Cove on Herring Creek Homeowners’ Ass'n v. Rigf05 WL 1252399, at *2 (Del. Ch.
May 19, 2005) (citing 1Mel. C.8 5106;Dobler v. Montgomery Cellular Holding G002 WL
31112195 (Del. Ch. Aug. 29, 2002)).

192Burge v. Fidelity Bond & Mortg. Cp648 A.2d 414, 421 (Del. 1994) (citif@ndycrafts, Inc.
v. Initio Partners 562 A.2d 1162, 1164 (Del. 1989Barrows v. Bowen1994 WL 514868, at *1
(Del. Ch. Sept. 7, 1994) (“[U]nder the prevaililgmerican Rule,” courts generally do not award
attorney’s fees to a prevailing party unless sopeeisl circumstance is present.”).

193 Gatz Props., LLC v. Auriga Capital CorB9 A.3d 1206, 1222 (Del. 2012yjaurer v. Int'l
Re-Ins. Corp.95 A.2d 827, 830 (Del. 1953) (“The power of thea@cellor to allow counsel fees
from such a fund or property, in certain casesiaritie exercise of a sound discretion, is well-
settled.”);see also Dickerson v. CastlE992 WL 205796, at *1 (Del. Ch. Aug. 21, 1993jikg
Dickerson v. CastleC.A. No. 10256, at 13-14 (Del. Ch. Oct. 15, 1991 an earlier decision,

| concluded that under its inherent equitable pswtris Court should award reasonable
attorneys’ fees to plaintiffs’ counsel . . . .Doretto Literary & Benevolent Inst. v. Blue Diangon
Coal Co, 444 A.2d 256, 260 (Del. Ch. 1982) (‘I find th&etcircumstances and defendants’
conduct have been such as to move this Court’sadien to exercise its inherent power to award
attorneys’ fees in this case.”)

194 Barrows 1994 WL 514868, at *1 (citations omitted) (usthe federal Fair Housing Act and
the federal Copyright Act as examples).
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fund created for the benefit of othef§>'(2) where the judge concludes a litigant
brought a case in bad faith or through his badhfabnduct increased the
litigation’s cost!*® and (3) cases in which, although a defendant didnisuse the
“litigation process in any way, . .. the actiowvigg rise to the suit involved bad
faith, fraud, ‘conduct that was totally unjustifiedr the like’ and attorney’s fees
are considered an appropriate part of damafjés."More generally, a Vice
Chancellor may award fees in the limited “circumsts of an individual case
[that] mandate that the court, in its discretiossess counsel fees ‘where equity
requires.”® Because this power is inherently equitable, exeBuperior Court
judge in a case sounding in equity may award féserd contractual or statutory

authority’®® This inherent equitable authority to award feessinot arise from the

statutory power to award “costs” under2l. C.8 5106, however.

105|d.

19814, (citations omitted).

1971d. (citations omitted).

1% Byrge v. Fidelity Bond & Mortg. Cp648 A.2d 414, 421 (Del. 1994) (citations omitted)

1991d. at 421-22 (“Whereas the exception has been mtst applied in the Court of Chancery,
it has equal viability in any situation in whickhcaurt is obliged to apply equitable principles.”);
see also Dover Historical Soc'y, Inc. v. City ofv@o Planning Comm’n902 A.2d 1084, 1090
(Del. 2006) (citingBurge 648 A.2d at 421-22) (noting that where a SupeCiourt judge hears a
case sounding in equity, the judge “has jurisdictio award attorneys’ fees even if no contract
or statute requires it”).
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Some decisions improperly conflate the Court ofa@ery’s inherent
equitable power to award fees in a proper casetivdlstatutory authority to award
costs where the equities dictate underOdl. C. § 5106''° As one Court of
Chancery decision has noted, the cases that heatedrattorneys’ fees “as coming
within 10 Del. C.§ 5106” are simply “a restatement of the existogity rule.**
Although that court cannot award fees as “costsfenrSection 5106, the question
remains whether ASB is entitled to fees, as anoeserof the Vice Chancellor’s
inherent equitable powers, based on one of theddnexceptions to the general
rule that each party pays his own fé€s. We remand the case to the Vice
Chancellor to consider that question.

E. Attorneys’ Fees on Appeal
In its Answering Brief, ASB makes an informal ajgglion for an award of

attorneys’ fees for this appéeaf. “Although we have authority under Supreme

Court Rule 20(f) to award attorneys’ fees in theecaf afrivolous appeal, we will

1105ee, e.gShepherd v. Mazzet645 A.2d 621, 624 (Del. 1988) (citations omittémting that
“as a general rule equity will grant ‘ordinary cbaosts’ to the prevailing party in every case ‘as
is agreeable to equity,” relying on IDel. C. § 5106, and that “ordinary court costs’ do not
usually include a party’s counsel fees,” but nedwegss concluding that “the grant or denial of
counsel fees lies within the sound discretion ef@hancellor”).

11 Wilmington Trust Co. v. CoulteR08 A.2d 677, 681 (Del. Ch. 1965) (citations deul).
112 5ee supraotes 105-07 and accompanying text.

113 Answering Br. 35 (“The Funds also request an avedrtheir reasonable attorneys’ fees on
appeal.”).
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not consider an informal request in the absenca é&rmal motion made and
presented in accordance with the Supreme CoursRtife
IV.  CONCLUSION
For these reasons, we AFFIRM the Court of Chansepydgment in
part, REVERSE in part, and REMAND for further predangs consistent with this

opinion.

11 Gatz Props., LLC v. Auriga Capital Cors9 A.3d 1206, 1222 n.96 (Del. 2012) (emphasis
added) (citing Supr. Ct. R. 20(f3ee also Gatz Props., LLC v. Auriga Capital Cq@atz II),

59 A.3d 1223, 1223 (Del. 2012) (ORDER) (citihgighton v. Beatrice Cgs533 A.2d 1254,
1987 WL 4630 (Del. Oct. 16, 1987) (ORDER) (awardiaijorneys’ fees after appeal was
dismissed for appellant’s lack of standing)). rnfavard of fees requires findings of fact better
addressed by the Vice Chancellor, we have in tls¢ ganied a motion for an award of fees
without prejudice to the party’s right to pursue ttlaim for attorneys’ fees on appeal before the
Vice Chancellor.See Gatz |159 A.3d at 1223.
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