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STEELE, Chief Justice:



In this appeal from a manslaughter conviction, wasider whether a trial
judge improperly commented on the evidence whennkg&ucted the jury and
whether a defendant is entitled to a justificatjory instruction for a crime that
requires a reckless mental state. We reaffirm fbhat instructions must be
construed as a whole to determine whether a tudbe commented on the
evidence and conclude that the trial judge’s statémwere proper. Next, we hold
that 11Del. C.8 470(a) does not bar a justification instructiondrimes requiring
a reckless mental state and that judges shouldagjustification instruction, where
appropriate, for those charges. Therefore REEVERSE the Superior Court’s
judgment andREM AND for a new trial.

|. FACTUAL AND PROCEDURAL BACKGROUND
A.  Wyatt Brower’'s Death

On June 29, 2010, Defendant—Appellant Omari Claok el his daughter and
his daughter’'s mother, Kanisha Brooks, to Vanessh\ayatt Brower's home in
Wilmington, Delaware. Brooks had begun dating Nigerris, who lived at that
address. After leaving Brooks at the Browers’desce, Clark exchanged text
messages with Brooks to try and convince her teeeaith him. Later that

evening, Clark returned to the house to see if Bsawas still there.



Vanesshanswered the door and called for Brooks, who dicrespond. As
Clark was leaving, Vanessa informed him that Broaktially was in the house
and would come outside to meet him. Brooks metkQtathe street in front of the
house and the two began an argument that escafdte@ physical altercation.
Morris, who had been observing Brooks and Clarknfendistance, went inside the
house to rouse his family members. He returneld twid of his uncles and Wyatt.

Once the other family members arrived, the situmafirther deteriorated.
Wyatt told Clark that he planned to call the paliaed Clark responded by pushing
Wyatt and knocking Wyatt's phone from his hands.nef Morris’s uncles
retaliated by hitting Clark over the head with aich

Outnumbered, Clark fled up the block to his mothérdouse and decided to
arm himself with a knife. Clark then returned lte Browers’ home to retrieve his
car, which remained parked outside the house. iMand his uncles retreated into
the house after seeing Clark holding the knife, @tk drove away.

Despite successfully retrieving his car, Clark drdvack to the Brower
residence. At trial, Clark claimed that he wasacawned for his daughter, who
remained inside the house. Clark got out of thiehotding the knife. Shortly after

Clark arrived, Wyatt left the house holding a watkistick, which (Clark testified)

! Because multiple persons have the surname “Brbwerrefer to them by their first names.
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he thought was a baseball bat. Wyatt broke th&imglstick against the porch
steps and told Clark to leave the property. Acomydo Clark, Wyatt ran at Clark
with the walking stick and swung it at him sevetiahes. Clark claimed he
responded by swinging his knife, which caused honstab Wyatt below his rib
cage.

At that time, Morris and his uncles arrived andsgth Clark away with a
bed rail. They smashed Clark’s car's windshieldt Glark escaped unscathed.
Meanwhile, Wyatt bled to death from the knife wourféolice apprehended Clark
several days later.

B. Procedural History

A grand jury indicted Clark on the charge of Murderthe First Degre&.
After a five-day trial, the trial judge instructede jury on Murder in the First
Degree’ as well as on the lesser-included offenses of Euid the Second
Degreé and Manslaughter. The trial judge instructedjtig on two theories of

Manslaughter—Manslaughter arising from a defendam#ckless conduct and

> The grand jury also indicted Clark on the char§®assession of a Deadly Weapon During
Commission of a Felony (PDWDCEF).

% A defendant is guilty of first degree murder if]fe person intentionally causes the death of
another person.” 1el. C.8 636(a)(1).

* A defendant is guilty of second degree murdeftih& person recklessly causes the death of
another person under circumstances which manifestied, wicked and depraved indifference to
human life.” Id. 8 635(1).



Manslaughter based on a defendant’s intent to caeseus physical injury.
Because Clark raised a justification defense, tia¢ judge instructed the jury on
justification as a defense to Murder in the Firgigiee, but he refused to give a
justification instruction as a defense to Murder tile Second Degree or
Manslaughter.

In the course of instructing the jury on Murdertive Second Degree, the
trial judge stated that:

Also, to be clear, while the definition of recklgssincludes

defendant’s conscious disregard of a substant@lusjustifiable risk

that death will result from his conduct, and sdifisbility is involved

in that sense, the defense of justification dogsapply to reckless

conduct because by definition recklessness is ndtifipble.

Defendant acted recklessly, [sic] it's not justfim terms of Murder

[in the] Second Degree and Manslaughter. If hedgustifiably[,]

then he was not reckless. As explained, only @entonal act is

potentially justified by the defense of self-defens . °
The jury convicted Clark of Manslaughter, but theoys did not explain whether

they convicted on the basis that Clark recklesslysed Wyatt's death or on the

basis that he caused Wyatt's death while intendognflict serious physical

®> A defendant is guilty of manslaughter if “[t{|herpen recklessly causes the death of another
person” or if, “[w]ith intent to cause serious plog injury to another person[,] the person
causes the death of such person, employing mearth wiould to a reasonable person in the
defendant’s situation, knowing the facts knownhe defendant, seem likely to cause deatd.”

8§ 632(1), (2).

® App. to Opening Br. at A-55.



injury.” Clark appeals, arguing that the trial judge ingemly commented on the
evidence in the course of the jury instructions anneously refused to instruct
the jury on a justification defense for Murder ihet Second Degree and
Manslaughter.
II. STANDARD OF REVIEW

Clark did not object to the jury instructions tlit contends impermissibly
commented on the evidence, so we review those coisnfier plain errof. We
review de novoa trial judge’s determination whether a defensésser-included
offense could apply to the case as a matter of daed whether the evidence
supports a particular instructidnlf the trial judge alters a proposed instruct®n’
content, form, or language, we review the decistonalter for abuse of

discretion®°

" The jury also convicted Clark of PDWDCF.
8 Small v. State51 A.3d 452, 456 (Del. 2012).

® Wright v. State953 A.2d 144, 148 (Del. 2008). Before givingaatjzular jury instruction, a
trial judge must determine that (1) the defensésser-included offense instruction sought by
the defendant could apply as a matter of law; {Bat‘the evidence presented meets the statutory
requirements to entitle the defendant to the reedemstruction;” and (3) that the proposed
instruction’s language, form, and content correstites the applicable lawid. at 147 (citing
Claudio v. State585 A.2d 1278, 1282 (Del. 1991)).

191d. at 148 (citations omitted).



[11. ANALYSIS
A. Did the Superior Court Judge Improperly Comment d¢ime Evidence?

Clark first argues that the trial judge committddimp error by commenting
on the evidence in violation of the Delaware Cdostn. Under the Delaware
Constitution, “[jJudges shall not charge juries lwiespect to matters of fact, but
may state the questions of fact in issue and dedter law.** This constitutional
provision preserves the jury’s role as the factldéinby preventing the judge from
commenting on the evidente. To constitute plain error, the error must be so
prejudicial to substantial rights that it jeopaetizhe fairness and integrity of the
trial process?® The error must be a material defect that is appdrom the face of
the record? It must also be basic, serious, and fundamenteharacter, and must
clearly deprive the defendant of a substantialtrigtshow manifest injustice.

In Kostyshyn v. Stateve held that a trial judge did not improperly coant

on the evidence where, while giving the jury suppatal instructions, he did not

1 Del. Const. art. IV, § 19.

12 Herring v. State805 A.2d 872, 875-76 (Del. 2002) (citihgnnon v. State710 A.2d 197, 201
(Del. 1998)).

13 Small 51 A.3d at 456 (quoting/ainwright v. State504 A.2d 1096, 1100 (Del. 1986)).
1d. (quotingWainwright 504 A.2d at 1100).

131d. (quotingWainwright 504 A.2d at 1100).
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repeat the phrase “you must find that” before stagiach element of the offerSe.
Viewed in isolation, the supplemental instructi@ampeared to tell the jury how to
resolve a factual disputé. We held that a reasonable juror would consider th
written instructions and the supplementary instanst as a whole, and would not
think that the judge intended to resolve a facismie'®

Kostyshyngoverns this case. Although the trial judge statieat the
“Defendant acted recklessly, [sic] it's not justdi in terms of Murder [in the]
Second Degree and Manslaughter,” that sentence bmustiewed in context.
Without inferring the wordf at the beginning of the sentence, the statement is
grammatically incoherent. Further, the trial judgxt informed the jury that “[i]f
he acted justifiably[,] then he was not recklesslIt the trial judge were
commenting on the evidencee(, stating that Clark acted recklessly), it would
make no sense for the judge to follow that comnignthen telling the jury that it
could find that Clark wasotreckless if he acted justifiably.

In context, the trial judge’s stray statement wag an impermissible

comment on the evidence. As Kostyshyn while the statement might be

1851 A.3d 416, 423 (Del. 2012). The supplementsirirctions inKostyshyrclarified whether
the jury needed to find the defendant intendedab the victim or intended that the victim fear
that the defendant would stab hirtd. at 419. The trial judge stated that “[m]y answer to your
guestion is the intention is to place [the victimfear of imminent physical injury [sic].ld.

171d. at 423.

181d. at 423.



troublesome in isolation, no reasonable juror waatérpret a single ambiguous
sentence without considering its context. The die@s not presume that jurors are
SO myopic.

B.  Should the Trial Judge Have Instructed the Jury alustification for the
Lesser-Included Offenses?

1. Is a Justification Defense Available for Crimes Ra&gng a
Reckless State of Mind?

Clark next contends that the trial judge erred wherfailed to instruct the
jury on a justification defense for Murder in thec6nd Degree and Manslaughter.
The trial judge held that Clark had presented esudifit evidence to entitle him to a
justification jury instruction for Murder in the 15t Degree. The judge concluded,
however, that the justification defense was legalhavailable for crimes that
required a reckless mental state.

The scope of the Delaware Criminal Code’s justtima defense is a
guestion of statutory construction, in which weldol a well-settled process.
“When construing a statute, we attempt to ascedathgive effect to the General
Assembly’s intent® “If we determine that a statute is unambiguous give the

statutory language its plain meanirf§.”"We presume that the General Assembly

19 Sussex Cnty. Dep't of Elections v. Sussex Cntyubiepn Comm).58 A.3d 418, 422 (Del.
2013) (citingCoastal Barge Corp. v. Coastal Zone Indus. ConBdl, 492 A.2d 1242, 1246
(Del. 1985)).

20 |d. (citing Doroshow, Pasquale, Krawitz & Bhaya v. NanticokenMdosp., Ing.36 A.3d
336, 343 (Del. 2012)).



intentionally chose particular language and theeefconstrue statutes to avoid
surplusage if reasonably possible.

We begin our analysis with 1Del. C. 8§ 461, which provides that a
justification defense is available for all offendgés A defendant may raise a
justification defense if he uses deadly or nondetatice in self defens€. The use
of deadly force against another person is justiffecamong other things, “the
defendant believes that such force is necessaprdtect the defendant against
death [or] serious physical injury™ Therefore, unless another provision limits
Section 461, the statute’s plain language indic#étas a justification defense is
available for crimes that require a reckless mesitk.

Despite Section 461's broad scope, Del. C. §470(a) prohibits a
justification defense under certain circumstancesction 470(a) provides:

When the defendant believes that the use of fopom wr toward the

person of another is necessary for any of the mapdor which such

relief would establish a justification under [D&l. C.88 462—68] but

the defendant is reckless or negligent in havinghshelief or in

acquiring or failing to acquire any knowledge orliegfewhich is

material to the justifiability of the use of forcéhe justification
afforded by those sections is unavailable in a gooson for an

?L1d. (citing CML V, LLC v. Bax28 A.3d 1037, 1041 (Del. 2011)).
?211Del. C.§ 461.
3 1d. § 464.

241d.
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offense for which recklessness or negligencesuffices to establish
culpability 2°

Section 470(a) provides that a defendant canngtarla justification defense if
the defendant recklesshelieveghat the use of force is necessaryAlthough the
State focuses on the statute’s final clause (justification . . . is unavailable in a
prosecution for an offense for which recklessnassagligence ... suffices to
establish culpability”’), we must construe the statute as a whbl&o construed,
the statute must be read to provide that justificais unavailable for offenses that
require a reckless mental statdy if the defendant’deliefthat force is justified is
itself reckless. The statute does not precludestfication defense for all crimes
that require a reckless mental state, becausesg dot apply when the defendant

reasonably believes that force is justifféd.

% 1d. § 470(a). We note that Section 470(a) is substelytidentical to the analogous Model
Penal Code provisionSee Model Penal Code3.09(2).

2611 Del. C.§ 470(a).
271d.

8 Sussex Cnty. Dep’t of Elections v. Sussex Cntyutiiean Comm.58 A.3d 418, 422 (Del.
2013) (quotingraylor v. Diamond State Port Cord.4 A.3d 536, 538 (Del. 2011)).

29 The Supreme Court of Kentucky interpreted thae&tgustification statute similarlyElliott

v. Commonwealth976 S.W.2d 416, 419-420, 422 (Ky. 1998) (quotihg Rev. Stat. Ann.
8§ 503.120(1)). While the Kentucky Penal Code usentonly” instead of “recklessly” and
“recklessly” instead of “criminal negligence,” thaefinitions are substantively the same.
Compare Ky. Rev. Stat. Ang8.501.020(3),with 11 Del. C. § 231(e); Ky. Rev. Stat. Ann.
§ 501.020(4)with 11 Del. C.§ 231(a).
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In addition to lacking textual support, the Stataiterpretation of Section
470(a) would render another statutory provisioresflgpous. Section 470(b) states
that a defendant may not raise a justification uedewhere he recklessly or
negligently created a risk of injury to third padiwhile justifiably using force
against another perséh.If Section 470(a) were a bar to a justificatiefehse for
all crimes requiring a reckless or negligent mestate, Section 470(b) would be
superfluous—Section 470(a) would have already pdea this defense against
any person, whether a bystander orfhot.

Finally, the State’s interpretation would produesverse results. According
to the State, a defendant who intentionally, bstifiably killed his assailant in self
defense would be entitled to a complete acquittah Murder in the First Degree
charge. Another defendant, who also acted in defiénse but only intended to
injure his assailant, would have no defense to adléaighter charge based on
reckless conduct. We do not think that the General Assembly intehttegrant

defendants who act in self defense with the intekill more opportunity to assert

3011 Del. C.§ 470(b).
31 See Elliott 976 S.W.2d at 422.

32 Alonzo v. State353 S.W.3d 778, 781 (Tex. Crim. App. 20148g also People v. McManus
496 N.E.2d 202, 206 (N.Y. 1986).
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justifiable conduct than those who act in self dee without the intent to Kill.
Therefore we must reject the State’s interpretatib8ection 470(a¥’

Although the State focuses its argument on Sedctitd(a), the trial judge
did not explicitly rely on Section 470(a) when lefused to give the self-defense
instruction for Murder in the Second Degree and s8faughter. Instead, the trial
judge relied on cases from other jurisdictions tddhthat to instruct a jury on
justification for a crime requiring a reckless manstate was inappropriaté,
because the definition of “recklessness” itselfoiwred justifiability. While

instructing the jury on Murder in the Second Degtke trial judge stated that:

33 While we have previously affirmed trial court dgions where a jury received a justification
instruction for an offense that required a recklesstal state, we have not squarely addressed
this issue.See Coles v. Stat®59 A.2d 18, 22 (Del. 2008) (affirming a convactiwhere the trial
judge gave a self-defense instruction, but notesking whether the trial judge limited the self-
defense instruction to Murder in the First Degreavbether it applied to each chargE)etcher

v. State 852 A.2d 908, 2004 WL 1535728, at *3—4 (Del. JRB)y2004) (ORDER) (affirming a
conviction where the defendant argued his selfstifeclaim precluded an instruction for
offenses with a reckless mental state when thes $@ttended the killing was intentional, but
not analyzing whether recklessness is consistetiit s@lf defense). While the Superior Court
has held that justification is a defense to Margier, the judge did not describe which
Manslaughter theory was at issue in the caSee State v. Scptt989 WL 90613, at *2 (Del.
Super. July 19, 1989) (“Obviously self defense silable as a defense to a charge of
manslaughter.”).

3 The trial judge cited cases from Colorado, Wasoing and Wyoming to support his
conclusion. See People v. Pickering76 P.3d 553, 556 (Colo. 2011) (citations omjt{€ph]cts
committed recklessly or with extreme indifference oriminal negligence are ‘totally
inconsistent’ with [the affirmative defense of]fsééfense. . . . [I]t is impossible for a person to
act both recklessly and in self-defense, becau$elasfense requires one to act justifiably, . . .
while recklessness requires one to act with conscaisregard of an unjustifiable risk . ...");
State v. Hanton614 P.2d 1280, 1282 (Wash. 1980) (“A person gadtinself-defense cannot be
acting recklessly.”)pverruled on other grounds [8tate v. McCullum656 P.2d 1064, 1073-74
(Wash. 1983)Duran v. State990 P.2d 1005, 1009 (Wyo. 1999) (holding that defense is not
a proper defense to criminal recklessness).
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Also, to be clear, while the definition of recklssincludes

defendant’s conscious disregard of a substant@lusjustifiable risk

that death will result from his conduct, and sdifiability is involved

in that sensethe defense of justification does not apply to lesk

conduct because by definition recklessness is nstifipble

Defendant acted recklessly, [sic] it's not justfim terms of Murder

[in the] Second Degree and Manslaughtdér.he acted justifiably]

then he was not reckless. As explained, only &entional act is

potentially justified by the defense of self-dedens *°
The trial judge reasoned that because the Dela®@areinal Code states that a
person actsecklessly‘when the person is aware of and consciously geds a
substantial andinjustifiable risk that the element exists or will result frohet
conduct,®® a defendant’s conduct cannot be simultaneoush betkless and
justified.

The Texas Court of Criminal Appeals recently addeel the same question
under the Texas Penal Cotleln Alonzo v. Statethe prosecution argued that the

defendant killed the victim in the course of a pnisfight*® The defendant

contended that the victim grabbed a metal “spikad attacked him, and, in the

35 App. to Opening Br. A-55 (emphasis added).

% 11 Del. C.§ 231(e) (emphasis added). The statute also emtfiat “[{]he risk must be of
such a nature and degree that disregard theresfigas a gross deviation from the standard of
conduct that a reasonable person would observéansituation” and further notes that “[a]
person who creates such a risk but is unawaredhsodely by reason of voluntary intoxication
also acts recklessly with respect therettnl”

37 Alonzq 353 S.W.3d at 781.

%81d. at 779.
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ensuing struggle, the victim was accidently stabipethe chest and di€d. The
trial judge instructed the jury on self defense ifdentional murder but informed
the jury that self defense did not apply to margiaer because manslaughter
could be committed recklessl.

Like the trial judge in this case, the Texas cowtied that a jury could not
find that a defendant both acted recklessly anddaat justifiable self defense
because reckless conduct by definition is notfjaslie!* A defendant who raises
a justification defense to a crime with a recklesmntal state therefore argues that
he did not have the requisite mental state fordtime?* The court noted the
defendant’s argument that he killed the victim dgrthe fight accidently instead
of intentionally, and that self defense resultingdeath did not require that the
defendanintendto kill the victim:® Therefore, the Texas court held that the trial
judge erred by telling the jury that justificatiomas a defense only to the

intentional murder charge but not to the reckleasstaughter chargé.

391d.

*1d. at 779-80.
*1d. at 782.
“21d.

*1d. at 782-83.

*1d. at 783;see also State v. Halb69 A.2d 534, 536-37 (Conn. 1990) (holding tht trial
judge erred by failing to instruct the jury on seédffense as a defense to reckless manslaughter).

15



Presiding Judge Keller, concurring in tidonzo judgment, added that,
although a justification defense in a reckless erimerely negated the required
mental state for the crime as opposed to beingditivnal defense, a trial judge
should still give a self-defense instructitn.She reasoned that judges could not
reasonably expect jurors to parse the term “urfjabte” to include a self-defense
claim® It was therefore inappropriate to instruct jurthst self defense was
unavailable for a reckless crime and expect thenuksaneously to consider self
defense in determining whether the defendant’soastiwere unjustified].e.,
reckless’’

We agree with the Texas Court of Criminal Appeadpinion and the
concurrence’s concerns regarding jury instructionke the Texas statute, nothing
in the Delaware Criminal Code limits the justificat defense to crimes committed
with an intentional or knowing mental state. Altigh the trial judge attempted to
explain to the jury that “[i]f [Clark] acted jusidbly[,] then he was not reckless,”
the judge also stated that “only an intentional iacpotentially justified by the
defense of self-defense” and that “the defenseusiification does not apply to

reckless conduct because by definition recklessiges®t justifiable.” A trial

> Alonzq 353 S.W.3d at 784 (Keller, P.J., concurring).
1d.

4" see id.
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judge cannot expect lay jurors to intuit a justfion defense within the word
“unjustifiable” when the trial judge contemporanelyutells them that justification
only applies to crimes requiring intent. Therefodespite his well-intentioned
attempt to clarify the standard, the trial judgeedrby refusing to instruct the jury

on justification as a defense to Murder in the 8dddegree and Manslaughter.

2. Should the Trial Judge Have Instructed the Jury ol
Justification Defense for Manslaughter Based on thaent to
Cause Serious Bodily Harm?

The State implicitly concedes that a justificataefense is proper when the
State charges a defendant with Manslaughter basemhtent to cause serious
bodily harm?® This is unquestionably correct: a defendantrifezould intend to
inflict serious bodily harm in the course of justifle self defens€. Because the
trial judge failed to instruct the jury on justifiton, the State contends that any
failure to instruct the jury on justification wasarmless, because there is no
evidence that Clark intended to inflict serious ibodarm. According to the State,

the evidence indicates that Clark either intenaekilt Wyatt or recklessly caused

8 SeeAnswering Br. 8 (citations omitted) (“Clark was nentitled to a justification instruction
related to the reckless state of mind for mansleerghBut no evidence existed from which the
jury could have found that Clark intended only émse serious physical injury to Brower . . . .").

9 Seell Del. C.§ 464(a).
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Wyatt's death, and there is no evidence suppottiegtheory that Clark intended
to stab Wyatt, but did not intend to kill him.

In Henry v. Stat&® we established a four-prong test governing whéiah
judge should grant a party’s request to includeurg jnstruction for a lesser-
included offense. A trial judge should include uayj instruction for a lesser-
included offense if: (1) the defendant makes gograequest; (2) the lesser-
included offense contains some, but not all, ofdleenents of the charged offense;
(3) the elements differentiating the two offenses ia dispute; and (4) there is
some evidence that would allow a rational jury tmuat the defendant of the
greater charge and convict him of the lesser chirgé defendant satisfies
Henrys fourth prong if there is “any evidence fairlyntBng to bear upon the lesser
included offense,” even if the evidence is wealConflicting testimony regarding
the element distinguishing the two offenses gehesatisfies this standard.

The State’s only argument is that Clark did noetkéenrys fourth prong.
Clark testified that he never intended to kill Wya#lthough he admitted knowing

that vital organs are located under the rib cage,téstified that he did not

0805 A.2d 860 (Del. 2002).

*1 Bentley v. Stat®30 A.2d 866, 875 (Del. 2007) (quotiktgnry, 805 A.2d at 864).
*2|d. (quotingHenry, 805 A.2d at 865).

> |d.
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“calculate where [he] was going to stab [Wyatt]|Clark also points out that he
only stabbed Wyatt a single time. The testimong #ie circumstantial evidence
presented established “some evidence” that wolddvead rational jury to convict
Clark of Manslaughter based on intent to inflictiees bodily harm and to acquit
Clark of Murder in the First Degree.

This case differs fronBentley v. Statewhere we held that a defendant was
not entitled to a Manslaughter instructidnin Bentley the defendant only argued
that another person killed the victim, not thakhed the victim but intended only
to inflict serious bodily harm® Here, Clark disputed the claim that he intended t
kil Wyatt. Because Clark presented sufficient device to warrant a jury
instruction for Manslaughter based on the intennflict serious bodily harm, the
trial judge erred by failing to instruct the jury @ justification defense for that
charge.

V. CONCLUSION
For these reasons WREVERSE the Superior Court’'s judgment and

REMAND for a new trial in accordance with this Opinion.

54|d. at 876.

4.
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