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Defendants, Cogent Building Diagnostics and J. Frank Peter move to reargue this 

Court’s bench ruling of March 26, 2013, denying their motion to compel.  The underlying 

circumstances of this matter are that Thomas and Lucrezia Lackey sold their house to 

plaintiffs, William Whitenack and Michele Carino.  The plaintiffs executed a purchase 

money mortgage for $700,000. Defendant Diagnostics performed an inspection of the 

house. 

 As a result of an apparent number of problems with the home, the plaintiffs ceased 

payments on the mortgage.  The Lackeys, in turn, filed a foreclosure action in this Court 

and the plaintiffs filed a Chancery action for rescission of the mortgage based on a claim 

of fraud.  Before either case went to trial in either court, the plaintiffs and the Lackeys 

settled both cases.  The defendants have sought to obtain a copy of those agreements. 

 The only considerations on a motion for reargument are whether the Court 

overlooked something that would have changed the outcome of the earlier decision, such 

as misapprehending the applicable law or the facts of the case.1  It is not an opportunity 

to rehash arguments previously made.2 

                                      

 Simply put, defendants rehash the argument advanced in their original motion to 

compel.  They cite the same case, Beard Research, Inc. v. Kates,3 as they had in their 

original motion.  The majority of their remaining argument is identical to that made 

 
1 McElroy v. Shell Petroleum, Inc., 1992 WL 397468, 618 A.2d 91 (Del. 1992). 

 
2  Id. 
 
3 2008 WL 5330557 (Del. Ch. Dec. 15, 2008). 

 

 3 



 4 

previously and which this Court correctly rejected.  They offer nothing new than the 

bland pablum that relevancy for discovery purposes is broader than relevancy at trial.  

While that general rule is correct, they have yet to advance a cogent, compelling reason 

for obtaining what is so often not relevant and not obtained, even in discovery.  

 Their efforts smacks of an effort to obtain information to use for settlement 

purposes.  Tactical reasons of otherwise irrelevant material are not a basis for discovery. 

 The only new case defendants advance is Charbonneau v. State.4  Other than 

stating that it is a criminal case with its constitutional overlay of due process, the Court 

finds defendants’ invocation of Charbonneau to be worthy of no more comment.  It is 

just blatantly inapposite. 

 For the reasons stated herein, the defendants’ Cogent Building Diagnostics’ and J. 

Frank Peter’s motion for reargument is DENIED. 

 IT IS SO ORDERED. 

                    /s/ Jerome O. Herlihy _____________ 
          J. 

 

                                       
4 904 A.2d 295 (Del. 2006). 


