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BeforeHOLLAND, JACOBS andRIDGELY, Justices.
ORDER

This 12th day of March 2013, it appears to therCinat:

(1) The respondent-appellant, Tamara Frost (theother”),
appeals from the Family Court’s decision to terrtenher parental rights.
The Mother raises three claims on appeal: fih&tt the Family Court erred
in terminating the Mother’s parental rights, evieaugh she was foreseeably
capable of reunification with her children and rgdbstantially completed

her case plan; second, that the Family Court dogedot interviewing the

! Pseudonyms for the Mother, the Father and thed@ilhave been assigned pursuant to
Supreme Court Rule 7(d).



children and/or appointing Brazer attorney to adequately give weight to
the children’s desires when a) they expressed aktreres that they wanted
to return to Mother and b) the Guardiad Litemsupported termination of
parental rights; and third, that the Family Courdfscision that it is in
children’s best interest to terminate her parengits is not sufficiently
supported by the record and is not the result obaterly, logical, and
deductive process.

(2) The Mother has four children. The custody lukee of those
children was in issue at the Termination of PaleRights (“TPR”) hearing:
Samantha, born in 2004; Shelly, born in 2006; ahdeAborn in 2007 (the
“Children”™). The Children all share the same bgéal father (the
“Father”).

(3) The Mother has had a long history of her cleiidbeing placed
in the custody of the Division of Family ServicéDES”). In June, 2006,
Samantha and Shelly were granted to DFS due tdvithtber's drug use,
housing trouble, and unemployment. The girls watefly reunited with
the Mother, only to return to foster care aftew#s determined the Mother
was still using drugs and did not have stable hmausiCustody was restored

back to the Mother and the Father in 2008. In danw2010, a domestic

%n re Frazer 721 A.2d 920, 923 (Del. 1998) (citif&ellotti v. Baird 443 U.S. 622, 633-
35 (1979)).
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violence incident led DFS to monitor the childregam. In December,
2010, DFS took custody of Samantha, Shelley, anzkAl

(4) A DFS treatment worker, Kerri Parise, workedhwhe Mother
to develop a reunification case plan. During apbDsstional Hearing in
Family Court in February, 2011, the reunificaticase plan was reviewed,
entered into evidence, and signed by the Mothere Thildren have
continued to live in foster care since Decembef,02ecause the Mother
has failed to complete the conditions of the cdse,pwhich involved the
Mother being required to address the following @ssu housing, substance
abuse, employment, mental health, and domestienoal.

(5) As to her housing, the Mother has been unablestablish
stable housing for herself and the children. Ad¢ theginning of Parise’s
interaction with the Mother, mother refused to tise where she lived.
Between December 2010 and August 2011, the Moted For a period in
a women'’s shelter and for a period in a motel. th&t end of this time, the
Mother and the Father found a residence, whichMb#her conceded was
not appropriate for children. In February, 201% Mother and the Father
were evicted from this residence.

(6) The Mother now lives in an apartment with thegther. The

Father is a Tier Il sex offender, and by law, thddren cannot live in the



same housing as the Father. Though the Motheringnd@pendent on the
Father’'s income, she has indicated he would mowearseparate apartment
if she regained custody of the children.

(7)  The Mother has not been able to establish aogrd of earned
income, stating she earns about $200 per week futingetable” running
errands and doing chores for an “older gentlemafilie Mother receives
TANIF and food stamps.

(8) The Mother has a fifteen-year history of coeasnd heroin
abuse. Shelley was born drug addicted and the éfstinost recent child—
who is not at stake in this litigation—was alsorbarug addicted in May,
2012. The Mother has sought treatment for her chiddi, but has not
completed the treatment programs. While in treatméhe Mother has
failed at least five drug screenings. The Motlsecurrently on prescription
methadone and Clonidine (a benzodiazepine), twogsdrwhich are
contraindicated. The Mother has admitted she didrnform the doctor who
proscribed her Clonidine that she was on methadone.

(9) The Mother has been diagnosed with bipolar rdeso and
depression. The Mother has in the past receivedahkealth treatment but

has chosen to not continue. The Mother admitsivice psychotropic



medication from a physician, but claims she doets auorently take the
medication.

(10) Samantha and Shelley have stated to theierfgsrents and
their therapist that they remember an incident ehbe Father choked the
Mother.

(11) After the children were taken into custody DS, they were
placed into a foster home. When the children fasived at the foster
home, they expressed anxiety about being fed, dmved hoarding
tendencies. The children also showed concernttieat mother was not
getting enough food to eat, and they fixated onnaident in which they
observed the Father choking the Mother.

(12) When first placed in foster care, Alice reglyladefecated in
her pants. This behavior ended and for eight ngnilice did not have
these accidents. However, she defecated in hés pgain at the mention of
returning to the Mother’'s care. The Children haxpressed a desire to
remain living with the foster parents, but haveoakt times, shown a desire
to return to their Mother. Samantha desires ferNfother to come live with
them so that the foster parents can take careeoMitther. After visitation
sessions with their Mother and Father, the childvenld hug their parents

and talk about wanting to come home.



(13) Samantha and Shelley continue to see a tls¢rayho is also a
social workef. That therapist states the children show behayigically
exhibited by neglected children and that Samankiwavs signs of being a
“parentified child” who believes she is her Motlseecaretaker. In every
therapy session, Shelley expressed concern abeuhdident in which the
Father choked the Mother. Discussion of a retgnothe Mother’'s care
renders Samantha anxious, nervous, and agitated.

(14) In 2011, three review hearings were held @dhse plan. A
Permanency Hearing was held in December, 2011nglwihich the TPR
was initiated. In June, 2012, the Family Courimieated the Mother’s
parental rights on the grounds of failure to plamder title 13, section
1103(a)(5) of the Delaware Code and a finding teanhination was in the
best interests of the children. This appeal foddw

(15) When reviewing a Family Court’s terminationc&n, our
standard and scope of review involves a revievheffacts and law, as well
as the inferences and deductions that the FamilytGwms madé. To the

extent that the issues on appeal implicate rulimigkaw, we conduct ale

% For ease of reference, the therapist/social woskiébe referred to only as therapist.
* Powell v. Dep't of Servs. for Children, Youth, &ithFamilies 963 A.2d 724, 730 (Del.
2008) (citingSolis v. Tea468 A.2d 1276, 1279 (Del. 1983)).
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novo review? To the extent that the issues on appeal implioatags of
fact, we conduct a limited review of the factualdings of the Family Court
to assure that they are sufficiently supported ly tecord and are not
clearly wrong® We will not disturb inferences and deductionst thee
supported by the record and that are the produetnodrderly and logical
deductive process.If the Family Court has correctly applied the Jawr
review is limited to abuse of discretién.

(16) In Delaware, the Family Court must conduct veo-step
analysis when deciding whether or not to terminmeental right$. First,
the Family Court examines whether there is cledra@mvincing proof of at
least one of the grounds for termination set famthtle 13, section 1103(a)
of the Delaware Cod&. In this case, the Family Court made a findingamd

section 1103(a)(5), that the Mother failed to pl&econd, the Family Court

®> Powell v. Dep't of Servs. for Children, Youth aheit Families 963 A.2d at 730-31
(citing In re Heller, 669 A.2d 25, 29 (Del. 1995)).
® powell v. Dep’t of Servs. for Children, Youth armbit Families 963 A.2d at 731
gciting In re Stevens$52 A.2d 18, 23 (Del. 1995)).

Id.
8 powell Dep't of Servs. for Children, Youth and tHeamilies 963 A.2d at 731 (citing
Solis v. Tea468 A.2d at 1279).
® Del. Code Ann. tit. 13, § 110Bowell v. Dep't of Servs. for Children, Youth ahdit
Families 963 A.2d at 731.
19powell v. Dep't of Servs. for Children, Youth ahédit Families 963 A.2d at 731.
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must determine whether the decision is in the bd@strests of the child
pursuant to title 13, section 722 of the Delawane&*

(17) The Mother contends that the Family Courteerineterminating
her parental rights even though she was foreseeablgble of reunification
with her children and had allegedly substantialynpleted her case plan
elements. Section 1103(a)(5) permits terminatarfdilure to plan when a
parent is “not able, or [has] failed, to plan adsely for the child’s physical
needs or mental and emotional health and develophtenThe Family
Court must also find “1 or more” of the followingdtors are met:

a. In the case of a child in the care of the Dipant or a
licensed agency:

1. The child has been in the care of the [DFS] or
licensed agency for a period of 1 year, or for agoeof

6 months in the case of a child who comes into aaran
infant, or there is a history of previous placement
placements of this child; or

2. There is a history of neglect, abuse or lackaye
of the child or other children by the respondent; o

3. The respondent is incapable of discharging
parental responsibilities due to extended or regukat
incarceration, except that the Court may consider
postconviction conduct of the respondent; or

4. The respondent is not able or willing to assume
promptly legal and physical custody of the childdao

11
Id.
12 Del. Code Ann. tit. 13, § 1103(a)(5).



pay for the child's support, in accordance with the
respondent's financial means; or

5. Failure to terminate the relationship of parand

child will result in continued emotional instabylitor

physical risk to the child. In making a determioati
under this paragraph, the Court shall considereédvant
factors. . ..

(18) The Family Court’s finding that the Motherléaml to complete
her case plan, and therefore has failed to plarthferchildren’s potential
homecoming, is supported by the record. The Motlvers not have stable
housing. In the two years prior to the TPR, thalo has lived in a shelter,
with friends, a motel, an address she was eviatech,fand an apartment
with the Father, a registered sex offender.

(19) The Mother also has failed to complete theleyment portion
of her case plan. Though she purports to makeghlyu$200 a week” by
running errands for an “older gentleman,” this imeocannot be verified by
the DFS. The Mother has also failed to addresshlestance abuse issues.
She has tested positive for cocaine at least fimes® and her substance
abuse counselor testified she “seem[ed] to notelaey to discontinue her

drug use.” The Mother also failed to address hental health issues,

refusing mental health services that were availabléer. Based on this

13| say “at least” because Mother argues certairerotasts which yielded “unable to
obtain” results, though considered “positive” résuby the testing organization, were
flawed and are unreliable.
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evidence, it was not an abuse of discretion forRamily Court to find the
Mother failed to plan.

(20) The Mother argues the Family Court failed tonsider
mitigating factors such as the children’s positesgperience during visits
and her promise that the Father would move ouh@if shared apartment if
she regained custody. The Mother argues she lthsut@ess with careful
use of anti-anxiety medication prescribed by herspgtian. The Mother also
argues the Family Court failed to consider her $g20 week income, the
Father's $330 a week in unemployment, and her TABiE food stamp
benefits. While these factors are in the Moth&nsr, they do not outweigh
the clear and convincing evidence of failure tnplaflected in the record or
render the Family Court’s decision an abuse ofrdtsmn.

(21) In addition to a finding that the Mother falldo plan, the
Family Court must also have found she met one & firiteria. One
criterion requires that a child “has been in theeaaf the [DFS] or licensed
agency for a period of one year . . . or there fi@en] a history of previous
placement or placements of this chiléi.”The children have been in the
custody of the current foster parents for fifteeanths and Samantha and

Shelley have a history of placement in foster cafiéhere was sufficient

4 Del. Code Ann. tit. 13, § 1103(a)(5)(a)(1).
10



evidence to support the Family Court’s finding tMother met this
“placement” criterion.

(22) We stated in re Frazer

We recognize that a child who is the subject drantnation of

parental rights proceeding may not be a partyformal sense,

but there is no doubt the child's vital interests at stake. To

this extent, the child is an interested party ahdf an age that

permits the child to express his or her views andrtderstand

the proceedings, the child is entitled, at a minimto be heard.

As the Supreme Court of the United States has n{jegcchild,

merely on account of his minority, is not beyond firotection

of the Constitution.” Moreover, “the constitutionaghts of

children are indistinguishable from those of adifts
We then recognized the need to appoint an attaimegpresent the wishes
of a child when those wishes contrast with a Guerdad Litenis
recommendation as to the child’s best interst$he Family Court is not
required to appoint &razer attorney anytime the Guardiaad Litenis
recommendation conflicts with a child’'s wish. Raththe Family Court
should only make such an appointment if “the cslén interested party,”

the child is “of an age that permits the child xpress his or her views,” and

the child is able “to understand the proceedirgs.”

5 n re Frazer 721 A.2d 920, 923 (Del. 1998&}iting Bellotti v. Baird 443 U.S. 622,
633-35 (1979)).

% In re Frazer 721 A.2d at 924.

71d. at 923.

11



(23) The Mother argues this case required the appent of a
Frazer attorney to represent the wishes of the childréfhere is some
evidence that the children wished to return toNe¢her. The Guardiaad
Litem in this case stated he favored termination of qtaterights. At the
time of the proceedings, Samantha was 7, ShelleySyand Alice was 4.
Whether a child is of an appropriate age to fulglerstand a TPR hearing
and express a preference as to custody is a facthsp inquiry.
Accordingly, we decline to establish a bright liage requirement for
appointment of &razerattorney.

(24) The therapist testified that Samantha haddiunderstanding
of these proceedings and had trouble expressingiéws. He also testified
that discussing her wishes caused Samantha toiemperstrong emotions
of anxiety, anger, and nervousness. The therégssified Samantha was
“one of the most parentified children [she has]resaen” and therefore felt
an unhealthy sense of loyalty and need to protectiother. As to Shelley,
who was five-years-old at the time of the procegslirthe therapist testified
Shelly had only a very limited understanding of gineceedings. Given this
evidence, it was not error for the Family Courtdietermine the children

were not of an age to express their views or utaledsthe proceedings.
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(25) The Mother argues the Family Court prejudgethbwhether
the children desired to return to the Mother’s ocdgtand their motives for
such a desire. The Family Court stated, “The Casdumes that most
young children love and would prefer to have canteith their biological
parents” and therefore chose to not give the amd@r wishes significant
weight. This isolated phrase provides contexh&oRamily Court’s ultimate
determination that the children were not in a posito understand the
proceedings or express a clear preference asitontisbes.

(26) The Mother also argues the Family Court eriad not
interviewing the childrenin camera to determine their wishes. The
Delaware Code provides that during TPR hearingghé[ Court may
interview the child in chambers to ascertain thed&hwishes as to his or
her custodian™ The therapist testified that the judge questigrBamantha
about her wishes as to custody may cause harmteStieed that Samantha
feels that “[s]he has to take care of Mom, so € spheaks with the Judge and
the TPR happens, she is going to feel like—Mom oragér loves me.”
While the therapist did not absolutely object te tjudge interviewing
Samantha, she expressed clear reservations androsrabout the impact

and fruitfulness of such an interview. This evicencombined with the

18 Del. Code Ann. tit. 13, § 724(a).
13



very young age of the other children, render theifjaCourt’s decision to
not interview any of the Children to be a propegreise of discretion.

(27) Finally, the Mother argues the Family Countedrin finding
that the interests and desires of the childrendcbaladequately represented
by witnesses other than the children. The childréwster mother testified
as to her understanding of each child’s prefereceadidly stating that
Shelley never expressed to her any preference fetdSamantha would,
when angry, state she wishes to return to the Motf&e therapist testified
that Samantha wished to remain living with the dogiarents and wished
Mother could come live with them as well so thetdogparents could take
care of the Mother. The therapist testified thaeley had consistently
expressed she wanted to remain with the fostenfsare

(28) The Mother’s attorney had the opportunity toss examine the
foster mother and the therapist as to the childremshes. Further, the
Mother herself testified as to her visits with tGhildren and what desires
and wishes they expressed during such visits. ,Tthes record reflects
sufficient evidence for the Family Court to condutthe children’s wishes
were adequately represented during the hearing.

(29) The Mother claims the Family Court’s decistbat termination

was in the best interests of the children was uafficeently supported by the
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record and is not the result of an orderly, logieald deductive process. In
determining the best interests of the child, thenikaCourt must consider

all of the eight factors enumerated in section 7Zhe Family Court shall

consider:

(1) The wishes of the child’s parent or parentsoalis or her
custody and residential arrangements;

(2) The wishes of the child as to his or her custodor
custodians and residential arrangements;

(3) The interaction and interrelationship of thédcthvith his or

her parents, grandparents, siblings, persons dufigabn the
relationship of husband and wife with a parentnef thild, any
other residents of the household or persons who may
significantly affect the child’s best interests;

(4) The child’s adjustment to his or her home, sthand
community;

(5) The mental and physical health of all individuavolved;

(6) Past and present compliance by both parentls thir
rights and responsibilities to their child undef@L of this title;

(7) Evidence of domestic violence as provided fotChapter
7A of this title; and

(8) The criminal history of any party or any othesident of the
household including whether the criminal historytains pleas
of guilty or no contest or a conviction of a crimimffense?

(30) While the Family Court must balance all of tekevant factors,

the Family Court may give different weight to diéat factors® “The

19Del. Code Ann. tit. 13, § 722 (a) (1-8).
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amount of weight given to one factor or combinatminfactors will be
different in any given proceeding. It is quite pibde that the weight of one
factor will counterbalance the combined weight bfogher factors and be
outcome determinative in some situatiofis.”

(31) The first factor requires the Family Courctmsider the wishes
of the parents. The Family Court found this wetjagainst termination, as
the Mother opposes termination. The Mother does ai@llenge this
finding.

(32) The second factor requires the Family Courcdasider the
wishes of the children. The Family Court foundstfactor was neutral as
the children were too young to comprehend the mdiogs. For the same
reasons that we concluded the appointment dfrazer attorney was
unnecessary, it was not error for the Family Caarfind this factor was
neutral.

(33) The third factor requires the Family Court ¢onsider the
children’s interactions with the Mother. The Fanf@ourt found this factor
favored termination. The children’s therapistifest Shelley and Samantha

have anxiety about returning to the Mother. Ske &stified that Samantha

20 powell v. Dep't of Servs. for Children, Youth ameit Families 963 A.2d at 735
(citing Snow v. Richard®937 A.2d 140, at *3 (Del. Nov. 6, 2007) (table)).

L powell v. Dep't of Servs. for Children, Youth ameit Families 963 A.2d at 735
(citing Fisher v. Fisher691 A.2d 619, 623 (Del. 1997)).
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exhibits signs of being “parentified,” or feelingsponsible for giving care to
the Mother. There is sufficient evidence for thanfly Court to have
determined this factor favored termination.

(34) The fourth factor the Family Court must coesids the
children’s adjustment to their home, school, anthmmnity. The Family
Court found this factor favored termination. Tleeord shows the children
have a “secure, healthy bond” with their fosterepés. The Mother argues
the Family Court failed to consider how the child@uld have adjusted to
living again with her. The Family Court’s considgon of the Mother’'s
continued illegal drug use, failure to addressrhental health issues, lack of
income, lack of stable housing, and strong conaedi the foster parents,
belie this argument. There is sufficient evidefmethe Family Court to
have determined this factor favored termination.

(35) The fifth factor the Family Court must conside the mental
and physical health of the parties. The Familyui€dound this factor
favored termination. Mother has a long historysabstance abuse. She
tested positive for cocaine not long before the THearing. The Mother
admitted to taking contraindicated prescription roation, obtained by not
disclosing her methadone use to her physician. dreg counselor testified

the Mother “seem[ed] not ready to discontinue heigduse.” Mother also
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has an extensive history of mental health issueshas refused treatment
offered to her. There is sufficient evidence foe tFamily Court to have
determined this factor favored termination.

(36) The sixth factor the Family Court must considehe Mother’'s
compliance with her rights and responsibilitiesite children. The Family
Court found this factor favored termination. Thethker has failed to pay
child support for the Children. The therapist ifest that the children
exhibit behavior indicating they had been neglectéthere is sufficient
evidence for the Family Court to have determinets ttactor favored
termination.

(37) The seventh factor the Family Court must adersis evidence
of domestic violence, which the Family Court foufasdvored termination.
The record indicates the children are fixated ospacific incidence of
domestic violence that occurred when the Fathekethohe Mother. There
Is sufficient support for the Family Court to hafeaind this factor favored
termination of parental rights.

(38) The eighth factor that the Family Court mushsider is the
criminal history of the parent. The Family Cowtihd this factor “slightly
favored” termination, though also stated this factone is fairly

insignificant in this case. The Family Court lodk® the Father’s status as
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a Tier-ll sex offender, the fact that he currenslyliving with the Mother,
and the fact that the law prohibits a Tier-ll sdfender from “primarily
resid[ing]” with a child® The Mother herself has an insignificant record
and claims Father would move out of the apartmiesiteé regained custody.
There is sufficient support for the Family Courthtave found this factor
slightly favored termination of parental rights.

(39) The Family Court’s decision contains a dethiiiscussion of
its factual findings. These findings are set fartha logical and orderly
manner. After making its findings, the Family Cofaund that termination
of Mother’s parental rights was in the best intesyed the Children and that
such a finding was supported by clear and convgnewidence.

(40) This Court will not disturb findings by the riRdy Court that
are supported by the record and are the resultnobrderly and logical
reasoning process. So long as the Family Court’s process may redspna
be considered the product of an orderly and logicatess, it is within that
court’'s discretion as to how it presents its decisi The Family Court’s
opinion in this case presents legal conclusiongdagpon factual findings

that are supported by the record.

2 Del. Code Ann. tit. 13, § 724A.
23|n re Stevens$s52 A.2d 18, 23 (Del. 1995).
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NOW, THEREFORE, IT IS HEREBY ORDERED that the judgrh
of the Family Court is AFFIRMED.
BY THE COURT:

/s/ Randy J. Holland
Justice

20



