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RIDGELY, Justice:

Objector-Below/Appellant, BVF Partners L.P. (“BVFgppeals from a
Court of Chancery certification of Plaintiff-Belosppellee New Orleans
Employees’ Retirement System (“NOERS”) as classesgntative in this action
challenging the acquisition of Celera Corporatit®@efera”) by Quest Diagnostics,
Inc. (“*Quest”). BVF also appeals from the CourGifancery’s approval of a class
action settlement without an opt out right for B\Metween NOERS and
Defendants-Below/Appellees Richard H. Ayers, Jean-Belingard, William G.
Green, Peter Barton Hutt, Gail M. Naughton, Kathgddiez (“Ordoiiez”), Wayne
I. Roe, Bennett M. Shapiro, Celera Corporation, $puiiagnostics Incorporated,
and Spark Acquisition Corporation (“Spark”) (colieely “the defendants”).

BVF contends that the Court of Chancery erred mifggng NOERS as the
class representative, because NOERS lacked statalimgpresent the class. BVF
argues that when NOERS sold its stock in Celerghenpublic market—several
days before the merger was actually consummatednaady a year before the
Court of Chancery certified the class—NOERS no érftpd a legally cognizable
stake in the outcome of the litigation. BVF funtla@lvances several other grounds
for why the Court of Chancery erred in certifyin@BRS as class representative,
including that NOERS was uniquely susceptible toitadple defenses and was

therefore an improper class representative.



In addition, BVF claims that the Court of Chanceryed in certifying the
class as a non-opt-out class under Court of ChariRele 23(b)(1) and 23(b)(2).
Alternatively, BVF contends that even if that decition was proper, the Court of
Chancery should have exercised its discretionavyep® to allow BVF to opt out
of the class in order to pursue its individual migaifor monetary damages against
the defendants.

We agree with the Court of Chancery that NOERSdt@asding to represent
the class. The settlement agreement executed &etNOERS and the defendants
broadly defines the class and NOERS falls withiat tbroad definition. We
decline to adopt a rule of law that a shareholdesscrepresentative in a breach of
fiduciary duty action must own stock in the corgma continuously through the
final class certification. As for BVF's other argents regarding NOERS’
certification as class representative, we find therronvincing.

We conclude that the Court of Chancery did not abis discretion in
certifying the class under Rule 23(b)(1) and (b)(2ye also conclude, however,
that there is merit to BVF’'s claim that the Couilt ©hancery should have
exercised its discretion to allow BVF to opt outtieé shareholder class under the
circumstances of this case. Balancing of Delavgaped-settlement policy against
concerns for due process raised by the record it dlise requires this result.

Accordingly, we affirm in part and reverse in part.
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FACTS AND PROCEDURAL HISTORY
BVF is a hedge fund that owns stock in Celera, Whsca publicly traded

Delaware corporation having its principal place bifisiness in Alameda,
California. Celera is a healthcare business tlebrb the merger, had three
primary business segments: lab services, prodacis,corporate. Its corporate
segment held various rights in intellectual proparid passive drug royalties. The
latter included a cathepsin K inhibitor, odanacadilpromising osteoporosis drug
in its third phase of FDA testing. Defendants Rich H. Ayers, Jean-Luc
Belingard, William G. Green, Peter Barton Hutt, IGBM. Naughton, Kathy
Ordofiez, Wayne |. Roe, and Bennett M. Shapiro caagrCelera’s Board of
Directors (“the Board”) at the time of the mergé@rdofiez also served as Celera’s
CEO. In the months before the merger, Celera had 82 million outstanding
shares and several thousand stockholders of re&@Wé. was then one of Celera’s
largest stockholders, owning more than five peroéi@elera’s outstanding shares.
Celera began investigating the possibility of gpooate sale in 2009, when
it experienced an economic downturn. The Boardda financial advisor, Credit
Suisse Securities (USA) LLC (“Credit Suisse”) temdfy potential acquirers of
Celera® Credit Suisse ultimately identified five potehtiédders, including Quest,

a Delaware corporation with its principal place lmfsiness in Madison, New

2 The Board offered Credit Suisse a contingent carsgion structure in exchange for the financialisaivs
services, which would ultimately entitle Credit Ss to an 8.8 million dollar fee upon successhsiclg of the
merger.
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Jersey. Quest formed Spark, a wholly owned sudosidifor the purpose of
facilitating an acquisition of Celera. Quest armuurf other bidders, signed
confidentiality agreements that forbade the biddes making offers for Celera
shares without an express invitation from the Board’he confidentiality
agreements also contained broadly worded provigioegenting the bidders from
asking the Board to waive this restriction (so-@@l'Don’t Ask, Don’t Waive”
standstills).

Quest quickly emerged as a competitive bidder. eAtback-and-forth
negotiations among Quest, a special committee efBibard, and a third bidder,
Quest increased its offer to $10.25 per share iguaty 2010. The Board found
this offer acceptable, and authorized Ordofiez gpnbeiscussing with Quest post-
acquisition employment opportunities for Celeraésisr management. Ordofiez
and Quest disagreed over a one-time $3.4 millioangk-of-control payment.
Quest also expressed concern over a negative ye-published study of a gene
variant called KIF6, a risk marker for heart dise#ésat could be used to identify
patients with that gene. The negative study cdeatsubstantial risk of adversely
affecting the profitability in the future of one Gklera’s products.

These concerns led Quest to back away from its treggms with Celera.
After negotiations failed, the negative study wamlghed, and Celera’s stock

price declined. The stock price dropped to $5.€i ghare by the fall of 2010.



Quest then delivered a non-binding offer letteCtlera proposing an acquisition
at $7.00 per share, but these negotiations alkthfeugh.

Celera attempted to locate other potential bidfimra strategic transaction,
but found no serious suitors. Celera’s difficidtieontinued into early 2011, by
which time other members of the Board and sevdr@letera’s stockholders began
expressing dissatisfaction with Ordofiez’s perforomaas CEO. Compounding
Celera’s woes, irregularities in their previousafigial statements were identified
and Celera’s public accountant advised Celera efptbssible need for a financial
restatement. Notwithstanding these developments, Quest retutaghe bidding
process with an offer of $7.75 per share, and metipms between Quest and the
Board recommenced. Around the same time, another pidder returned and
offered to acquire Celera’s products segment f@5&b $145 million. The Board
rejected this offer in February of 2011, choosingtéad to pursue negotiations
with Quest.

It was at this point that BVF first informed thedd that it would attempt to
block any transaction unless Celera’s drug asse#stieplarly the passive drug
royalties that included the osteoporosis drug, adatib—were sold separately. In
the alternative, BVF requested that the deal pmgome way for shareholders to

participate in any future value attributable tosbassets, especially if and when

% Both NOERS and BVF contend that these developmmanti/ated Ordofiez to consummate a sale of the
corporation. The defendants collectively deny tiaracterization.
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odanacatib was released on the market. CelergeklBVF's requests to Quest,
but Quest refused to consider them. Instead afsprg harder for Quest to fulfill

BVF’s requests, the Board made a counter-propas&uest for a transaction at
$8.25 per share. Quest countered with its “begtfiamal” offer of $8.00 per share,

equal to over $680 million.

Shortly thereafter, the Board unanimously approtteel $8.00 per share
offer and authorized Celera’s management and mgaisel to finalize transaction
agreements with Quest. Quest conditioned its afferreaching a satisfactory
employment agreement with Ordofiez. Ordofez andtQagreed to a three-year
employment contract, which included an annual Isasary of $500,000, an annual
bonus of 60 percent of her base salary, and a iome-tash payment of
approximately $2.3 milliof.

In March of 2011, the Board convened to considwalfapproval of Celera’s
acquisition by Quest. The Board also decided state Celera’s financials. In
analyzing the fairness of the deal, the Board detie a financial analysis prepared
by Credit Suisse, which opined that anything wittia range of $6.78 to $8.55 per
share would be a fair acquisition price. CrediisSe concluded that Quest’s offer

of $8.00 per share was fair.

* BVF contends that this employment package washnatrteast double the initial employment packagespu
offered Ordofiez during its initial negotiations2g10.
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In determining the range of acceptable prices, I€&dsse relied on a Tufts
University study published in 2002 to probabilitypast the value of Celera’s drug
assets. The Tufts study discussed the probabilitiea drug reaching the market
from various phases of development. But Credis§&uincorrectly interpreted the
study as reporting probabilities of a drug procegdifrom one phase of
development to the next phase. Thus, Credit Suissd a much lower probability
of success rate for a given drug in its valuatitras it should have. This error was
not immediately discovered. Even so, Ordofezevimta December 2010 e-mail,
“I don’t think [Credit Suisse] got the analysishitg BVF argues that the error in
the interpretation of the Tufts study resulted e tunder-valuing of Celera’s
assets, specifically odanacatib.

The Board approved Quest's offer of $8.00 per sharkreduced the terms
it had been negotiating with Quest to a Merger Agrent executed on March 17,
2011. Quest’s offer reflected an approximately 2B8émium over the $6.27
closing price of Celera’s common stock that dayle@e and Quest jointly
announced the merger the next day. Celera alsouaced to the market its intent
to restate its financials for 2008, 2009 and th&t three quarters of 2010.

The Merger Agreement
The final deal structure outlined in the Merger égment contemplated a

reverse triangular merger as part of a two-stepsaetion involving Celera and



Quest’s acquisition subsidiary, Spark. First, 8paould commence a twenty-one-
day tender offer for any and all shares of Celemmmon stock at $8.00 per
share. The Agreement required Spark to extenemder offer as necessary until
it acquired voting control of Celera. Once it as@d voting control, Spark could
commence a subsequent offering, for no more thamtiwdays, to reach up to
90% of Celera’s voting control.

Assuming satisfaction of the above conditions, Bpaould then effect a
back-end merger between itself and Celera, withei@elas the resulting
corporation. The back-end merger would cash out semaining Celera
stockholders at $8.00 per share, and Celera woeltbrbe a wholly-owned
subsidiary of Quest.

The Merger Agreement included several devices measdfeguard Quest's
interests. Celera was required to pay Quest aination fee of $23.45 million if
Celera terminated the Merger Agreement and acceptedompeting offer.
Additionally, the Board was bound by a “No Solitiéé Provision” to terminate
any existing discussions with other potential brddand not to solicit competing
offers. Finally, under the Merger Agreement Spateived an irrevocable “top-
up” option, exercisable only if Spark acquired 068f6 of Celera’s voting power

during the tender offer. Once that occurred, Smarkld exercise the option to
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acquire as many of Celera’s authorized, unissuedeshnecessary for Spark to
reach the 90% voting power margin and effect a sk “short forum” merger.
Opposition and Litigation

BVF’s objection to the announced merger was swiVF emphatically
disagreed with the adequacy of the $8.00 per sharger price. When the merger
was announced, BVF owned 6.6% of Celeras’s st&kihe close of business on
the day the merger was announced, BVF had neadpgldd its ownership interest
to 12% of the company in the course of one day.F Bdped to buy as much stock
in Celera as possible to drive the price up andbt@ain voting control in order to
prevent the merger. BVF continued to voice itsaaons that $8.00 per share was
too low and that Celera’s passive drug royaltiesewseing undervalued. BVF
sent an open letter to Quest’'s CEO, informing Qtlestt BVF would not tender its
shares, would seek competitors’ bids, and wouldoese its appraisal rights unless
the deal was restructured. Quest’'s CEO publicplied that $8.00 per share
remained Quest’s “best and final offer.”

Less than a week after the merger was announce&R$COfiled a class
action complaint in the Court of Chancery allegorgach of fiduciary duty claims
against the defendants. The complaint includeebations that Quest aided and

abetted the breaches. NOERS moved for expedicepdings and preliminary
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injunctive relief, and immediately engaged in disery. At approximately the
same time, Spark commenced its front-end tender.off

Over the next two weeks, NOERS’ counsel receivemid@ntary discovery,
deposed eight fact witnesses, and filed an opdoriied in support of its motion for
a preliminary injunction. On April 17, 2011, thaydafter the defendants filed
their answering brief, NOERS and the defendantgredtinto a non-binding
Memorandum of Understanding (“MOU”) that contemptht a negotiated
settlement to be presented to the Court of Chancery

The MOU and Subsequent Merger

The terms of the MOU neither increased the offacepmor otherwise
addressed monetary components. Rather, the MOUWideeb for various
“therapeutic” benefits. Specifically: (1) it rezkd the $23.45 million termination
fee to $15.6 million; (2) it modified the No Soliation Provision to eliminate the
Don’'t Ask, Don’t Waive standstills agreements sidjnath four potential bidders;
(3) it required the defendants to keep the tendier @pen for seven additional
days; and (4) it required Celera to provide supplatal disclosures relating to its
financial status. An additional condition of théO\ was NOERS’ agreement to a
general release of any and all claims relatindnéorherger, including any potential

claims for monetary damages by any member of thescl
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Following the parties’ adoption of the MOU, Cred@uisse’s erroneous
interpretation of the Tufts study was discover8y/F filed a notice of its intent to
object to the settlement in early May—before thegaeehad closed and before the
final settlement agreement had been submitted éoCburt of Chancery. BVF
asserted that the MOU'’s therapeutic benefits wémoovalue to it. BVF wanted
monetary damages that reflected what (BVF claimed3 the real value of its
stock and Celera’s passive drug royalties.

None of the potential bidders affected by the MOWaiver of the Don't
Ask, Don’'t Waive standstills submitted competindeod. But, one day after the
parties entered into the MOU, Black Horse Capitanigigement LLC (“Black
Horse”) contacted Celera, offering to partner withest in the acquisition. Black
Horse was specifically interested in providing atdidonal $2.50 per share, in
cash, for Celera’s rights in odanacatib and otlsmsjpye drug royalties it owned.
This equated to more than $200 million. Quest natsinterested in partnering
with Black Horse and declined the offer.

By early May, Spark proved unable to satisfy theimum conditions of the
Merger Agreement, having received only 49.22% ofef@és common stock.
After an additional day’s extension, this perceptagse to 52.38% of Celera’s

common stock. After a subsequent offering pertgpphark exceeded the necessary
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60% threshold required to exercise its top-up optio On May 11, Quest
announced its intent to exercise the top-up ommh effect a short-form merger.

The merger officially closed on May 17, 2011. Byettime the merger
closed, BVF—which had continued buying as much @e#¢ock as it could—was
Celera’s largest shareholder. BVF owned 24.5% efe@’s then-outstanding
shares. By May 17, the remaining shareholdersadér@ stock, including BVF,
were cashed out at $8.00 per share.

NOERS was not one of the shareholders cashed oMtagnl7, because it
sold its shares on May 13. Before the merger diode market price of Celera
stock stayed above $8.00 per share, even aftert @aaeunced its exercise of its
top-up option on May 11. NOERS took advantage luwk tand sold its
approximately 13,000 Celera shares for $8.0457share. NOERS’ sale of its
stock occurred after the Board approved of the prergfter the adoption of the
MQOU, and after some of the therapeutic benefitseunitie MOU had been
realized. NOERS'’ sale of its stock preceded thsiot of the merger by four days
and it preceded the settlement of the class ablyapproximately 10 months.

The Settlement

Approximately four months after the merger, NOE&®I the defendants

entered into a proposed final Stipulation and Agreet of Compromise and

Settlement (the “Settlement Agreement”). The 8etdnt Agreement named
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NOERS as the class representative, and broadlgetkthe class as “[ajny and all
record holders and beneficial owners of share(§)edéra common stock who held
any such share(s) at any time [between Februar®030 and May 17, 2011,
inclusive], but excluding the Defendants.” The tleatent Agreement was
expressly conditioned on the class being certifigith no opt-out rights, so that
members of the class could not independently pussyeother legal claim against
the defendants.

BVF objected to the proposed settlement. BVF dginbreaches of
fiduciary duties by the Board and Ordofiez, andngidind abetting and securities
fraud by Credit Suisse. BVF asserted that Celepassive drug royalties,
particularly those in odanacatib, were grossly wvaleed in the merger -- the
same position which BVF took throughout the proploserger,

On March 23, 2012, over BVF’s objection, the CafriChancery certified
the class as a non-opt out class under Court oh€&mg Rule 23(b)(1) and (b)(2).
The court chastised NOERS for its “substandard \aeHain selling its shares
before the merger was consummated, noting that ER®s careless and cavalier

sale of all of its stock in Celera a few days beftlne short-form merger was

®> We do not decide the merits of BVF's claims irstbpinion. We note that in its reply brief, BVFes a report
from the Wall Street Journal which states that Qadded $386 million—150% of the value Quest paidGelera’s
non-cash assets—in a single day as a result aktbase of a clinical study on odanacatib. Thel\W&aéet Journal
reported that “[Goldman Sachs] believes investangetforgotten these and other royalties [Questhiedd since
last year’s acquisition of Celera.” Wall Streetitlwal, Quest Diagnostics Shares Up on Merck Neluty 12, 2012.
Because this article was not part of the recordigethe Vice Chancellor, we decline to considar this appeal.
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effected definitely calls into question its suildpi to serve as a class
representative.® The court concluded that “notwithstanding its stimable
conduct, NOERS still satisfies, if only barely, tregjuirement for an appropriate
class representativé.’ The Court of Chancery explained:

Technically permissible or not, that choice [by N to sell

its shares] failed to reflect an appropriate leskeregard and

respect for NOERS'’s position as a fiduciary for th&ss. As

this case demonstrates, Delaware courts have geegbm to

expect more from those who would serve as leadtdfsi in

representative litigation. Accordingly, | may wamploy a
more bright line test in the futufe.

Nevertheless, the court certified NOERS as thesalepresentative, did not allow
BVF to opt out of the class, and approved the &ettht Agreement as fair and
reasonable. The court found that “Plaintiffs rebksh claims for money damages
against the Board, Ordofiez, and Credit Suisseithier @veak, difficult to prove, or
both.” Finally, the court awarded $1.35 million in atteys’ fees to NOERS.
This appeal followed.
ANALYSIS

BVF raises three arguments on appeal. First, Bdeins that NOERS was

an inappropriate class representative because NQ&fR&d standing to represent

the class once it sold its shares in Celera. BkMfues various other grounds for

®In re Celera Corp. S’holder Litigatigr2012 WL 1020471, at *1 (Del. Ch. Mar. 23, 2012).
"1d. at *16.

®1d.

°1d. at*29.
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why NOERS was an inappropriate class representaticéuding: NOERS was

uniquely subject to potential equitable defensewpray them, acquiescence;
NOERS is a “frequent-filer” plaintiff;, NOERS lacketie support of the largest
class member; and NOERS abdicated control of tigation to its counsel.

Second, BVF claims that the Court of Chancery emnedot certifying the
class as an opt-out class under Rule 23(b)(3)thdralternative, BVF argues that
as a matter of due process and fundamental fajrtress€ourt of Chancery should
have exercised its discretionary powers to allowFBt opt out of the class
certified under Rule 23(b)(1) and (b)(2) in ordermpursue its claims for monetary
damages.

BVF’s third and final argument on appeal is tha @ourt of Chancery erred
in approving the settlement, because the settlemdatrly forced BVF to forego a
valuable claim for scant consideration. We doreatch this argument, because of
our holding that in this particular case BVF shob&le been permitted to opt out
of the class.

Standard of Review

We review the Court of Chancery’'s determinations Rule 23 class

certification for abuse of discretidf. To the extent that objectors to the class

contend that the Court of Chancery formulated “inect legal precepts or applied

19 prezant v. De Angeli$36 A.2d 915, 925 (Del. 1994).
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those precepts incorrectly,” we review those claitasnova” To the extent that
the certification of the class implicates due psscelaims, we review those claims
de nova? To the extent that the Court of Chancery’s decisests on a finding of
fact, we will not set aside its factual findingsntass they are clearly wrong and
the doing of justice requires their overturf.”
NOERS had standing to represent the class

At oral argument, BVF argued that nine points irs tbase “coalesce” to
support a finding that NOERS was an inadequates alapresentative: (1) the
action is proposed to be conditionally certified the purposes of proposing a
settlement; (2) the class lacks an opt-out rigdititlie settlement is exclusively for
non-monetary consideration; (4) NOERS is a “freqtiger” plaintiff who sold its
shares prior to the approval of the merger; (5)gblement agreement was not
entered until months after NOERS sold its sha®sthie merger was opposed by
Celera’s largest stockholder, BVF; (7) even befseding its shares, NOERS's
ownership interest was nominal compared to BVF8; the Board’s financial
advisors committed a material valuation error twats not disclosed before the

merger; and (9) the MOU expressly authorized NOERRShe class representative,

™n re Philadelphia Stock Exchange, In@45 A.2d 1123, 1139 (Del. 2008).

2 Hercules Inc. v. Leu Trust and Banking (Bahamad), 6111 A.2d 476, 481 (Del. 1992).

13 Montgomery Cellular Holding Co. v. Doble880 A.2d 206, 219 (Del. 2005) (citingvitt v. Bouvier287 A.2d
671, 673 (Del. 1972)).
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not to enter into the settlement agreement if itMonot be in the best interests of
the class.

BVF makes compelling arguments for why NOERS wat aro adequate
class representative, and the Court of Chancengrezed them. The court found
NOERS to be adequate, but only barélyFor the reasons set forth fully below, we
conclude it was not an abuse of discretion for @uart of Chancery to certify
NOERS as the class representative.

Class actions in the Court of Chancery are govetmedhancery Court
Rule 23. Rule 23 requires that “[a]s soon astmagle after the commencement
of an action brought as a class action, the Ctait determine by order whether it
is to be so maintained® Rule 23(a) provides the analytical framework for
certifying a class representative:

One or more members of a class may sue or be ssed a
representative parties on behalf of all only if (i¢ class is so
numerous that joinder of all members is impractea(®?) there

are questions of law or fact common to the cl&®sthe claims

or defenses of the representative parties arealypfdhe claims

or defenses of the class, and (4) the represeatpavties will
fairly and adequately protect the interests ofdlass'®

The requirements for standing to sue in Delawatgts@re:

1) the plaintiff must have suffered an injury irctfa@an invasion

of a legally protected interest which is (a) coberend
particularized and (b) actual or imminent, not eatjral or

1n re Celera Corp. S’holder Litigatiqr012 WL 1020471 at *16.
5 Del. Ch. Ct. R. 23(c)(1).
% Del. Ch. Ct. R. 23(a).
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hypothetical; (2) there must be a causal connedteiween the
injury and the conduct complained of-the injury ade fairly
traceable to the challenged action of the defendadtnot the
result of the independent action of some thirdypadt before
the court; and (3) it must be likely, as opposednterely
speculative, that the injury will be redressed byaaorable
decision®’

This Court has approved broad definitions of a psagl class beforé. We
have observed that it is “commonplace” for the migéin to include members who
held shares as of a given d&teThis is consistent with a number of decisions of
the Court of Chancery as wéll.

In In re Beatrice Cos., Inc., Litigwe held “the plaintiff must have been a
stockholder at the time the terms of the mergervegreed upor” In denying
standing to an objector who did not own stock whie® proposed merger was
approved, we reasoned “it is the terms of the miergéher than the technicality of

its consummation, which are challengéd.’Similarly, in Schultz v. Ginsburgve

affirmed the Court of Chancery’s holding that slhatders who divested their

" Dover Historical Soc'y v. City of Dover Planning @, 838 A.2d 1103, 1110 (Del. 2003).

18 See In re Philadelphia Stock Exchange,,18d5 A.2d at 1139-43 (Del. 2008).

91d. at 1139 (citingn re Prodigy Communs. Corp. S’holders Liti§002 WL 1767543 at *4 (Del. Ch. July 26,
2002)).

' see In re Prodigy Communs. Corp. S’holders Li§02 WL 1767543 at *4 (“the class will ordinardgnsist of
those persons who held shares as of the dateath@atition was announcedii); re Triac Cos., Inc. Class and
Deriv. Litig., 791 A.2d 872, 878-79 (Del. Ch. 2001) (“it is commplace for class certification orders. . .to define
relevant class as all persons (other than the deafés) who owned shares as of a given date”).

Z|n re Beatrice Cos., Inc., Litig522 A.2d 865 (TABLE), 1987 WL 36708 at *3 (Del. F&l), 1987).

221d. (citing Newkirk v. W.J. Rainer, Inc76 A.2d 121, 123 (Del. Ch. 195@ge also Dieter v. Prime Computer,
Inc., 681 A.2d 1068, 1072 (Del. Ch. 1996) (stating ‘f#]tnot the Merger that constitutes the wrongfulaohich
Plaintiffs complain; it is the ‘fixing of the ternaf the transaction™).

20



shares prior to the close of a transaction, bud hékir interest when the
transaction was approved, could share in the monptaceeds of the settleméftit.

Here, the parties’ Settlement Agreement broadlyndefthe proposed class
as “[a]jny and all record holders and beneficial evgnof share(s) of Celera
common stock who held any such share(s) at any [tetgveen February 3, 2010
and May 17, 2011, inclusive], but excluding the @gfants* This definition is
in accord with the “commonplace” definitions in din class action cases.

NOERS did sell its shares in Celera four days leeftne merger was
consummated, and approximately ten months bef@rsaktlement was approved.
But NOERS still owned its stock at the time the Bbapproved the merger and
when the MOU was executed, and it fits squarelyawithe broad definition of the
class contained in the Settlement Agreement. TN@ERS satisfies the three-
prong test of standing: it had a cognizable injarfact at the time the merger was
approved; the alleged breach of fiduciary duties waceable to the defendants,
and the Court of Chancery could address that injuhe form of a preliminary
injunction and the subsequent settlement.

Two cases BVF relies upon are readily distinguithallBVF argues that
Gesoff v. IIC Indus., Incsupports post-merger damage actions and suppsrts it

arguments against NOERS. @esoffthe Court of Chancery granted relief only to

2 3chultz v. Ginsbur@®65 A.2d 661, 667 (Del. 2009).
% n re Celera Corp. S’holder Litig2012 WL 1020471, at *9.
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those shareholders who owned stock on the effedate of the merger. However,
the plaintiffs in that case brought suit only omék of such stockholders.

BVF also relies on then-Vice Chancellor Steele’simm in Dieter v. Prime
Computer, Incfor the proposition that the ‘mere spectre of latktanding’—that
IS, a potential argument that a class represestédnks standing without reaching
the merits of such an argument—renders that ciggesentative unfit to represent
the clas$® BVF overlooks thatDieter involved class representatives who
purchased their shares well after the proposed enermj issue had been
announced®

Our conclusion that NOERS has sufficient standmgansistent with our
holdings inin re Beatrice CosandSchultz Based on our precedent and the broad
definition of the proposed class in the Settlem&gteement, we conclude that
NOERS has legal standing to represent the clasaibedt held Celera stock at the
time the merger was approved. The adequacy of aurhss representative is a
separate issue that remains within the discretigheoCourt of Chancery.

NOERS did not acquiesce in the merger

BVF alternatively argues that NOERS was unfit t@resent the class

because it was potentially subject to unique eflétdefenses, thereby failing the

% Dieter, 681 A.2d at 1072-73.
%1d. at 1072.
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“typicality” requirement. Specifically, BVF contda that NOERS was subject to
an acquiescence defense.

In Bershad v. Curtiss-Wright Corpwve held that a shareholder acquiesces in
a merger—and thus cannot subsequently challengaitihess of the transaction—
where the shareholder makes a fully informed votdavor of the merger, or
accepts the benefits of the transacfionThe Court of Chancery has held that
where minority shareholders are faced with a chdiedween accepting an
iInadequate merger buy-out or pursuing inadequgteasgal, the shareholders did
not acquiesce in the merger by accepting the bag2ou

NOERS did not acquiesce in the merger. NOERS eeitbted in favor of
the merger nor accepted the benefits of the tréiosac It filed a suit seeking a
preliminary injunction to stop the merger. NOER&E avail itself of the
opportunity to sell its shares above the buy-oudeprbut that does not rise to the
level of acquiescence required Bgrshad As to the other defenses referred to in
its brief— such as waiver— BVF merely identifie® thefenses without providing
sufficient evidence to support them. The speditbese defenses is insufficient to
render NOERS an atypical or inadequate class reptasve. BVF’'s argument

regarding NOERS’ susceptibility to equitable detmtherefore fails.

2" Bershad v. Curtiss-Wright Corps35 A.2d 840, 848 (Del. 1987) (citations omitted)
%n re Best Lock Corp. S’holders Litjg45 A.2d 1057, 1075, 1082 (Del. Ch. 2001).

23



BVF’s other arguments against NOERS’ certificatioas class representative
also fall

BVF raises three additional arguments challenginQERS’ fithess to
represent the class. The first is that NOERSsis-aalled “frequent-filer plaintiff.”
The second is that NOERS lacked the support ofr@sléargest stockholder. The
third is that NOERS was an inadequate representateause it abdicated control
of the class to its lawyers.

Turning to BVF’s first argument, BVF claims NOERS a “frequent-filer
plaintiff” with an incentive to allow settlementsds favorable to the class and
which maximize the fees of its lawyers. NOERS ogjs that BVF has engaged
in “childish name calling” and that its prior ses®i as a class representative
actually weighs in favor of its adequacy as a clagsesentativé® The Court of
Chancery carefully considered the challenges BVEerta NOERS motives and
gualifications and found no merit to them. We dexIBVF's invitation to bar a
repeat litigant from serving as a class represestaEven if we were to recognize
the “frequent-filer” term, BVF has not shown thiaé tCourt of Chancery abused its
discretion under Rule 23(a).

As to BVF’s next argument, it is true that NOERS$klked the support of

BVF, Celera’s largest shareholder. BVF has faitedite any case lavequiring

2 See e.g. Murray v. GMAC Mortg. Corg34 F.3d 948, 954 {7Cir. 2006):Wells v. HBO & C0.1991 WL
131177 at *6 (N.D. Ga. Apr. 24, 1991).
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a class representative to have such support. eWwhd lack of support of large
shareholders is a factor the Court of Chancery awagider in deciding who will
represent a class, we decline to hold that fastghout more, would transform
NOERS into an inadequate representative.

As to BVF's third argument, that NOERS abdicatedtoa of the litigation
to its counsel, that merely restates BVF's “fregudar’ argument. BVF has
offered no evidence in the record to indicate tH&ERS, at any time during the
proceedings below, abdicated control of the lifmato its lawyers. Accordingly,
we find this argument also lacks merit.

The Court of Chancery did not err in certifying thelass under Rule 23(b)(1)
and 23(b)(2)

BVF's next argument is two-fold: (1) the Court oh#&hcery abused its
discretion in certifying the class under Court ofia@cery Rule 23(b)(1) and
23(b)(2); and (2) in any event, the Court of Chap@bused its discretion in not
allowing BVF to opt out based on due process anddmental fairness.

In Nottingham Partners v. Danae described the three different categories
of classes certifiable under Rule 23(b):

Chancery Court Rule 23(b) divides class actiong itfitree
categories. Subdivision (b)(1) “applies to classoas that are
necessary to protect the party opposing the classeembers of
the class from inconsistent adjudications in sdpas&tions.”

Subdivision (b)(2) “applies to class actions folasd-wide
injunctive or declaratory relief.” Subdivision (B) “applies
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when common questions of law or fact predominateanlass
action would be superior to other means of adjuiting°

“Class suits are not necessarily mutually exclysige action may be
certified under more than one subdivision of Rul8(b? in appropriate
circumstances® If a class is certified under Rule 23(b)(3), slasembers have
an unqualified right to opt out of the cldésThere is no corresponding mandatory
opt-out right for classes certified under Rule 2@(p or (b)(2)** In analyzing
Rule 23’s counterpart under the Federal Rules wf Erocedure, the United States
Supreme Court has stated that a federal court emggige in a “rigorous analysis”
in certifying a clas$? A rigorous analysis is similarly required undee Delaware
counterpart, as we have held, “the Court of Chancerrequired to make an
explicit determination on the record of the proprief the class action according
to the requisites of Rule 23(a) and (B).”

Delaware courts “repeatedly have held that actatradlenging the propriety
of director conduct in carrying out corporate ti@st®ns are properly certifiable
under both subdivisions (b)(1) and (b)(2j."The availability of potential damages

alone does not automatically require certificatimaer Rule 23(b)(3)" Nor as we

%0 Nottingham Partners v. Dan&64 A.2d 1089, 1095 (Del. 1989) (internal citaimmitted).

31 Leon N. Weiner Assocs., Inc. v. Krap84 A.2d 1220, 1226 (Del. 1991).

%2 Del. Ch. Ct. R. 23(c)(2).

33 Nottingham Partners564 A.2d at 1097-98.

3 Wal-Mart Stores, Inc. v. Duke$31 S.Ct. 2541, 2551 (U.S. 2011).

% prezant v. DeAngeli§36 A.2d 915, 925 (Del. 1994).

%n re Cox Radio, Inc. S’holders Litig2010 WL 1806616, at *8 (citations omitted) (D&h. May 6, 2010).
37 Joseph v. Shell Oil Cp1985 WL 21125 at *5 (Del. Ch. Feb. 8, 1985).
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noted, inNottingham Partnersdoes certification under Rule 23(b)(2) requirat th
class action seek injunctive or declaratory rediefan exclusive remed$. Rather,
certification under Rule 23(b)(2) is appropriateentihe rights and interests of the
class members are homogeneBusA Rule 23(b)(2) class may seek monetary
damages in addition to declaratory or injunctivekefeso long as the claim for
equitable relief predominants.

In its order certifying the class under Rules 2@(band (b)(2), the Court of
Chancery relied on “well-settled Delaware precedentcluding our opinion in
Nottingham Partner§which we here reaffrm. We hold that the Court of
Chancery did not abuse its discretion in certifythg class under Rule 23(b)(1)
and (b)(2).

The Court of Chancery abused its discretion in radtowing BVF to opt out of
the class

Our conclusion upholding the class certificatioresimot end the analysis,
however. A separate, rigorous analysis is requuoedketermine whether the Court
of Chancery abused its discretion in not allowingFBto opt out of the Rule
23(b)(2) class. BVF requested that the Court o&riCery exercise its equitable

discretion and allow BVF to opt out of the class gmounds of fundamental

3 Nottingham Partners564 A.2d at 1096.

%91d. at 1095 (internal citations omitted).

“91d. at 1096. The Court of Chancery correctly holdimatNottingham Partnersontrolled and thatval-Mart
Store, Inc. v. Dukedoes not require otherwise. Saege Celera Corp. S’holder Litigation2012 WL 1020471, at
*18.

“LIn re Celera Corp. S’holder Litigatiqre012 WL 1020471, at *17.
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fairness and due process. The Court of Chanceclindd to allow BVF a
discretionary opt out right because “providing aptt rights effectually would
amount to disapproving the settlement altogethditie court instead preferred to
“consider whether such a result is appropriate dase the merits of the
settlement, and not Rule 2% "Having carefully reviewed the record, we conclude
the Court of Chancery erred in denying BVF a digenary opt-out right.

“[Delaware] law favors the voluntary settlemasitcontested issue8>
Settlement agreements “almost invariably” incluéaeyal release provisions that
bind the class and release all liability claimsoassted with the challenged
transaction “to the broadest extent allowable urider”* Such broad release
provisions are intended to accord the defendanisb&y peace® Given the
breadth of these provisions, “unless care is takem@pproving the settlement of a
class action, particularly one involving a publittgded corporation, there is a risk
that “absent class members and others with a stake litigation could have their
claims released without an opportunity to be h&&tdAs the Court of Chancery
recognized inn re Countrywide Corp. S’holders Litig.

The Court of Chancery must participate in the camsation of
the settlement and ensure that the fiduciary nattithe class

“2In re Celera Corp. S’holder Litigatigr2012 WL 1020471, at *20.

“3Rome v. Archerl97 A.2d 49, 53 (Del. 1964).

*41n re Countrywide Corp. S’holders Litig009 WL 846019, at *10 (Del. Ch. Mar. 31, 2009).

*51d. (citations omitted).

“° Edward P. Welch et alMergers & Acquisitions Deal Litigation Under DelaveaCorporation Lawg 11.01
(2012).

28



action is respected, and that its approval of aagsebased
settlement does not offend due proc®ss.

Rule 23(e)’s requirement that court approval beaioled before any
settlement is consummated and the Court of Chaisceoje in reviewing the
settlement is required to safeguard due procedstsffyyto ensure that the
settlement represents “a genuine bargained-foraagd between adversaries with
a bona fide stake in the litigation,” and also tted settlement agreement’s terms
“provide a benefit to the members of the classrastdmerely a promise to pay the
fees of their counsef’?

The Court of Chancery’s role in approving classoactettlements under
Rule 23 “is intended to balance policies favoriettlsment with concerns for due
process™:

Equitable notions of fairness and efficiency juystifie use of
the class action device. Yet its departure froenubual course
requires ardent respect for the limits of due psecémits that
dictate when a party may be constitutionally bobwgditigation

conducted by another. Court of Chancery Rule 28e&sgned
to protect the due process rights of absent classalars. Only
through strict compliance with Rule 23 may a caujgidgment
bind the absent members. Settlements reachecdeialibence

of strict compliance will fail to deliver the ‘gla peace’
defendants seek.

*"1n re Countrywide Corp. S’holders Litig009 WL 846019 at *10 (Del. Ch. Mar. 31, 2009).
“8 prezant v. DeAngeli$36 A.2d 915, 923 (Del. 1994) (finding the ademyuaf the class representative has a
i:gonstitutional dimension under the Due Process<ela the United States Constitution.)

Id.
¥ See Barkan v. Amsted Indusc., 567 A.2d 1279, 1283 (Del. 1989) (the Court of Cleamanust balance “the
policy preference for settlement against the nedddure that the interests of the class have feen
represented”); Welch et akypranote 41.
*LIn re Countrywide Corp. S’holders Litig009 WL 846019 at *10 (internal citations omiited
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With this balancing in mind we address whether @wurt of Chancery
properly exercised its discretion in denying a dionary opt-out right to BVF
under Rule 23(b)(2).

The discretionary opt-out right

Like its federal counterpart, Chancery Court Ruec®ntains no provision
that specifically authorizes the court to grantopt rights to class members of any
class not certified under Rule 23(b)f3).The Advisory Committee Notes to the
Federal Rules are also silent on whether therdeaopt-out rights in a 23(b)(1) or
23(b)(2) class. The source of the trial court'shatty to grant opt-out rights in
that context is Court of Chancery Rule 23(d)(2)ichtprovides that "notice [shall]
be given in such manner as the Court diretts.'That language has been
interpreted as a "broad grant of authority" thahatizes courts, at their discretion,
to require both notice and the right to opt outctdsses certified under Rule
23(b)(2)>* Whether to grant a discretionary opt-out requbrakancing "whether
the perceived need for these additional. . .prmtest . .outweighs the costs and
potential undermining of unitary adjudication ottenent.®”

We have recognized that circumstances may ariseewdiscretionary opt-

out rights should be granted, such as where thes dlapresentative does not

2 James W. Moore et. al, 5-Rore's Federal Practice - Civd 23.42 (3d ed. 2012).
3 Ch.Ct.R. 23(d)(2).
** Joseph M. McLaughin, McLaughlin on Class Actior§5:21 (8th ed. 2011).
55
Id.
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adequately represent the interests of particulasscilmembers, triggering due
process concerns. Newberg on Class Actiomtes that in certifying a 23(b)(2)
class, discretionary opt-out rights “may be permuittand have been employed.”

Occasions where courts have granted discretiorargut rights include: when the
claims of an objector seeking to opt out are sigdfity distinct from the claims of

the class as a whole and an opt out is appropodtacilitate the fair and efficient

conduct of the actiorf,

In NottinghamPartners, we examined the nature of discretiongtyoat
rights in a 23(b)(2) class action. We noted theegal rule that "when a portion of
the relief which is sought is monetary, a membern allass certified under Rule
23(b)(2) has a constitutional due process rightdtification but not a right to opt
out.”® We further explained:

[T]he Court of Chancery has discretionary powerpjtovide an
opt out right] if it believes that an opt out rigstnecessary to
protect the interest of absent class members.exdéncising its
discretion...the Court of Chancery must balance theties of
the defendants’ desire to resolve all claims in iagls

proceeding against the individuals’ interest inihgvheir own
day in Courf’®

*® prezant 636 A.2d at 924.

> William B. Rubenstein, Newberg on Class Actiorgs4:36 (5th ed. 2012).

*81d. n.8 (internal citations omitted).

%9 Nottingham Partners564 A.2d at 1101 (citations omitted).

®9d. (citing Penson v. Terminal Transp. G634 F.3d 989, 993-94 (5th Cir. 1981)).
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Necessarily, the Court of Chancery has the dismraty power to grant opt-out
rights to members of a 23(b)(2) class when fairnasd equity demand f§t.
Although it is discretionary, a decision to grantdeny opt-out rights to members
of a 23(b) class is subject to reversal by thisr€abi it constitutes an abuse of
discretion under the facts and circumstances preg&tt

BVF argued to the Court of Chancery that it woull undamentally
unfair” to permit a holder of a small amount ofctdhere, NOERS) to “drag” the
significant stock holder with significant monetazhaim (here, BVF) into a class
action, settle that action for non-monetary consitien, and then seek millions of
dollars in attorney’s fe€$. The Court of Chancery rejected this arguniénthe
court noted that the Settlement Agreement was tondd on the class being
certified without opt out right®, and explained that “Defendants seek complete
peace in this settlement,” and “permitting BVF itméte the identical claims being
settled. . .would utterly defeat the purpose ofgbglement® That may be true,
but in this case the objective of complete peacsutih a non opt-out settlement is

outweighed by the due process concerns.

®1 SeeMcLaughlin,supranote 51; Rubensteisupranote 44.
®21d. (citing Penson 634 F.2d at 994).
% n re Celera Corp. S’holder Litig2012 WL 1020471, at *19.
64

Id.
5.
®1d. at *20.
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Class certification must be assessed based omatk® dnd circumstances at
the time of the settlement/certification hearfhgAs originally filed, this case
presented claims that were primarily for equitaiglieef. Thereafter, in somewhat
unique circumstances, the parties agreedde factosettlement of those equitable
claims without formal court approval, leaving onfynetary damage claims as the
subject of a later formatle jureapplication for a court-approved settlement. The
hearing and the settlement and class certificaitmurred nearly one year after the
merger. In approving such a settlement —anad#tere of the class certification
as part of that settlement—the Court of Chancergukh not—and indeed
cannot—blind itself to that reality and treat thettlement as one in which the
equitable claims were still viable and predominamhe “posture of the case as it
realistically exists” must be consider®dif only because due process concerns
permeate any settlement of claims that by that tiaee essentially for monetary
damages.

We recognize, and have held, that the Court of G&igrwas not required in
this case to certify the class under (b)(3). Toerccould properly certify under

(b)(2) because claims for equitable relief wergioally predominant. But, having

6" See Parker v. Time Warner Entm’t C831 F.3d 13, 20-22 (2d Cir. 2003) (holding clessification should be
assessed at the time of a hearing conducted aftetification motion has been filedpbinson v. Metro-North

267 F.3d 1180,1192 n. 8{&:ir. 2001) (clarifying that class certificationassessed at time of the present motion,
and not at a future point in time when plaintiffyrfde another motion for class certification basedchanged
circumstances).

% Frazer v. Worldwide Energy Corpl990 WL 61192, 16 Del. J. Corp. L. 732, 738 (Dbl.May 3, 1990.
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done that, the court could not deny a discretiomgatyout right where the policy
favoring a global settlement was outweighed by pkgzess concerns. Here, the
class representative was “barely” adeqlatéhe objector was a significant
shareholder prepared independently to prosecutelearlyc identified and
supportable claim for substantial money damages ttaa only claims realistically
being settled at the time of the certification ie@mearly a year after the merger
were for money damages. Under these particulds fand circumstances, the
Court of Chancery had to provide an opt-out right.
CONCLUSION

The Court of Chancery did not abuse its discretiooertifying NOERS as
the class representative. NOERS had standingpiesent the class because it
owned Celera stock when the Board approved theene®yOERS did not divest
itself of standing as a matter of law when it salsl shares prior to the
consummation of the merger. Nor did the Court b&aiery abuse its discretion
in certifying the class under Rule 23(b)(1) andt2@). But it was an abuse of
discretion to not provide an opt out right in these. Accordingly, the judgment
of the Court of Chancery iI&aFFIRMED IN PART AND REVERSED IN
PART. This matter is remanded for further proceedingsasistent with this

Opinion.

®n re Celera Corp. S’holder Litigatior2012 WL 1020471 at *16.
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