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BERGER, Justice:



This is an appeal from a decision dismissing a daimpagainst a foreign
business entity for lack of personal jurisdictioihe foreign company allegedly
conspired with other defendants to divest appebéhtis interest in a lucrative joint
venture. That plan was accomplished, in partcéuysing the dissolution of a
Delaware limited liability company co-founded bypafiant. Under the “conspiracy
theory” of personal jurisdiction, a plaintiff mustege facts from which one can infer
that a foreign defendant knew or should have knihahthe conspiracy would have
a Delaware nexus. The trial court found that tdreign company did not know about
the Delaware connection until after the limitedblidy company had been dissolved.
As a result, the trial court dismissed for lackpefsonal jurisdiction.

The trial court’s analysis is flawed in two resgectFirst, the applicable
standard is whether the foreign entity knew or $thdwave known that it was
conducting activity in Delaware. Here, even if teeord facts do not establish that
appellee knew about the dissolution before it o@mirthey establish that appellee
should have known that it was dealing with a Del@veompany. Second, the
conspiracy did not begin or end with the dissoltad the Delaware company.
Appellee learned that its business partner had b&aware entity shortly after the
dissolution, and the alleged conspiracy continwed) lafter that date. For both of

these reasons, we reverse.



Factual and Procedural Background
Aeosphere LLC was a Delaware limited liability caanpy, founded by Stewart
Matthew and Christophe Laudamiel in 2008 for theppse of developing and
marketing fragrance technologies. In 2009, Aci®@RL, an Italian company owned
by Roberto Capua, invested 1.55 million euros img@here, in return for which
Action received 300 preferred membership units. ttMav and Laudamiel each
owned 350 common membership units.

Under its Amended and Restated Limited Liabilitgréement (“LLC
Agreement”), Aeosphere was to be managed by a theaeber board of managers.
At all relevant times, Matthew, Laudamiel and Capeae the three board members.
Generally, both Matthew and Laudamiel, as Co-CHfad,to agree on any actions
requiring board approval. If they were deadlockealua cast the tie-breaking vote.
The dissolution of Aeosphere required either trenimous approval of the board or
a majority vote by the holders of the LLC’s commanits.

Within weeks after its formation, Aeosphere enteir@d a Collaboration
Agreement with Flakt Woods Group SA (“Flakt Woodsg Swiss family of
companies thatis a global supplier of air clinsatieitions for buildings and industrial

activities’ Under the Collaboration Agreement, Aeospherestad about $200,000

! One of the Flakt Woods family of companies is SEMIQ@, a Missouri company that provides
ventilation and air treatment products to comparesughout the United States, including
Delaware.



to develop air fragrancing applications of a neehtelogy owned by Battelle

Memorial Institute. Aeosphere was to be Flakt W& edtclusive supplier of scented
media for use in Flakt Woods’ HVAC systems, and twea®ceive royalties from the

sale of HVAC systems as long as the Battelle teldgyowas being used. Even if
Flakt Woods did not use the Battelle technologyogihere would remain as Flakt
Woods’ exclusive supplier of scented media for &@arg.

In the summer of 2009, Matthew's relationship viitudamiel soured, in part
because Matthew did not agree to hire Laudamig@iigise. A few months later,
Matthew asked Laudamiel and Capua to review Aeagfshinancial condition and
to set the 2010 budget. They refused. Matthewns@s that their refusal was
financially motivated, because Action would haverbezquired to loan more money
to the company if Aeosphere showed a “Salary Salbitfin January 2010, Capua
told Neil Yule, who represented Flakt Woods, altbetinternal dispute.

Flakt Woods did not want to be in a joint ventunéwa struggling company.
Capua proposed that Aeosphere be split up, anash@imary assets and contracts
be transferred to a new entity under Laudamiel@agua’s control. The new entity
would continue Aeosphere’s joint venture with Fldkbods, and Matthew would be
free to deal with Flakt Woods on his own. Flaktdtle agreed to this arrangement,
but Matthew did not. In April 2010, Yule pressdithe members of Aeosphere to

resolve their differences, or risk losing Flakt Vile@as a partner. Yule also made it



clear, in follow-up emails, that Flakt Woods comsidd Laudamiel to be the
indispensable member of the Aeosphere team. Mtilealely asked Matthew to
withdraw from Aeosphere and allow Flakt Woods tatoaue to do business with
Laudamiel and Capua. Again, Matthew declinedardpril 27, 2010 email, Yule
advised that Flakt Woods wanted this issue resdlvedmatter of days.

With Matthew refusing to step aside, Laudamiel@agua decided to dissolve
Aeosphere. They called an emergency board meatiiMay 3, 2010 to consider and
vote on terminating all employees, closing allliies, and dissolving the company.
Matthew notified them that he would not be atteggdamd that he did not consent to
the dissolution of the company. Aeosphere’s coladased Laudamiel and Capua
that a dissolution could not be approved at an gemmy meeting, and that
dissolution required the unanimous vote of eitherttoard or of the holders of the
common units. Nonetheless, at the May 4, 2010inggetaudamiel and Capua voted
for Aeosphere to cease operations and dissolveasas practicable.

Matthew alleges that Flakt Woods supported Laudieamig Capua’s unlawful
scheme to exclude Matthew by dissolving Aeosphé&a.May 5, 2010, Matthew
notified Yule that Laudamiel and Capua had takepsto dissolve Aeosphere, and
that those actions were unlawful. Matthew warred any further exploitation of
Aeosphere’s assets would be challenged. On MagQ11), Yule responded that he

was seeking advice regarding the dissolution, liatthie was relying on the “official
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notification” from Aeosphere’s directors that themgany was dissolved. On
May 24, 2010Yule explained that he and his colleagues wereamed abouthe
formal status of Aeosphere, and that, after an @xgé of correspondence he was
shown copies of the board minutes and the certficd cancellation. Those
documents apparently satisfied Flakt Woods , ag ¥tdted:

The minutes appeared to describe a correctly darestiBoard Meeting

and it is clear that this meeting took a unanimgession to close the

firm. If you have concerns regarding the prockasled to this closure

then you are of course free to raise this with yfellow directors, but

we would suggest that this would be a private maigtween you and

your former directors . . 2.

A few days before the Aeosphere certificate of elaton was filed with the
Delaware Secretary of State’s Office, a new comparreamair LLC - was
registered in Delaware. According to Dreamair'$sige: 1) Laudamiel heads that
company; 2) Dreamair engages in the same busirses&a@sphere; and 3) Flakt
Woods is one of its partners. At his depositionleYconfirmed that Laudamiel and
Capua formed this new venture and that Flakt Wdwadsbeen doing business with
and generating revenues from Dreamair’s scent dsvic

Matthew’s complaint, filed on November 5, 2010, easnhaudamiel, Capua,

Action, Flakt Woods, and SEMCO as defendants.meraled, the complaint alleges

that, after the dissolution and continuing to thespnt, Laudamiel, Capua and Flakt

2 Appellant’s Appendix, A- 858.



Woods have been misappropriating Aeosphere’s assetkiding intellectual
property, proprietary fragrance formulations, aadhnology. It includes claims
against Flakt Woods for: 1) aiding and abettingdamiel and Capua’s breaches of
fiduciary duties; 2) tortious interference with t@ctual relations; 3) unjust
enrichment; and 4) civil conspiracy. Flakt Woodseved to dismiss for lack of
personal jurisdiction. The Court of Chancery geanthe motion, and this appeal
followed.
Discussion

We decide whether a Delaware court has jurisdicb@ar a nonresident
defendant in a two-step analysis. First, the cowdt determine whether Delaware’s
long arm statute, 1Del. C.8 3104(c), is applicable. If so, the court mustide
whether subjecting the nonresident defendant tisdiotion would violate due
process. Under settled law, a nonresident defémdast have sufficient “minimum
contacts with [the forum state] such that the neiahce of the suit does not offend
traditional notions of fair play and substantiatjae.”

In Istituto Bancario Italiano, SpA v. Hunter EnginewgiCo., Inc? this Court
analyzed and adopted what is known as the congpraory of personal jurisdiction.

It is based on the legal principle that one cordpifs acts are attributable to the

3 Int'l Shoe Co. v. WashingtpB26 U.S. 310, 316 (1945) (Internal quotation oeai).

4449 A.2d 210 (Del. 1982).



other conspirators. Thus, “if the purposeful acacts of one conspirator are of a
nature and quality that would subject the actdah#ojurisdiction of the court, all of
the conspirators are subject to the jurisdictiothefcourt.® The Court established
a five-part test to determine jurisdiction undeoaspiracy theory:

[A] conspirator who is absent from the forum stetesubject to the

jurisdiction of the court, assuming he is propsdyved under state law,

if the plaintiff can make a factual showing thdtt) a conspiracy to

defraud existed; (2) the defendant was a membdéhnaifconspiracy;

(3) a substantial act or substantial effect inffarance of the conspiracy

occurred in the forum state; (4) the defendant koewad reason to

know of the act in the forum state or that actsiola the forum state

would have an effect in the forum state; and (8)dtt in, or effect on,

the forum state was a direct and foreseeable re§ulte conduct in

furtherance of the conspiraty.

The trial court held that Matthew satisfied thestfithreelstituto Bancario
requirements. The complaint adequately allegeslimadamiel, Capua, and Flakt
Woods conspired to “force [Matthew] out of Aeosphand deprive him of his equity
stake in the company.”In addition, filing Aeosphere’s certificate ofrezellation in
Delaware was a substantial step in furtheranceefbnspiracy. But, the trial court

determined that Flakt Woods did not know that Ad@sp was a Delaware company,

or that its certificate of cancellation would dedi here, until after the conspiracy had

°1d. at 222.
6
Id. at 225.

" Matthew v. LaudamieR012 WL 605589 at *7 (Del. Ch.).
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been completed. Forthat reason, the trial caid that Matthew failed to satisfy the
fourth Istituto Bancariorequirement.

As noted at the outset, the first step in decigi@gonal jurisdiction is whether
the foreign defendant is subject to jurisdictiomlenthe Delaware long arm statute.
The trial court never reached this issue, becauseld that Flakt Woods was not
subject to personal jurisdiction as a matter ostitutional law. This Court finds that
the long arm statute reaches the alleged condustier 83104 (c)(1), a court may
exercise personal jurisdiction over a nonresiddrd,Win person or through an agent
... [fjransacts any business or performs anyadtar of work or service in the State
....." Filing a certificate of cancellation iset transaction of business in Delaware
within the meaning of §3104(c)(1).Since Flakt Woods’ alleged co-conspirators
transacted business in Delaware, Flakt Woods iesutio personal jurisdiction under
the long arm statute.

Although Flakt Woods challenged the applicabilityte long arm statute, the
parties and the trial court focused on the sectejlaf the analysis — whether Flakt
Woods has minimum contacts with Delaware unst&uto Bancario.The trial court
determined that Matthew met his burden of estainigslstituto Bancarics first three
requirements: 1) there was a conspiracy to deftdatthew; 2) Flakt Woods

participated in that conspiracy; and 3) the filioyjthe Aeosphere certificate of

8 Sample v. Morgar935 A.2d. 1046, 1057 (Del. Ch. 2007).
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cancellation in Delaware was a critical step irttfarance of the conspiracy. Butthe
trial court found that there was no record supfmrthe fourth requirement — that
Flakt Woods knew or had reason to know that thepwacy had a Delaware nexus.
The trial court acknowledged that Yuleswzeing kept informed of events
relating to Matthew’s ouster. Matthew emailed YoreMay 10, 2010, advising him
that Laudamiel and Capua had taken steps to dessddosphere and that their
actions were unlawful. Yule responded the samestating that he had been given
“official notification” of the dissolution the préaus week. Yule also said that he
was seeking advice about how that impacted Flakadgo It was not until May 24,
2010, however, that Yule acknowledged having ressbev copy of the certificate of
cancellation, which showed that Aeosphere was av@le company. From this
evidence, the trial court concluded that Flakt Weoddl not know that Aeosphere
was a Delaware company until after the certific#teancellation had been filed.
Because the trial court found that the conspiratgsted only of removing Matthew
from the company, it held that the conspiracy wesomplished at the time the
certificate of cancellation was filed, which wagdye Flakt Woods learned that there
was a Delaware nexus.
We disagree with the trial court’'s analysis of bbtakt Woods’ knowledge
and the scope of the conspiracy. Although theneoiglirect evidence that Flakt

Woods knew that Aeosphere was a Delaware compaioyebthe company was
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formally dissolved, there are several facts thapsut such an inference. First, the
Collaboration Agreement, as amended, contemplajeititaventure lasting at least
10 years. Flakt Woods is a family of companies thescribes itself as a global
supplier of air solutions, with factories throughalie United States, Europe and
Asia. Given its global activities and sophistioatione would expect Flakt Woods
to have performed a minimal level of due diligebe¢ore entering into a relatively
long term contract with a start-up company like gy@were. By that process, Flakt
Woods would have learned that Aeosphere was a Retagompany long before its
dissolution.
Second, Yule’'s May 10, 2010 email reveals thawas informed of the

May 4" board meeting within a day or two after the meap(iitast week”), and that
he was seeking advice about Aeosphere’s closutde khew that Matthew was
disputing the legality of the board’s decision. Beo knew that Flakt Woods
intended to continue its business arrangement thiéhtwo other members of
Aeosphere. Given those circumstances, one wouyldatxsomeone at Flakt Woods
to have inquired into the matter promptly in ortieavoid becoming embroiled in
litigation. Any such inquiry would have revealeddsphere’s status as a Delaware
company.

These facts support an inference that Flakt Wooesvkabout the Delaware

nexus before Aeosphere was dissolved on Mdy 1Rven if the record did not
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establish, by inference, that Flakt Woods actuaigw about Aeosphere, those same
facts certainly establish that Flakt Woods showdgtehknown. Flakt Woods was
entering into a long term agreement. It had neeere business with Aeosphere or
its members. Simple prudence would require thaktFWoods investigate basic
information about its new joint venturer, includitgstatus as a Delaware company.
We conclude that Flakt Woods had reason to knowAbkasphere was a Delaware
company.

In any event, the record establishes that Flakb&gdknew Aeosphere was a
Delaware company no later than May 24, 2010. Tiakdourt noted that fact, but
found it unhelpful because by that time Aeosphaic ddready been dissolved. The
trial court held that the conspiracy was completbdn the certificate of cancellation
was filed in Delaware. It disregarded, as conatysallegations that Flakt Woods
conspired with Laudamiel and Capua to misappropegosphere’s assets.

The complaint alleges that one of Aeosphere’s maktable assets was the
Collaboration Agreement, which was worth $10 - $#ilion in 2009? Under that
agreement, Aeosphere was to be the exclusive dasagd supplier of scented media
for use in Flakt Woods’ HVAC system$ When tensions arose among the members

of Aeosphere, Flakt Woods asked Matthew to withdiram the company or allow

® Appellant's Appendix, A- 269-70 (Second Amendedified Complaint, § 16).

10 1bid.
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Flakt Woods to proceed with the joint venture withbim!* Laudamiel and Capua
purportedly dissolved Aeosphere, and wrongfullygrssd Aeosphere’s intellectual
property, fragrance formulae, and “scent organ’hmedogy to themselves.
Thereafter, Laudamiel, Capua, and Flakt Woods ésdlgncontinued the joint
venture as described in the Collaboration Agreertent

These allegations do more than describe a congpicacust Matthew and
deprive him of his stake in Aeosphere. They idgpecific assets that Laudamiel
and Capua allegedly misappropriated as part di@mse to exploit those assets with
Flakt Woods. The dissolution of Aeosphere wasim®end point of the conspiracy;
it was one of the means by which the conspiracy @féectuated. Because the
alleged conspiracy continued after Aeosphere’otlision, Flakt Woods’ knowledge
of the Delaware nexus as of May 24, 2010 satisligtituto Bancario’sfourth
requirement for personal jurisdiction.

The laststituto Bancariarequirement is that the act in Delaware was a&udir
and foreseeable result of the conduct in furthezarf¢che conspiracy:* As noted,

Flakt Woods allegedly conspired with Laudamiel &apua to oust Matthew from

11 Appellant's Appendix, A-275-76 (Second Amended Yled Complaint, § 27-29).
12 Appellant's Appendix, A-279-80 (Second Amended Yied Complaint, { 38-39).
13 Appellant's Appendix, A-280-81 (Second Amended Yied Complaint, § 40-41).

14 |stituto Bancarig Supra at 225.
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their business venture and to misappropriate Aemrgihassets. A critical step in the
conspiracy was Aeosphere’s dissolution, which wiectiated by the filing of a
certificate of cancellation in Delaware. Thesetdagatisfylstituto Bancario’s
foreseeability requirement.
Conclusion
Based on the foregoing, the judgment dismissing #ation against Flakt
Woods for lack of personal jurisdiction is reversadd this matter is remanded for

further proceedings. Jurisdiction is not retained.
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