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. Introduction

A trial was held in the above captioned matter oedWésday, October 17, 2012 in the
New Castle County Courthouse. Defendant previousliice was present for a hearing on
Defendant’'s Motion to Suppress which was decidedayOpinion and Order in writing this
Court on May 16, 2012. This matter proceededi&b &n a violation of 2Del. C. 84177(a)(1),
driving under the influence charged by Informat@nan impairment theory.

Il. The Facts

At trial on October 17, 2012 Trooper Mark T. Cogw@Tlrooper Conway”) was duly
sworn and testified. He is a Delaware State Troéjst Class at Troop 6 and was on routine
patrol on the date, time and place in the charginguments on October 1, 2011 at 1:42 a.m.
while responding to an accident on 1-95 southbauorth of Route 896.

Corporal Edward Larney (“Corporal Larney”) of tbelaware State Police Troop 6 was
also present. Trooper Conway observed a motorckelon the right shoulder with front end
damage. Trooper Conway then spoke with the opeddtthe first motor vehicle who reported
no injuries and he then called for a tow trdcklrooper Conway then spoke with Corporal
Larney for approximately five (5) minutes who infeed him that the defendant was in his patrol
car seated in the back seat.

Trooper Conway then spoke with defendant in tlae o Corporal Larney’s car. He also
observed the defendant’s car in front of Corporainey’s motor vehicle with severe front end

damage. It was a Cadillac Escalade.

1 In the Court’'s May 16, 2012 Opinion, the Court fduimter alia, that the defendant had been previously arrested
when he was placed in the patrol car of the Delavate Police. The Court was proceeding on anirmpat

theory that the defendant’s motion to suppresswidglrawn at trial.

2 The Court incorporates herein by reference the sawestimony of Corporal Larney, as well as the €sdactual
findings in its May 16, 2012 Opinion and Order.



Trooper Conway then took over the investigatiooaose Corporal Larney was going off
shift in one hour.

Trooper Conway spoke with the defendant and oleseav‘strong odor” of alcohol from
his person, and “glassy eyes” and “mumbled speedéhie defendant informed him that a motor
vehicle cut in front of him on [-95 which causednhio be involved in an accident. Trooper
Conway made no attempt to conduct field tests lmradefendant was on Interstate 95
Southbound which he concluded was a very busy haghwith safety issues. The defendant
refused to answer any questions about drinkinghalibo beverages.

The defendant and Trooper Conway then walked twdris patrol vehicle. Trooper
Conway observed over a period of ten (10) feet tiatdefendant was “staggering side to side”.

Defendant was therefore taken back to Troop 6exiidd his motor vehicle. Trooper
Conway spoke to the defendant in the parking Taboper Conway offered the defendant three
(3) options; 1) field sobriety tests; (2) Intozigyz and (3) a refusal of all field coordinationtges
and intoxilyzer. Trooper Conway testified that etefant indicated he would exercise option
three (3) and the defendant refused the intoxilyaet all NHTSA Field Sobriety Coordination
Tests.

The defendant was then taken into Troop 6 and tteadimplied Consent Form. Trooper
Conway then contacted his superiors to pick uglgfendant.

According to Trooper Conway, the defendant wagtiped had a “bit of attitude” and he
concluded the defendant “didn’t like what was goaomg.

In the Intoxilyzer Room Trooper Conway read théeddant the Implied Consent Form

and handed the defendant a copy of it. The defeérrdéused to sign the Implied Consent Form.



According to Trooper Conway, the defendant felkeg while waiting for his supervisors
at approximately 3:20 a.m. at Troop 6.

Trooper Conway testified he has been a Troopeirfdor (4) years. Based upon his
observations and training and previous DUI arréstdestified he believed the defendant was
under the influence of alcoholic beverages.

On cross-examination Trooper Conway testified & heen employed as a State Trooper
for four (4) years; but had only three (3) yearpexience and with six (6) months in the Police
Academy his total experience was actually two arthla years as a Delaware State Trooper.
Trooper Conway testified he knew the defendantlbeh drinking because he smelled an odor
of alcohol beverages and testified he “wouldn’'tdhavrested the defendant if he didn’t believe
he wasn't driving under the influence”.

Trooper Conway reaffirmed on cross-examinatiort theagave the defendant three (3)
options outside the troop in the parking lot. Tefendant exercised option three (3) to neither
perform NHTSA Field Coordination Tests nor take thtoxilyzer 5000 Test. The defendant
instead was given the Implied Consent Form to siilrooper Conway testified he observed a
“strong odor” of alcoholic beverages on the defenad that time.

During this investigation Trooper Conway testifidtere was front end damage to the
defendant’'s motor vehicle and that the defendaut todd him someone had “cut him off".
Trooper Conway doesn’t remember if the airbag hadnbdeployed in defendant's motor
vehicle. Trooper Conway also testified on crosarexation that the defendant produced his
driver's license appropriately and told him hisisg@tion and insurance card was inside his

motor vehicle.



During the investigation the defendant was asketitald Trooper Conway testified that
the defendant did not have any weapons in his psgse as he was an off-duty Wilmington
Police Detective. Defendant showed his police tifieation Card to Trooper Conway as a
WPD Detective and produced his driver’s licensetbout difficulty”.

According to Trooper Conway, in his AlIR Repottetdefendant’s eyes were “bloodshot
and glassy;” and defendant appeared “tired”. Asthe AlIR Report Trooper Conway testified
he noted that the defendant was dressed “ordedi’hbd a “flushed face” and a “strong odor”
of alcoholic beverage.

Trooper Conway admitted on cross-examination ttiadifference between “strong” and
“moderate” is a “judgment call” and that the twg {€rms have different meanings.

Trooper Conway testified he smelled an odor oblabt when the defendant was in his
patrol vehicle for approximately five (5) minuteadaconceded the inside of a vehicle is a
“confined space”.

According to Trooper Conway, on cross-examinatibe, defendant’s speech condition
was noted in his AlIR Report was “mumbled”, but teltirred”.

Trooper Conway testified defendant walked appratety ten (10) feet to his patrol car
and defendant “swayed”. Trooper Conway testifieddidn’t see any other swaying while
walking at the Troop in the parking lot or into thmoxilyzer Room and the defendant was not
hand-cuffed because of “professional courtesy”.

Trooper Conway testified the defendant had “ndiaifty” exiting his patrol car. He
also testified the defendant was “free standingthie parking lot and was not leaning on his
patrol car or any other object to maintain his beéa The defendant also understood the three

(3) options that were offered to him in order foe tState Police to complete the investigation.



According to Trooper Conway, defendant testifiedhael chose option 3 and “I'm not doing
anything.”

Trooper Conway testified he watched the defendeatit approximately twenty (20) feet
from his patrol car in the Troop 6 parking lot atiee defendant “did not sway”. Trooper
Conway also watched the defendant walk down thpsstd into the intoxilyzer room and
testified that the defendant didn’t sway at thiauteti

According to Trooper Conway on cross-examinatitee, defendant told him he would
not sign any blank consent form and therefore gferdlant waited in the Intoxilyzer Room until
his superiors arrived.

Defendant presented his case-in-chief. HarvisSiBallwood (“defendant”) was duly
sworn and testified.

Defendant testified he is a City of Wilmington Rel Officer in the Criminal
Investigation Unit for the past sixteen (16) yeake remembers the incident on the date, time
and place in the charging documents. He testlieevas coming home from a fifteen (15) year
anniversary for the Wilmington Police Departmenttla¢ Riverfront. The defendant was
southbound in 1-95 approaching Route 896 when “soraecut him off”. He testified his motor
vehicle, a Cadillac Escalade, “sustained a lotartfend damage”. Defendant testified the State
Troopers arrived in approximately ten (10) minudesl that he was sitting in his motor vehicle
waiting for their arrival. He testified he climbedt the passenger door of his Escalade because
his door was damaged and “would not open”.

Defendant testified he spoke with Trooper Conwatgide of his motor vehicle as well at

the Troop and that his superiors “showed up” abpr6é after his arrest.

3 At this time defendant made a Motion for Judgmdmaquittal of the defendant’s Driving Under thefllrence
Charge, 2Del.C. 84177(a) which was denied by the Court on therdeco



Defendant agrees there was an odor of alcoholierbges as he drank several drinks on
the Riverboat Queen at the Riverfront celebrathgfifteen (15) year anniversary. He testified
he had beer and cognac and had “maybe” three ifsdduring the entire evening. He testified
he weighs 290 Ibs and does not believe he was megpaind testified further that he wouldn’t
have driven his motor vehicle if he was intoxicated

On cross-examination, defendant testified the eaethe waterfront lasted four (4) hours
and the accident occurred at approximately 1:30 d&4a testified he left the Wilmington Police
Department party and exited the vessel and thewedsome classmates to a restaurant on the
riverfront. He testified on cross-examination theent lasted approximately four (4) hours and
the collision occurred at approximately 1:42 a.rhle reiterated his testimony that he had
consumed three (3) drinks between 8:00 pm — 12n0Qvhile on a boat and then left the WPD
celebration party. Defendant testified his motehicle was disabled and the airbag hit him in
the face. According to the defendant the air beglayed, and that is why he had a flushed
complexion. Defendant also testified his legs weoee for a few days but did not have a
concussion. He believed this injury caused hirsviay.

On re-direct examination defendant testified hd barns on his knees from the airbag
and previously had surgery on his legs which haikanch scar. Defendant testified he was
“very tired” or “sleepy all day” and that is why Il asleep.

lll. The Law
Sec. 4177. Driving a vehicle while under the inflence
or with a prohibited alcohol content; evidence; arests; and
penalties

(a) No person shall drive a vehicle:
(1) When the person is under the influence cblabl;
(2) When the person is under the influence gfdmg;



(3) When the person is under the influence ocbmbination of
alcohol and any drug;

(4) When the person's alcohol concentratio@8sor more; or

(5) When the person's alcohol concentratiorwithin 4 hours
after the time of driving .08 or more. Notwithstamgl any other
provision of the law to the contrary, a person udtg under this
subsection, without regard to the person's alcobotentration at
the time of driving, if the person's alcohol concation is, within
4 hours after the time of driving .08 or more ahattalcohol
concentration is the result of an amount of alcgrelsent in, or
consumed by the person when that person was driving

(b) In a prosecution for a violation of subsect{ahof this section:

(1) Except as provided in paragraph (b)(3)b.hi$ section, the
fact that any person charged with violating thistiea is, or has
been, legally entitled to use alcohol or a druglsiat constitute a
defense.

(2) a. No person shall be guilty under subsecti@y{5j of this
section when the person has not consumed alcolhal fr or
during driving but has only consumed alcohol after person has
ceased driving and only such consumption afterimgicaused the
person to have an alcohol concentration of .08 orenwithin 4
hours after the time of driving.

b. No person shall be guilty under subsection ja){3his section
when the person's alcohol concentration was .Oghare at the
time of testing only as a result of the consumpbébra sufficient
guantity of alcohol that occurred after the perseased driving
and before any sampling which raised the persoitshal

concentration to .08 or more within 4 hours aftee time of
driving.

(3) The charging document may allege a violatiosuddsection (a)
without specifying any particular subparagraph absection (a)

and the prosecution may seek conviction under ahythe
subparagraphs of subsection (a).

(c) For purposes of subchapter Il of Chapter 27Thisg title, this
section and 84177B of this title, the following id&ions shall
apply:

(1) "Alcohol concentration of .08 or more" shall ane

a. An amount of alcohol in a sample of a persolwedequivalent
to .08 or more grams of alcohol per hundred ntilis of blood; or

b. An amount of alcohol in a sample of a persoréath equivalent
to .08 or more grams per two hundred ten litersreéth.



(2) "Chemical test" or "test" shall include anyrfoor method of
analysis of a person's blood, breath or urine lier purposes of
determining alcohol concentration or the preserfcdrags which

is approved for use by the Forensic Sciences LadnyreOffice of

the Chief Medical Examiner, the Delaware State deolCrime

Laboratory, any state or federal law enforcemer@nay, or any
hospital or medical laboratory. It shall not, hoegvinclude a
preliminary screening test of breath performedriheo to estimate
the alcohol concentration of a person at the soémestop or other
initial encounter between an officer and the person

(3) "Drive" shall include driving, operating, or \iag actual
physical control of a vehicle.

(4) "Vehicle" shall include any vehicle as defined§101(80) of
this title, any off-highway vehicle as defined ia08.(39) of this
titte and any moped as defined in §101(31) of titlis.

(5) "While under the influence" shall mean that fherson is,
because of alcohol or drugs or a combination ohbtdss able
than the person would ordinarily have been, eitmentally or
physically, to exercise clear judgment, sufficiphtysical control,
or due care in the driving of a vehicle.

(6) "Alcohol concentration of .16 or more" shall ame

a. An amount of alcohol in a sample of a persolwedequivalent
to .16 or more grams of alcohol per hundred nti#lis of blood; or

b. An amount of alcohol in a sample of a peis breath
equivalent to 20 or more grams per two hundred lifens of
breath.

(7) "Drug" shall include any substance or preparatiefined as
such by Title 11 or Title 16 or which has been pthan the
schedules of controlled substances pursuant tot€hdp of Title
16. "Drug" shall also include any substance or arafoon having
the property of releasing vapors or fumes which rfaysed for
the purpose of producing a condition of intoxicatianebriation,
exhilaration, stupefaction or lethargy or for thagose of dulling
the brain or nervous system.

21 D€l.C. 84175 provides:
84175. Reckless driving:

(@) No person shall drive any vehicle in willful or wan
disregard for the safety of persons or property, thins offense
shall be known as reckless driving.



(b) Whoever violates subsection (a) of this sectionl dioa the
first offense be fined not less than $100 nor ntbea $300, or
be imprisoned not less than 10 nor more than 38,dayboth.
For each subsequent like offence occurring withyears of a
former offense, the person shall be fined not teas $300 nor
more than $1,000, or be imprisoned not less thandOmore
than 60 days, or both. No person who violates et (a)
of this section shall receive a suspended sentehtmvever,
for the first offense, the period of imprisonmentaynbe
suspended. Whoever is convicted of violating sciise (a) of
this section and who has had the charge reduced fhe
violation of 84177(a) of this title shall, in addm to the above,
be ordered to complete a course of instructionroggam of
rehabilitation established under 84177D of thie @&nd to pay
all fees in connection therewith. In such casésg, tourt
disposing of the case shall note in the court'®omdhat the
offense was alcohol-related or drug-related and swatation
shall be carried on the violator's motor vehicleaw.

Case law provides that the element of driving mayproven beyond a reasonable doubt
by circumstantial evidenceCoxe v. State, Del. Supr., 281 A.2d 606 (197 ewis v. Sate, Del.
Supr., 626 A.2d 1350 (1993) Subsections (a) andaofoec. 4177] must be read together and
defendant must “be found, beyond a reasonable dtmibave operated a vehicle while under the
influence of alcohol.” 2Dedl. C. §4177(a); 1Del. C. 8301.

By established case law and by statute, the &tazjuired to prove each element of the
instant charges beyond a reasonable doubt. 11Md& 301. United States ex rel. Crosby v.
Delaware, 346 F. Supp. 213 (D. Del. 1972). A reasonablebtd “not meant to be a vague,
whimsical or merely possible doubt, but such a dagintelligent, reasonable, and impartial
persons honestly entertain after a careful examoimaand conscientious consideration of the

evidence.” Sate v. Matuschefske, Del. Super., 215 A.2d 443 (1965). D&. C. 8301.

10



The State also has the burden of proof beyondisoreble doubt that jurisdiction and
venue has been proven as elements of the offeiis®el C. § 232. James v. Sate, Del. Supr.,
377 A.2d 15 (1977)Thornton v. State, Del. Supr., 405 A.2d 126 (1979).

The Court as trier of fact is the sole judge @f thedibility of each fact witness.

If the Court finds the evidence presented to beanflict, it is the Court’'s duty to
reconcile these conflicts, if reasonably possibteas to make one harmonious story of it all.

If the Court cannot do this, the Court must givedd to that portion of the testimony
which, in the Court’'s judgment, is most worthy akdit and disregard any portion of the
testimony which in the Court’s judgment is unwortfycredit.

In doing so, the Court takes into consideratiendameanor of the witness, their apparent
fairness in giving their testimony, their opportigs in hearing and knowing the facts about
which they testified, and any bias or interest ity may have concerning the nature of the
case.

IV. Discussion
@) The State’s Position:

The State argued in its closing statement to thertGbat the defendant should be found
guilty of driving under the influence notwithstandithere was no Intoxilyzer 5000 Test or blood
test for a violation of 2Del.C. 84177(a)(1) and (5). The prosecutor argued ttméevander the
influence means “because of alcohol the defendatgsis able to than ordinarily exercise clear
judgment or sufficient control while driving his moo vehicle.” The State testified the defendant
admitted drinking alcoholic beverages on the daguestion and that he was involved in an
accident on 1-95 where he rear ended another nvetoicle on a public highway. According to

the State, defendant was driving his motor vehaclé was “not driving with sufficient control or

11



due care”. The State asserts that defendant sHmilébund guilty because the defendant
exercised lack of sufficient control in operating motor vehicle or to drive safely and he was
involved in the traffic accident.

The State also argues on the record that thereawamdmission of drinking alcoholic
beverages at trial in that the defendant dranketl(® drinks during four (4) hours. There was
also an odor of alcoholic beverages which was fgjf@and lasting even at Troop 6. The State
also asserts that the defendant's demeanor wasd “dnd slow moving” which indicates an
impairment by alcohol. The State asserts thatrdizfiet’'s speech was “mumbled” because of the
drinking of alcoholic beverages.

The State asserts that because of defendant'siomti®n and impaired driving and the
defendant was involved in a rear end motor vehsdeident and his behavior, while slow
moving and staggering while exiting a motor vehigkes therefore impaired.

The State also argues defendant had blood shasygkyes, mumbled speech and a
strong odor of alcohol indicating that he was drivunder the influence of alcoholic beverages.
The State asserts that applying common sense the Gloould find the defendant guilty of
violating 21D€l.C. 84177(a).

(b)  The Defendant’s Position:

The defendant asserts the State must prove thaninsharge, 21De.C. 84177(a)
beyond a reasonable doubt as set forth by stat@tBel.C. 8301. The defense also argues the
defendant explained the accident because anothar dut him off on 1-95. The subjective
standard of “strong odor” should be disregardedhgyCourt because it was the opinion of the
Police Officer who agreed was subjective in naturbe defense also argued that the defendant’s

knees were hurt when the airbag went off and thathy his face was flushed. The defense also

12



asserts that mumbled speech is not necessarilgaitnd of driving under the influence and not a
sign of impairment as the State asserts.

The defense also argues that Trooper Conway spgnoximately two (2) hours with the
defendant and his characterization while walkinthvihe Trooper indicated the defendant was
not impaired.

The defense also asserts there should be no oosseiss of guiftimputed to the
defendant because he was given three (3) optiores,0b which was to decline NHTSA Field
Coordination Tests and/or an intoxilyzer and tBigidot a conscious refusal under the decision in
Church v. Sate.

The defense also argues the defendant drove ptiiee officers from the WPD event in
guestion and the defendant testified he wouldnvelgriven them if he was impaired.

V. Opinion and Order

This Court has previously ruled in order to sustronviction under 2Del.C. 84177(a)
that “...[tlhe evidence proffered ‘must show that fezson has consumed a sufficient amount of
alcohol to cause a driver to be less able to exerai judgment and control that a reasonable
careful person in full possession of his/her faesltvould exercise under like circumstancés.”
The Court notes that the instant charge must beeprbeyond a reasonable doubt,0d.C.
§301° The Superior Court also has ruled, “[i]t is uneesary that defendant be ‘drunk’ or

nl

‘intoxicated’ to be found guilty of driving undehé influence™ “Nor is it required that the

impairibility to drive be demonstrated by partiauéats of unsafe driving”

4 Churchv. State 11 A.3d 220 (Del.Supr.)

5 See Satev. Brian S Singleton, 2008 WL 51600110 (Del.Com.Pl., Welch, Lgnisv. Sate of Delaware, 62 A.2d
350 at 1355.

6 Matushefske at 445.

7 See Sate v. Bennefield, 2006 WL 258306, (Del.Supr. 2006).

81d.
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The defense argued in its closing by Trooper Conthat this Court should not impute
consciousness of guilt because the defendant veaslylexplained three (3) options and the
defendant exercised his option to take no. 3 amdetbre consciousness of guilt should not be
imputed®

What is clear to the Court in the trial recordtiat there was no NHTSA Field
Coordination Tests administered to the defenda®B®&, an Intoxilyzer Test, a blood draw or
any normal investigative tool involved in an invgation of a DUI charge brought pursuant to
21 Del.C. 84177(a). What is in the record is a motor vehmbeident which the defendant
claims was caused by someone cutting him off amd $triking another motor vehicle. The
State did not attempt to impeach the defendanhduhis testimony. There is evidence that the
defendant swayed while walking ten (10) feet togbeond trooper’s patrol car. Other evidence
in the record is that there was a “strong odor” aboholic beverages coming from the
defendant’s person while seated in the back ofpthleee vehicle. Other evidence is that the
defendant’s speech was “mumbled”.

Unlike other decisions in this Court, other thae ten (10) feet walk to the Trooper
Conway’s car, there is no evidence of defendanpaeuimg himself by holding onto a motor
vehicle or other objects in order to stand whileadpng to the police officer. Such facts
constitute the totality of circumstances which @aurt must determine whether the instant DUI
charge was proven beyond a reasonable doubDdX. 8301. In addition, this Court is
unaware of any previous investigation where themgdnt was actually given three (3) options
at the Troop in order to complete a DUI Investigati Under the Supreme Court’s decision in
Church the “consciousness of guilt” that the Court coalgbly from a defendant’'s outright

refusal is not applicable.

9 See Church v. State, 11 A.3d 226 (Del.Supr.)
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What the Court finds in this decision becauseagklof any other evidence is that the
defendant should be adjudicated guilty of reckldssing alcohol related in violation of 21
Del.C. 84175. Clearly defendant was in a motor vehiclgdent which he explained as another
driver cutting him off on 1-95 southbound near Ro886. There was also an odor of alcoholic
beverages and mumbled speech. Given the triatdemmad all reasonable inferences the Court
adjudicates the defendant the lesser charge oflescHriving alcohol related.

There were also no mental acuity tests; walk amnal tests; alphabet tests; counting test;
finger to nose test; or a PBT administered. Ndrtde State Police contact a phlebotomist and
draw the defendant’s blood in order to introduacedbfendant’s BAC at trial.

“A conviction of Reckless Driving Alcohol Relatechder 21Del.C. 84175 lies where a
defendant is found to have 1) driven a motor vehib) with a willful or wanton disregard for
the safety of persons or property; and c) sucloastivere alcohol related. The first element is
conceded. Thus, this Court’s inquiry is confinedwhether sufficient evidence supports a
finding that Appellant exhibited willful and wantozonduct and whether such behavior was
alcohol related. For the reasons below, | find théficient evidence supports the trial court’s
decision.”

“Wilful or wanton disregard for the safety of pemsoor property exists where one acts
with “conscious indifference or an “I-don’t-caretiatde.” Eustice v. Rupert, Del.Super., 460
A.2d 507 (1983) (quotingroster v. Shropshire, Del.Supr., 375 A.2d 458, 461 (1977). The
guestion of willful or wanton conduct in the presease was wholly based on the trial judge’s

credibility determinations regarding witness testimy.”
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This matter shall be scheduled for sentencing witkice to counsel of record at the
earliest convenience of the Court.
IT IS SO ORDERED this 9" day of November, 2012.

/S/ John K. Welch
John K. Welch, Judge

Jib

cc: Ms. Diane Healy, Judicial Case Manager
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