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STEELE, Chief Justice:



A private company applied to build a wastewateattreent facility that
would occupy many acres within the area protectedhe Coastal Zone Act
(“CZA"). The application proceeded through muléghyers of review, and now
this Court must decide where this facility fits kit the CZA’s classification
scheme, how to enforce the regulations governinifséts” when the facility
constitutes its own offset and the permit contamsditions, and the legal status of
an order from the Coastal Zone Industrial Contraail that a majority of
members agreed to, but less than a majority sign&@. remand the case to the
Board, with instructions that the facility at issigeneither a “heavy industry” use
nor a “manufacturing” use, and that the Board sthdake care to follow the
statutory requirement that all members of a quoaiirma Board sign any order on
which they voted.

EACTS

Tidewater Environmental Services, Inc. (“TESI"ppes to build and
operate a sewage treatment facility designed tat tdmmestic sewage. The
proposed facility will cover 320 acres, 272 of whiall within Delaware’s coastal
zone. But, the two buildings where the facilitgats wastewater will cover less

than 20 acres, and the facility will include ncatreent lagoons.



TESI filed an application with the Secretary o thelaware Department of
Natural Resources and Environmental Control fomigsion to build the facility.
The CZA establishes two layers of review before pasty can appeal a decision
on a permit application to the Superior Court. skithe CZA requires DNREC's
Secretary to review the applicationAfter holding a public hearing, the Secretary
must then “determine whether the proposed usecrding to this chapter and
regulations issued pursuant thereto: a. A heavysing use under § 7003 of this
title; b. A use allowable only by permit under 8040of this title; or c. A use
requiring no action under this chaptér.The Secretary next decides whether to
issue the permit, guided by the factors listed iDel. C. 8§ 7004. An aggrieved
party may appeal the Secretary’s decision to thas@b Zone Industrial Control
Board, a Board which bears no obligation to deferahy of the Secretary’s
findings? The Superior Court, in turn, reviews the Boardscision if an

aggrieved party appealsShould the case be appealed to the Superior Qbert

1 7Ddl. C. § 7005(a) (“All requests for permits for manufaatgrland uses and for the
expansion or extension of nonconforming uses aseefined in the coastal zone shall be
directed to the Secretary of the Department of NétResources and Environmental Control.”).
21d.

*1d.

*7Dd. C. § 7007.

®7Dedl. C. § 7008.



CZA confines the inquiry to the question of whetitbe Board abused its
discretion in applying relevant statutory or regoig authority®

When TESI filed its application, several enviromta groups opposed the
construction of the facility, including the Siei@ub, Citizens Coalition, Inc., and
Southern New Castle County Alliance, Ihc.DNREC’s Secretary initiated a
lengthy process before making a decision. Theebayr prepared and issued an
Environmental Assessment Report, finding that theppsed facility would
function as its own offsunder the CZA regulations. DNREC then announced a
public hearing, and a Hearing Officer issued a reprommending that DNREC
issue the permit. DNREC technical staff also ids@e Technical Response
Memorandum analyzing the proposed project. Agerawing these materials, the
Secretary issued an Order granting a permit foptbgct. The Secretary justified
the permit on the basis that the proposed faciibyld prevent the installation of
thousands of septic systems. Both the environrhgntaips and TESI appealed

the Secretary’s decision to the Board.

®d.

" We refer to this group by referencing the firsttpmamed in the caption, Sierra Club.

87 Del. Admin. C. § 101-9.1.1 (“Any application farCoastal Zone permit for an activity or
facility that will result in any negative environmtal impact shall contain an offset proposal.
Offset proposals must more than offset the negatmweronmental impacts associated with the
proposed project or activity requiring a permit.”).
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The Board first found that the proposed facilied not qualify as a heavy
industry use because the treatment facility wiltwguy less than 20 acres, and
because the ban on heavy industry was intendeggly # facilities such as oll
refineries. The Board determined that the facildpes not count as a
manufacturing use because it will offer no producissale. Nevertheless, the
Board found that under 7 Del. Admin. C. § 6.2, fdality can only be built with a
permit. That provision imposes a permit requirethr@n“[a]ny recycling plant or
sewage treatment plant not excluded by Section)EfP¢he Regulations?” The
Board then granted the permit because it agreetd thie Secretary that the
proposed facility would provide environmental betsef The Board also found
that the facility constituted its own offset, antat the Secretary’s failure to
comply with 7 Del. Admin. C. 88 9.3.1 and 9.1.6 didt compel the Board to
refuse to authorize the permitt.

Five members of the Board reached apparent agréecomcerning this

outcome, as illustrated by a vote held during alipumeeting. But, only four

°7 Del. Admin. C. § 101-6.2.

197 Del. Admin. C. 8101-9.3.1 (“Coastal Zone permits shall be appraa@tingent upon the
applicant carrying out the proposed offset in adaace with an agreed upon schedule for
completion of the offset project. Said schedulk vé included in the Coastal Zone permit as an
enforceable condition of the permit.”);D&l. Admin. Code 101-9.1.6 (“Where an offset project

in itself requires one or more permits from a pamgror programs within DNREC, the Secretary
shall issue the Coastal Zone permit only afteapfllicable permit applications for offsetting
projects have been received and deemed adminigtisratomplete by DNREC.”).

6



Board members signed the written order that evdégtuexplained these
conclusions.

On appeal to the Superior Court, the Sierra Chglued that the proposed
facility should be considered a heavy industry ulkat the presence of only four
signatures meant the Superior Court judge shoufgider the Board’s order a
legal nullity, and that the Board’s order violat&¥A regulations concerning
offsets. The Superior Court judge deemed the megdacility a manufacturing
use, but refused to find any material legal defieassuing the permit, concluding
that the Board violated the offset regulations,that it did not matter. Finally, the
Superior Court judge held that all five membershaf Board were not required to
sign the Order.

The Sierra Club appealed to this Court, suggeshagthe missing signature
rendered the Board’s decision a nullity and that$3uperior Court judge erred: (i)
by giving the decision some deference, (i) by mdthat violations of the CZA
regulations did not require revocation of the p&smssuance, and (iii) by refusing
to classify the facility as a heavy industry use.

TESI filed a cross appeal. In addition to respogdto Sierra Club’s
arguments, TESI suggested that the administrategulations cannot validly
iImpose a permit requirement on a facility that does fit within the CZA’s

definition of a manufacturing use.



STANDARD OF REVIEW

This Court reviews the interpretation of statutoprovisions and
administrative regulations usingla novo standard?

DISCUSSION

Under the Coastal Zone Act, the proposed facdibgs not fit within the
category of “heavy industry” use or “manufacturingse. The CZA places
proposed projects in two categories. If a proyeotild constitute a heavy industry
use, then § 7003 prohibits'ft. If a project would constitute a manufacturing,use
then § 7004 permits it “by permit only.” This paged facility fits into neither
category.

The definition of “heavy industry use” includes sdaptions of
characteristics of projects that would count asviemdustry use, and then

provides examples of those kinds of facilittésIhis proposed facility does not

1 Oceanport Industries, inc. v. Wilmington Stevedores, Inc. 636 A.2d 892, 899 (Del. 1994).

127 Del. C. § 7003 (“Heavy industry uses of any kind not inrmagien on June 28, 1971, are
prohibited in the coastal zone and no permits neastued therefor.”).

137 Del. C. § 7002(e) (“Heavy industry use’ means a use charistically involving more than

20 acres, and characteristically employing somenbtihecessarily all of such equipment such
as, but not limited to, smokestacks, tanks, datdh or reaction columns, chemical processing
equipment, scrubbing towers, pickling equipment @adte-treatment lagoons; which industry,
although conceivably operable without polluting #rironment, has the potential to pollute
when equipment malfunctions or human error occisamples of heavy industry are oil
refineries, basic steel manufacturing plants, besiitilosic pulp-paper mills, and chemical

plants such as petrochemical complexes. . . . Geeeamples of uses not included in the
definition of ‘heavy industry’ are such uses ashgamt factories, automobile assembly plants and
jewelry and leather goods manufacturing establistisp@nd on-shore facilities, less than 20
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exhibit many of the characteristics, and does esemble the examples. Most
importantly, the portion of the facility that witreat wastewater — consisting of
only two buildings — covers less than 20 acresrthén, the CZA mentions that
heavy industry use projects will “employ[] some mdt necessarily all of such
equipment such as, but not limited to, smokestaieksss, distillation or reaction
columns, chemical processing equipment, scrubbimgerts, pickling equipment
and waste-treatment lagoons . }* ."This facility includes a couple of those types
of equipment, but does not come close to includithgf them, and notably will
not include waste treatment lagoons. Furthermaltehe examples provided in §
7002(e) — “heavy oil refineries, basic steel maotufang plants, basic cellulosic
pulp-paper mills, and chemical plants such as phemical complexes” — pose a
greater threat to the environment than does a waste treatment facility.

It is true, however, that a wastewater treatmantlity will include tanks,
and has the potential to pollute if something madfions. But a facility does not
become a heavy industry use merely because it meetof the definition. The
Act’s definition of heavy industry use, howeverggasts that unless a proposed

plan has most of the listed characteristics, it pibbably not fit the definition of

acres in size, consisting of warehouses, equipnegair and maintenance structures, open
storage areas, office and communication buildihg8pads, parking space and other service or
supply structures required for the transfer of make and workers in support of off-shore
research, exploration and development operatiansiged, however, that on-shore facilities
shall not include tank farms or storage tanks.”).

147 Del. C. § 7002(e).



heavy industry use. The phrase ‘some but not sadgsall’ suggests that unless
the facility includes almost all of the listed cheteristics, or closely resembles the
provided paradigmatic examples, it will not satitfe definition of heavy industry
use. Neither the Secretary, nor the Board, noStipgerior Court, found otherwise.
We likewise refuse to find that those three deaqismaking bodies erred as a
matter of law or abused their discretion.

The Sierra Club contends that § 7003 takes caexdtudepublic sewage
treatment plants from the definition of heavy inysuse. The Sierra Club
suggests that because the statutory drafters eectludblic facilities, we should
infer that without the exclusion, those plants vdofit in the definition of heavy
use. Sierra Club argues that since public fageditfit the definition, a private
treatment facility must likewise count as heavyusitly use.

This argument fails because it depends on theng#san that the Act’s
exclusion of “public wastewater treatment facibtiewithout qualification, means
that the definition of heavy industry use covetsaastewater treatment facilities
without regard to any particular facts about thefhat is not correct. The
exclusion means only that no public wastewater trimeat facility will be
considered a heavy industry use, even if the cheniatics of that particular project

otherwise fit the definition.

10



Finally, the Sierra Club suggests that the poaéna pollute is “the core
requirement” of 8§ 7002(e)'s definition of heavy wsiry. That argument
oversimplifies the definition. Of course any prepd facility must have the
potential to pollute to be considered a heavy itigusse. Section 7002(e) defines
“heavy industry use” as, in part, a use that “Haes potential to pollute when
equipment malfunctions or human error occurs.” tha definition neither ends
nor begins with that requirement. If all facilgievith the potential to pollute were
considered a heavy industry use, then § 7002(e)Jdwoot exclude leather and
automobile factories, and the entire separate oaterf “manufacturing use” need
not exist, as all these types of uses have thapaltéo pollute.

Nor can the proposed facility be considered a raturing use, because it
will not create any product. Under § 7002(d), “mmcturing means the
mechanical or chemical transformation of organicorganic substances into new
products . . ..” A “product” is “something thatdistributed commercially for use
or consumption and that is usu[ally] (1) tangibézgmnal property, (2) the result of
fabrication or processing, and (3) an item that passed through a chain of

15 A wastewater

commercial distribution before ultimate use or econption.
treatment facility does not create items for salegleases treated water. DNREC

proves as much by arguing that if the economicagbaa wastewater plant could

1> BLACK’S LAW DICTIONARY 1245 (8th ed. 2004).
11



begin selling water. We decline to classify thegility as a manufacturing use
because it is logically possible that at some fitpoint the treated water could
possibly be sold.

DNREC points toCity of Wilmington v. Parcel of Land™ to suggest that
wastewater treatment should count as a manufagtuse. InCity of Wilmington,
this Court held that the Superior Court erred bgidiag that the CZA had no
effect on the valuation of condemned property. Tineperty owner’'s expert
testified that fluorspar tailings on the condemrm@dperty added to the value
because the material could be refined, onsite, sateable grade fluorspar. The
Superior Court judge instructed commissioners fratlucing saleable fluorspar
would not constitute either a heavy industry usa onanufacturing use under the
CZA, and this Court found that instruction congétlierror.’ The property owner
argued to us that the production of fluorspar fitunrspar ore did not count as a
transformation into a new product, because the gg®degins and ends with
fluorspar® This Court rejected that argument, observing ttet proposed

refining “is a mechanical and chemical transforomatof an inorganic substance

16607 A.2d 1163 (Del. 1992).
71d. at 1165.
81d. at 1166.
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(fluorspar tailings) into a new product (saleabtadg fluorspar) . . . ** The
proposed wastewater treatment facility, by contragk not create a product.

On remand, the Board should consider whether amrastrative regulation
can impose a permit requirement when the CZA doés By noting that currently
existing regulations require the facility to holgh@mit, we do not comment on the
permissibility of those regulations. TESI preseénthis issue to us via cross
appeal, but we decline to resolve it without thedde of the Superior Court’s
opinion on the issue. The Superior Court judgedietthat the facility counted as
a manufacturing use, and therefore, did not relaishgsue?

The Sierra Club also objects to the issuance efpdrmit because TESI
failed to file some permitting documents. As thgp&ior Court judge found, “The
CZA permit was issued despite TESI's failure tce fia construction permit
application and its failure to file an offset scaked. . . . . The relevant
regulatory scheme, 7 Del. Admin. C. 88 9.1 — 9 ®)lias to any “activity or
facility that will result in any negative environmtal impact,® and requires

developers to meticulously document their planbuibd the offset, to ensure that

¥91d. at 1167

20 Serra Club v. Tidewater Env. Servs,, Inc., 2011 WL 5822636, at *16 (Del. Super. Oct. 27,
2011).

211d. at *17.

227 Del. Admin. C. § 9.1.1.
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developers will build the promised off$ét.The prototypical offset, as envisioned
by these regulations, is a project separate froenapproved use, that will do
something positive for the environment, so as ttigaie harm caused by the
approved use. The Superior Court judge stated ‘tha¢ Facility is, by all
accounts, a unique project in that the Facilityssras its own offsef* That
language means that the facility will, on balanpsvide a net benefit to the
environment. But it also means that DNREC has sisbt believe that TESI
cannot build the permitted facility without simulously building the offset.
When TESI builds the facility, it will at the sartieme build the offset. Moreover,
the Board imposed conditions upon issuance of grenpp, meaning that TESI's
permit “is conditional upon the submission of thenstruction permit
application.®> Furthermore, “DNREC has a number of tools atlisposal should
TESI fail to comply with the permit condition&®” Given these circumstances, the

Board’'s decision to issue the permit even thougtsITEad not submitted all

3 See 7 Del. Admin. C. § 9.1.6 (“Where an offset projecitself requires one or more permits
from a program or programs within DNREC, the Sexneshall issue the Coastal Zone Permit
only after all applicable permit applications fdfsetting projects have been received and
deemed administratively complete by DNREC.”).

24 9erra Club, 2011 WL 5822636, at *18.
251d. at *109.

?%1d. (citing 7Dél. C. § 7010, 7011, 7012).
14



documents required under the Regulations does bpaostitute an abuse of
discretion.

Finally, the Sierra Club suggests that the Sopd&fiourt erred by giving
deference to the Board’s decision, even thoughafidive members of the nine
member Board who made the decision signed theenritder. Section 7007(b)
requires the Board to “render its decision in tberf of a final order within 60
days following receipt of the appeal notificatiomfid 8 7006 requires a majority
of the total membership of the Board to “make aalfidecision on a permit
request.” Reading these provisions in harmdripe Sierra Club suggests that a
majority of the Board must render its decisionha form on a final order. Sierra
Club contends that ‘to render means to put forwartbrmal written order, and
therefore five members, a majority of the Board straign the written document
containing the order. Sierra Club also finds supfar its contention that at least a
guorum must sign the written order in the Admirastre Procedures Act, which
requires that “Every final order shall be autheattd by the signatures of at least a
quorum of all agency members, unless otherwiseigeovby law.?® The APA

does not define “quorum,” therefore, we apply tbenmonly accepted meaning:

2" Coastal Barge Corp. v. Coastal Zone Industrial Control Board, 492 A.2d 1242, 1245 (Del.
1985) (“[E]ach part or section should be read ghtiof every other part or section to produce a
harmonious whole.”).

829Ddl. C. § 10128(c).
15



“a majority of those members required to take actioHere, a majority of five
took oral action, but only four — less than a quordsigned the formal Order.
Oddly, no party disputes that this Order resulfesin the publically
announced agreement of five members (a majority)hef Board, and that the
written Order bore only four signatures.
As a practical matter, the Board can and shouloidathis problem on
remand.

CONCLUSION

We remand this case to the Coastal Zone Indu€natrol Board for action

consistent with this Opinion. Jurisdiction is metained.
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