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I. INTRODUCTION
This Court dismissed the land use claims brought by the Plaintiffs based
upon its conclusion that 10 Del. C. § 8126 applied to the actions they challenged
and had extinguished their claims.1 The Plaintiffs now move pursuant to Court of
Chancery Rule 59(f), seeking reargument of a portion of the Opinion and the
related order.

For the reasons set forth below, the Plaintiffs¶ motion for

reargument is denied.
II. BACKGROUND
This action arose from the attempts of the Town to settle litigation brought
against it by DBE.

DBE sought to redevelop Ruddertowne as a mixed-use

property that would include commercial space, hotel units, and condominium units.
The Town initially opposed these plans. In response to actions taken by the Town
allegedly to prevent DBE from implementing its redevelopment plan, DBE filed
the DBE Litigation. In an effort to settle the DBE Litigation, the Town and DBE
entered into the MAR. The MAR provided that, if the Town permitted DBE to
redevelop Ruddertowne in accordance with the Redevelopment Plan, DBE would,
among other things, release the Town from the claims underlying the DBE
Litigation.

1

Murray v. Town of Dewey Beach, 2012 Del. Ch. LEXIS 129 (Del. Ch. May 31, 2012) (the
³2SLQLRQ´ . The background for this litigation is set forth in greater detail there, and, for
convenience, its terminology is adopted here.
1

The MAR also outlined the process by which the Town Council was to
consider the Redevelopment Plan. In accordance with this process, the Town
Council held the Special Town Meeting on February 26, 2011. At the Special
Town Meeting, the Town Council approved the Resolution through which the
Town Council purported to amend and approve the MAR, to approve the Record
Plat Plan, and to approve the Building Permit application. On March 1, 2011, the
Town published the Resolution Notice. The June Town Meeting was held on
June 17, 2011. At this meeting, the Town Council gave final approval to the
amenities DBE was to provide as part of the Redevelopment Plan and confirmed
that the final construction plans satisfied the conditions of the Record Plat Plan; a
notice describing these actions was published on June 23, 2011. On July 15, 2011,
the Building Inspector issued the Building Permit to DBE. This action was filed
on August 15, 2011.
The Complaint sought declaratory and permanent injunctive relief to prevent
the redevelopment of Ruddertowne from moving forward. Among other things,
the Plaintiffs asked the Court to enjoin implementation of the MAR and issuance
of any building permit based upon the MAR, to declare the Building Permit invalid,
and to declare the recordation of the MAR and the Record Plat Plan invalid. The
3ODLQWLIIV¶DUJXPHQWVFHQWHUHGRQWZRNH\FRQWHQWLRQV  WKDWWKHRedevelopment
Plan set forth in the MAR violated the Zoning Code, particularly its height and use
2

restrictions; and (2) that the Town Council could only approve the Redevelopment
Plan either by passing an ordinance related to that plan or after first passing a more
general ordinance to change the Zoning Code. As explained in the Opinion, the
Plaintiffs contended that the challenged actions had the effect of rezoning
Ruddertowne. 2 The process utilized by the Town Council was improper, the
Plaintiffs argued, because, instead of enacting an ordinance, it approved the
Challenged Documents through the Resolution after engaging in the process set
forth in the MAR.
DBE and the Town Defendants moved for dismissal, arguing that the Court
did not have jurisdictioQRYHUWKH3ODLQWLIIV¶FODLPVEHFDXVH either the claims had
been extinguished by the Statute of Repose or the Plaintiffs possessed an adequate
remedy at law that they failed to pursue.3 In the Opinion, the Court concluded that
the Statute of Repose applied to WKH 7RZQ &RXQFLO¶V DSSURYDO RI WKH Challenged
Documents and that the 60-day period for filing an action prescribed by § 8126
began to run upon publication of the Resolution Notice.4 Because the Plaintiffs

2

Id. at *39.
DBE and the Town Defendants also questioned whether the Plaintiffs had standing to bring
their claims.
4
:LWKUHJDUGWR WKH7RZQ&RXQFLO¶VDSSURYDO RI WKH0$5 DQGWKH%XLOGLQJ3HUPLW WKH&RXUW
concluded that these actions constituted an amendment to the Zoning Code within the scope of
§ 8126(a), assuming these actions had the legal effects ascribed to them by the Plaintiffs.
)XUWKHUPRUHWRWKHH[WHQWWKDWWKH3ODLQWLIIVFKDOOHQJHGWKH%XLOGLQJ,QVSHFWRU¶VDSSURYDORIWKH
Building Permit, the Court ruled that it lacked subject matter jurisdiction over that claim because
the Plaintiffs possessed an adequate remedy at law. This conclusion has not been challenged by
way of reargument.
3

3

filed their action more than 60 days after the publication of the Resolution Notice,
the Court determined WKDW WKH 3ODLQWLIIV¶ FODLPV related to the Challenged
Documents had been extinguished by the Statute of Repose; therefore, the Court
lacked subject matter jurisdiction over the claims. Accordingly, the action was
dismissed.
III. CONTENTIONS
The Plaintiffs make two primary arguments in support of their motion for
reargument.

First, they contend that the Complaint included a constitutional

challenge to the MAR and that § 8126(a) may not be applied to constitutional
challenges to zoning ordinances. Second, they argue that the Resolution Notice
did not satisfy the notice requirement of § 8126(a) because the Resolution Notice
GLGQRWUHIHUWRDQ³DPHQGPHQW´of the Zoning Code. According to the Plaintiffs,
WKH VSHFLILF ZRUG ³DPHQGPHQW´²or one of the other specific words used in
§ 8126(a) (ordinance, code, regulation, or map)²must be used in a notice for it to
meet the notice requirement of § 8126(a). Furthermore, the Plaintiffs argue, the
Resolution Notice was inadequate because the Town and DBE publicly declared
that approval of the MAR did not require the approval of an ordinance because it
was not an amendment to the Zoning Code. In sum, the Plaintiffs contend that the
Court overlooked relevant precedents that stand for the proposition that § 8126(a)
may not be applied to a constitutional challenge, and the Court overlooked relevant
4

statutory law and facts that establish that the Resolution Notice did not satisfy the
notice requirement of § 8126(a).
7KH'HIHQGDQWVDVNWKH&RXUWWRGHQ\WKH3ODLQWLIIV¶PRWLRQIRUUHDUJXPHQW
According to DBE,5 WKH3ODLQWLIIV¶ILUVWDUJXPHQWIDLOVIRUWZRUHDVRQV)LUVW'%(
contends that the Plaintiffs did not even allege a constitutional claim in the
Complaint.

Second, DBE argues, even if the Court were to accept that a

constitutional claim was presented, the Plaintiffs never previously argued that
constitutional claims may not be barred by § 8126(a). According to DBE, the
3ODLQWLIIV¶ DUJXPHQW WKDW WKH 5HVRlution Notice was insufficient is, likewise,
unavailing. DBE claims that this argument, too, is now being raised for the first
time. Furthermore, DBE asserts that the Plaintiffs themselves argued that the
MAR constituted an improper amendment to the Zoning Code, and the Court, at
least in part, based its ruling on this contention. Moreover, according to DBE, one
GRHV QRW QHHG WR XVH FHUWDLQ ³PDJLF ZRUGV´ LQ D QRWLFH WR WULJJHU WKH 6WDWXWH RI
Repose. '%(FODLPVWKDWWKH7RZQ¶VDQG'%(¶VSXEOLFFRPPHQWVDre irrelevant
WRWKH&RXUW¶VDQDO\VLVJLYHQWKHGHWDLOHGFRQWHQWVRIWKH5HVROXWLRQ1RWLFHDQGWKH
3ODLQWLIIV¶ DUJXPHQW WKDW WKH 0$R amended the Zoning Code. Finally, DBE
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The Town Defendants join DBE in this argument. See 7RZQRI'HZH\%HDFK'HIV¶5HVSRQVH
LQ2SS¶QWR3OV¶0RWIRU5HDUJXPHQW The Town Defendants also argue that the Plaintiffs
are merely reprising the same arguments that the Court previously rejected and that the Plaintiffs
lack standing to bring the claims they assert.
5

argues that, even if the Resolution Notice is found to be insufficient under
§ 8126(a), the Plaintiffs do not challenge its sufficiency under § 8126(b).6
IV. ANALYSIS
A. Legal Standard
In order to prevail on a motion for reargument, the moving party must show
WKDW WKH ³&RXUW KDV RYHUORRNHG D GHFLVLRQ RU SULQFLSOH RI ODZ WKDW ZRXOG have
controlling effect or the Court has misapprehended the law or the facts so that the
RXWFRPH RI WKH GHFLVLRQ ZRXOG EH DIIHFWHG´7 A motion for reargument will be
denied where the movant merely rehashes arguments the Court has already rejected
or where the motion is based upon new arguments not previously raised.8

6

Section 8126(b) is the portion of the Statute of Repose that applies to the approval or denial of
final or record plans. In the Opinion, the Court concluded that § 8126(b) applied to the Town
&RXQFLO¶VDSSURYDORIWKH5HFRUG3ODW3ODQSee Murray, 2012 Del. Ch. LEXIS 129, at *43-48.
In their motion for reargument, the Plaintiffs only question the application of the Statute of
Repose to the approval of the MAR. In the Opinion, the Court concluded that § 8126(a) applied
to the approval of the MAR. See id. at *38-  7KHUHIRUH VLQFH WKH 3ODLQWLIIV¶ PRWLRQ IRU
reargument focuses solely on the applicability of § 8126(a) to the approval of the MAR, it is
unsurprising that they do not challenge the sufficiency of the Resolution Notice under § 8126(b).
7
Miles, Inc. v. Cookson Am., Inc., 677 A.2d 505, 506 (Del. Ch. 1995).
8
MetCap Secs. LLC v. Pearl Senior Care, Inc., 2007 WL 1954442, at *1 (Del. Ch. June 29,
2007); Miles, 677 A.2d at 506; Nieves v. All Star Title, Inc., 2010 WL 4227057, at *3 (Del. Super.
Oct. 22, 2010), DII¶G, 21 A.3d 597 (Del. 2011) (TABLE). See also Gelof v. Prickett, Jones &
Elliot, P.A., 2010 WL 1057500, at *1 (Del. Ch. Mar. 16, 2010) (arguments not fairly raised
before a motion for reargument are barred); Oliver v. Boston Univ., 2006 WL 3742598, at *1
(Del. Ch. Aug. 8, 2006) (same); Lane v. Cancer Treatment Centers of Amer., Inc., 2000
WL 364208, at *2 (Del. Ch. Mar. 16, 2000) (same); 10B CHARLES ALAN WRIGHT ET AL.,
FEDERAL PRACTICE AND PROCEDURE § 2810.1 (3d ed. 2012) (same, regarding motions to alter or
amend a judgment under Federal Rule of Civil Procedure 59(e)).
6

B. 3ODLQWLIIV¶&RQVWLWXWLRQDO&KDOOHQJH$UJXPHQW
The Plaintiffs contend that the Complaint presented a constitutional
challenge to the MAR, and, citing Town of South Bethany v. Nagy,9 Buckson v.
Town of Camden,10 and Acierno v. New Castle County,11 the Plaintiffs argue that
§ 8126(a) may not be applied to constitutional challenges to zoning ordinances.
$FFRUGLQJ WR WKH 3ODLQWLIIV ³>W@KH South Bethany and Acierno cases [were]
specificall\ FLWHGE\ FRXQVHO DW 2UDO $UJXPHQW´12 In response, DBE argues that
the Complaint did not allege a constitutional claim and that, even if it did, the
Plaintiffs never previously argued that constitutional claims may not be
extinguished by § 8126(a).
Although the Court does not need to resolve the issue of whether the
Complaint presented a constitutional claim, it notes that, at most, a constitutional
claim is just barely asserted. 13

First, it is not entirely clear what type of

constitutional claim it is that the Plaintiffs are contending they alleged in the
&RPSODLQW  7KURXJKRXW WKHLU PRWLRQ IRU UHDUJXPHQW WKH 3ODLQWLIIV UHIHU WR ³D
FRQVWLWXWLRQDO FKDOOHQJH´EXWWKH\ QHYHU H[SODLQ ZKHWKHUWKLV FKDOOHQJH DOOHJes a
9

2006 WL 4759866 (Del. Ch. May 12, 2006).
2001 WL 1671443 (Del. Ch. Dec. 4, 2001).
11
2000 WL 718346 (D. Del. May 23, 2000).
12
3OV¶0RWIRU5HDUJXPHQWQ
13
In support of their Court of Chancery Rule 12(b)(6) motion to dismiss, the Town Defendants,
joined by DBE, argued that the Plaintiffs failed to allege adequately a procedural due process
FODLP%ULQ6XSSRI'HI7RZQRI'HZH\%HDFK¶V0RWWR'LVPLVV3O¶V)LUVW$P9HULILHG
&RPSO LQWKH$OWHUQDWLYHWR6WULNH3O¶V)LUVW$P9erified Compl. 14-21. The Court need
not, and does not, now decide whether the Plaintiffs have adequately pled a constitutional claim.
10
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violation of the United States Constitution or the Delaware Constitution or what
constitutional provisions were allegedly violated. In their Answering Brief,14 the
Plaintiffs seemingly argued that the Complaint alleges a violation of the Due
Process Clause of the Fourteenth Amendment to the United States Constitution.15
Although, in their motion for reargument, the Plaintiffs cite portions of the Opinion
and the Complaint that, perhaps, could be seen as relating to a constitutional due
process claim, they explain that their constitutional claim is based on allegations
WKDW³WKH0$5LVDQXQFRQVWLWXWLRQDODEXVHRIPXQLFLSDO]RQLQJSROLFHSRZHUV´16
This statement is most easily understood as an allegation that the MAR
unconstitutionally exceeded WKHVFRSHRIWKH7RZQ¶V police powers.17
There are scant factual allegations in the Complaint that support either of
these theories. 18 Regarding their ³XQFRQVWLWXWLRQDO DEXVH RI PXQLFLSDO ]RQLQJ

14

3OV¶ &RPELQHG $QVZHULQJ %U LQ 2SS¶Q WR 'HIV 7RZQ RI 'HZH\ %HDFK  'HZH\ %HDFK
Enters. Mots. to Dismiss & Strike Pls¶ )LUVW $P &RPSO ³$QVZHULQJ %U´   2GGO\ WKH
3ODLQWLIIV¶$QVZHULQJ%ULHI²ZKLFKDPRQJDOORIWKH3ODLQWLIIV¶ILOLQJVDQGWKHLURUDO DUJXPHQW
comes closest to articulating the basis of a possible constitutional claim²was not cited in their
motion for reargument.
15
Id. at 34-36.
16
3OV¶0RWIRU5HDUJXPHQW
17
See Buckson, 2001 WL 1671443, at *5.
18
,Q WKHLU PRWLRQ IRU UHDUJXPHQW WKH 3ODLQWLIIV FLWH WKH 2SLQLRQ DQG WKH 7RZQ¶V 2SHQLQJ DQG
5HSO\%ULHIVLQ6XSSRUWRI,WV0RWLRQWR'LVPLVV3ODLQWLII¶V)Lrst Amended Verified Complaint
as support for their argument that they adequately alleged a constitutional claim. Ultimately,
whether the Plaintiffs adequately alleged a constitutional claim depends upon the contents of
their Complaint. With regard to thH 2SLQLRQ WKH &RXUW RQO\ GLUHFWO\ DGGUHVVHG WKH 3ODLQWLIIV¶
SXUSRUWHG FRQVWLWXWLRQDO FODLP LQ RQH LQVWDQFH  5HIHUULQJ WR DQ DUJXPHQW LQ WKH 3ODLQWLIIV¶
$QVZHULQJ%ULHIWKH&RXUWPHUHO\QRWHGWKDW³WKH3ODLQWLIIV contend that they have adequately
alleged WKDW WKH 7RZQ EUHDFKHG WKHLU SURFHGXUDO GXH SURFHVV ULJKWV´  Murray, 2012 Del. Ch.
LEXIS 129, at *30 (emphasis added).
8

police powers´ DUJXPHQW WKH 3ODLQWLIIV FLWH allegations in the Complaint that
concern, primarily, the ToZQ¶V DOOHJHG QRQ-compliance with its own municipal
code and charter.19 It is unclear how such allegations relate to a challenge that the
Town unconstitutionally exceeded its police powers in approving the MAR, a
claim that would require the Plaintiffs to prove that the terms of the MAR were
³FOHDUO\DUELWUDU\DQGXQUHDVRQDEOH>DQGKDG@QRVXEVWDQWLDOUHODWLRQWRWKHSXEOLF
KHDOWK VDIHW\ PRUDOV RU JHQHUDO ZHOIDUH´ 20 The Plaintiffs do not appear to
dispute that the Town Council had the power to amend the Zoning Code to
increase the permissible height of buildings and expand the list of permissible uses
to include use as a hotel.21 Instead, the substance of the Complaint focuses on the
manner in which the MAR was approved and the fact that its provisions, allegedly,
were inconsistent with the Zoning Code. The Complaint does include references to
³SURFHGXUDOGXH SURFHVV ULJKWV´ DQG DOOHJDWLRQVWKDW the Town Council employed
an improper process to approve the MAR. Again, though, these allegations are
focused RQWKH 7RZQ¶V DOOHJHGQRQ-compliance with its own municipal code and

19

Compl. ¶¶ 15, 57, 70, 78, 91, 93. See also 2UDO $UJXPHQW RQ 'HIV¶ 0RW WR 'LVPLVV 7U
³7U´   3ODLQWLIIV¶ FRXQVHO VWDWLQJ WKDW ³>W@KH WHUPV RI WKH VHWWOHPHQW YLRODWH WKH ]RQLQJ
FRGH7KDW¶VDWWKHKHDUWRIWKLVFDVH´ 
20
Town of S. Bethany v. Nagy, 2006 WL 4759866, at *8 (Del. Ch. May 12, 2006) (quoting
Mayor & Council of New Castle v. Rollins Outdoor Adver., Inc., 475 A.2d 355, 360 (Del. 1984)).
21
See 22 Del. C. § 301.
9

charter. 22 The Plaintiffs do not allege that they were denied notice and an
RSSRUWXQLW\WREHKHDUGUHJDUGLQJWKH7RZQ&RXQFLO¶VDSSURYDORIWKH0$523
The Court does not need to resolve the question of whether the Plaintiffs
adequately pled a constitutional claim²and, to be clear, this Memorandum
Opinion does not resolve this question²because, before filing their motion for
reargument, they never argued that the Statute of Repose may not be applied to
constitutional challenges to zoning ordinances. 24 Since this argument was not
UDLVHGSULRUWRWKH3ODLQWLII¶VPRWLRQIRUUHDUJXPHQWLWLVEDUUHG In fact, in their
motion for reargument, the Plaintiffs never contend that this argument was
previously raised. Instead, they cite three cases²Town of South Bethany, Acierno,
and Buckson²that they claim stand for the proposition that that the Statute of
Repose may not be applied to constitutional challenges to land use actions, and, in

22

In fact, the most fulsome description of any procedural due process claim that can be found in
WKH&RPSODLQWH[SODLQVWKDWWKH³SURFHGXUDOGXHSURFHVVULJKWV´DWLVVXHZHUH³FRQIHUUHGE\WKH
7RZQ &KDUWHU´ &RPSO    $FFRUGLQJ WR WKLV IRUPXODWLRQ RI WKH 3ODLQWLIIV¶ SURFHGXUDO GXH
SURFHVV FODLP WKH 3ODLQWLIIV¶ GXH SURFHVV ULJKWV ZHUH YLRODWHG EHFDXVH WKH 7RZQ &RXQFLO
DSSURYHGWKH0$5E\UHVROXWLRQQRWE\HQDFWLQJDQRUGLQDQFH7KH7RZQ¶VFKDUWHUSHUPLts the
7RZQ¶V YRWHUV WR KROG D UHIHUHQGXP RQ PRVW RUGLQDQFHV DSSURYHG E\ WKH 7RZQ &RXQFLO
Therefore, the Plaintiffs contend that, by approving the MAR with a resolution, the Town
Council denied them their charter-conferred right to seek a referendum.
23
³7RVWDWHDSURFHGXUDOGXHSURFHVVFODLPZLWKLQWKHFRQWH[WRID]RQLQJGHFLVLRQWKHUHPXVWEH
an alleged deprivation of a protected property interest without notice and a meaningful
RSSRUWXQLW\ WR EH KHDUG´  $QVZHULQJ %U  FLWLQJ Citizens Coalition, Inc. v. Cty. Council of
Sussex Cty., 1999 WL 669307, at *5-6 (Del. Ch. July 22, 1999)). At best, the Complaint might
be construed as alleging that the hearing available to the Plaintiffs was, in some manner,
inadequate. See Compl. ¶¶ 55-57.
24
This argumeQW ZDV QRW PHQWLRQHG LQ WKH 3ODLQWLIIV¶ &RPSODLQW $QVZHULQJ %ULHI RU
SUHVHQWDWLRQRIRUDODUJXPHQWRQWKH'HIHQGDQWV¶PRWLRQVWRGLVPLVV
10

a footnotH WKH\ VWDWH WKDW ³>W@KH South Bethany and Acierno cases [were]
VSHFLILFDOO\FLWHGE\FRXQVHODW2UDO$UJXPHQW´25
First, even if this argument was raised at oral argument (and it was not), it
would not have been raised timely because it was not presenteGLQWKH3ODLQWLIIV¶
Complaint or Answering Brief. 26 Second, the purported citation of the South
Bethany and Acierno27 cases ³by counsel´ at oral argument28 comes nowhere close
to a fair presentation of the argument the Plaintiffs currently assert. The names of
these cases were mentioned²not cited²by counsel for DBE as part of a quotation
from a third case, Sterling Property Holdings, Inc. v. New Castle County. 29

25

3OV¶0RWIRU5HDUJXPHQWQ
7KH3ODLQWLIIVDWWHPSWWRHOXGHWKLVVLPSOHIDFWE\FODLPLQJWKDWWKH³'HIHQGants waited until
WKHLU5HSO\%ULHIWRDUJXHIRUWKHILUVWWLPHWKDWWKH5HVROXWLRQDSSURYLQJWKH0$5µFRQVWLWXWHG¶
DQ µRUGLQDQFH>@¶´ DQG WKHUHIRUH WKH 3ODLQWLIIV RQO\ KDG D FKDQFH ³EULHIO\´ WR DGGUHVV WKLV
contention at oral argument. Id. at ¶ 3 n.5. The Plaintiffs DUHUHIHUULQJWR'%(¶VDUJXPHQWWKDW
WKH 5HVROXWLRQ ZDV ³VXEPLWWHG XQGHU WKH VXEGLYLVLRQ DQG ODQG XVH UHJXODWLRQV´ RI WKH 7RZQ
because it was, in part, based on the Comprehensive Plan, and it included the ratification of the
working group recommendation contemplated by the Comprehensive Plan. See Defs. Dewey
%HDFK(QWHUV,QF 5XGGHUWRZQH5HGHYHORSPHQW ,QF¶V5HSO\%ULQ6XSSRI7KHLU0RWWR
Dismiss First Am. Verified Compl. 5-7. But, as noted in the Opinion, the Court was not
persuaGHGE\WKLVDUJXPHQWDQGLWVUXOLQJZDVQRWEDVHGXSRQLW)XUWKHUPRUH'%(¶VSULPDU\
argument in their Opening Brief in Support of Their Motion to Dismiss First Amended Verified
&RPSODLQW ³'%(2SHQLQJ%U´ ZDVWKDWWKH3ODLQWLIIV¶FODLPVZHUHH[WLQJXLshed by the Statute
of Repose; thus, at the time they drafted their Answering Brief, the Plaintiffs were on notice to
raise any legitimate arguments in opposition to application of the Statute of Repose.
27
The South Bethany and Acierno cases the Plaintiffs cite in support of this argument²Town of
S. Bethany v. Nagy, 2006 WL 4759866 (Del. Ch. May 12, 2006) and Acierno v. New Castle Cty.,
2000 WL 718346 (D. Del. May 23, 2000)²are not the same South Bethany and Acierno cases
that the Court cited in the Opinion²Council of S. Bethany v. Sandpiper Dev. Corp., Inc., 1986
WL 13707 (Del. Ch. Dec. 8, 1986) and Acierno v. New Castle Cty., 2006 WL 1668370 (Del. Ch.
June 8, 2006).
28
Tr. 74.
29
2004 WL 1087366 (Del. Ch. May 6, 2004). Counsel for DBE did not specifically cite the
South Bethany and Acierno cases. Instead, those case names were mentioned in the following
26

11

Furthermore, these cases were mentioned as part of '%(¶V argument that the
Statute of Repose applies to any action that has a goal of voiding a record plan.
They were not mentioned with respect to an argument that § 8126 may not be
applied to a constitutional claim, and, in fact, no such argument was made at oral
argument.30 In sum, the Plaintiffs raised the argument that the Statute of Repose
may not be applied to constitutional claims for the first time in conjunction with
their motion for reargument, and, therefore, it is barred.
C. 3ODLQWLIIV¶,QVXIILFLHQW1RWLFH$UJXPHQW
The Plaintiffs also contend that the Resolution Notice did not satisfy the
notice requirement of § 8126(a), and, accordingly, the 7RZQ&RXQFLO¶VDSSURYDORI
the MAR is not entitled to the protection afforded by the Statute of Repose.
Basically, the Plaintiffs argue that the Resolution Notice was insufficient under
§ 8126(a) because it did not specifically state that approval of the MAR would
³DPHQG´ DQ RUGLQDQFH FRGH UHJXODWLRQ RU PDS  $V D UHVXOW DFFRUGLQJ WR WKH
3ODLQWLIIV³XQGHU6HFWLRQ D ¶VSODLQODQJXDJHWKH>5esolution Notice] GLGQ¶W
quotation from Sterling WKDWFRXQVHOIRU'%(UHFLWHGDWRUDODUJXPHQW³,WKHUHIRUHZLOODGKHUH
to the teaching of South Bethany and Acierno, and conclude that the Statute of Repose includes
within its scope actions which challenge ordinances and regulations that void (or will cause the
YRLGLQJRI UHFRUGSODQV´7U TXRWLQJSterling, 2004 WL 1087366, at *5).
30
6RPHRIWKH3ODLQWLIIV¶FRXQVHO¶VFRPPHQWs at oral argument could be interpreted as alleging a
constitutional claim. See Tr. 46, 54-)RUH[DPSOHWKH3ODLQWLIIV¶FRXQVHOVWDWHG³7KH]RQLQJ
power is a constitutional police power that is given that has authorized these municipalities and
counties to exercise that police power through the legislative process and administer that. Under
'HODZDUH ODZ LW PXVW EH VWULFWO\ DGKHUHG WR´  7U -55. But, such arguments stop short of
positing that, because a constitutional violation was alleged, the Statute of Repose could not be
applied to that claim.
12

actually provide the public with any notice that a Section 8126(a)-qualifying
PXQLFLSDO DFWLRQ    KDG RFFXUUHG´ 31 The Plaintiffs also claim that the Court
failed to take into account certain public comments made by the Town and DBE
before the approval of the MAR when determining if the Resolution Notice was
sufficient. The Plaintiffs characterize these comments as denials that the MAR
would amend the Zoning Code or that it required the enactment of an ordinance.
According to tKH3ODLQWLIIVWKHVHFRPPHQWV³HVWDEOLVKWKDWWKH5HVROXWLRQ1RWLFH
did not (and was never intended to) implicate the repose period of
Section  D ´32 These arguments fail because they, too, are now being raised
for the first time.
To begin, the OpinioQZDVQRW³QRWDEO\VLOHQWDERXWZKHWKHUWKH5HVROXWLRQ
1RWLFH>@    DGHTXDWHO\ VDWLVILHG WKH SODLQ ODQJXDJH RI 6HFWLRQ  D ´ DV WKH
Plaintiffs contend.33 In the Opinion, the Court stated that, before it could conclude
³WKDWWKH6WDWXWHRI5HSRVH>KDG@H[WLQJXLVKHGDSODLQWLII¶VFODLPWKH&RXUWPXVW
EH VDWLVILHGWKDWWKH VWDWXWRU\ UHTXLUHPHQWV RIWKH 6WDWXWH RI 5HSRVH ZHUH PHW´ 34
One of these requirements, of course, is that proper notice was published. It is true
that the Court did not specifically DGGUHVV WKH 3ODLQWLIIV¶ insufficient notice
argument. The Court did not address this argument in the Opinion because the
31

3OV¶0RWIRU5HDUJXPHQW HPSKDVLVLQRULJLQDO 
Id. at ¶ 16.
33
3OV¶0RWIRU5HDUJXPHQW
34
Murray, 2012 Del. Ch. LEXIS 129, at *37.
32
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Plaintiffs never raised it until they filed their motion for reargument; the
insufficient notice argument fails, now, due to this simple fact.

Instead, in

RSSRVLQJ '%(¶V FRQWHQWLRQ WKDW   extinguished their claims, the Plaintiffs
argued: (1) that the Statute of Repose did not apply to the approvals, by resolution,
of the Challenged Documents; and (2) that, even if § 8126 did apply to these
actions WKH ³ILQDO DSSURYDOs´ GLG QRW RFFXU XQWLO WKH -XQH 7RZQ 0HHWLQJ DQG
therefore, the Complaint was filed within the 60-day period provided for in the
Statute of Repose. These arguments were addressed in the Opinion.
Indeed, there appeared to be little room to dispute the sufficiency of the
Resolution Notice, if it was determined that § 8126(a) applied to the approvals of
the MAR and the Building Permit  $V D UHVXOW WKH &RXUW VWDWHG WKDW WKH ³NH\
TXHVWLRQ´ UHJDUGLQJ ZKHWKHU ³WKH VWDWXWRU\ UHTXLUHPHQWV RI   D  ZHUH PHW´
ZDV³ZKHWKHUWKHDSSURYDOVRIWKH0$5DQGWKH%XLOGLQJ3HUPLW>ZHUH@DFWLRQVRI
WKH W\SH HQXPHUDWHG LQ   D ´ 35 Once this question was answered in the
affirmative, the Court was satisfied that the Resolution Notice²which specifically
noted the approvals of the Challenged Documents and their authorization of the
features of the Redevelopment Plan that the Plaintiffs contended resulted in an
amendment to the Zoning Code36²was sufficient to meet the notice requirement
of § 8126(a). This conclusion could have been more clearly stated in the Opinion,
35
36

Id. at *38.
See DBE Opening Br., Ex. 24 (Resolution Notice).
14

DOWKRXJK JLYHQ WKH ZRUGLQJ RI WKH 5HVROXWLRQ 1RWLFH WKH &RXUW¶V determination
that the Statute of Repose applied to the approvals of the Challenged Documents,
and the fact that the sufficiency of the Resolution Notice was not challenged, it
seemed self-evident.
)LQDOO\ WKH 3ODLQWLIIV¶ DOOHJDWLRQV UHJDUGLQJ WKH SXEOLF FRPPHQWV RI '%(
and the Town do not salvage their argument that the Resolution Notice was
insufficient.

$V H[SODLQHG DERYH WKH 3ODLQWLIIV¶ EURDGHU argument that the

Resolution Notice was insufficient was not raised timely, and neither was this
supporting (or related) argument that the public comments of DBE and the Town
somehow prove that ³WKH 5HVROXWLRQ 1otice did not (and was never intended to)
LPSOLFDWHWKHUHSRVHSHULRGRI6HFWLRQ D ´37 The public comments that the
Plaintiffs refer to come from answers to three sets of frequently asked questions
³)$4V´ about the MAR and the Redevelopment Plan that were posted on the
7RZQ¶VZHEVLWH38 Specifically, the Plaintiffs reference answers from the third set
of FAQs, dated February 7, 2011. 39

The answers at issue stated that the

Redevelopment Plan did not need to be referred to the Planning and Zoning
Commission because it was not being approved by an ordinance and that one
reason why the MAR did not constitute contract zoning was because ³QRSURYLVLRQ

37

3OV¶0RWIRU5HDUJXPHQW
Letter from Michael W. McDermott, Esq. to the Court, dated February 14, 2012 (Exhibits 1-3).
39
3OV¶0RWIRU5HDUJXPHQW
38
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RIWKH>0$5@FKDQJHVWKH]RQLQJFODVVLILFDWLRQRIWKH5XGGHUWRZQHSURSHUW\>@´ 40
While the Plaintiffs did reference the second set of FAQs, dated January 31, 2011,
DWRUDODUJXPHQWLQFRQMXQFWLRQZLWKWKHLUFRQWHQWLRQWKDWWKH³ILQDODSSURYDO´RI
the Challenged Documents did not occur until the June Town Meeting, 41 they
never previously argued that the public comments of DBE and the Town somehow
generally precluded application of the Statute of Repose; 42 therefore, since this
argument43 ZDVQRWUDLVHGXQWLOWKH3ODLQWLIIV¶PRWLRQIRUUHDUJXPHQWLWLVEDUUHG44

40

Letter from Michael W. McDermott, Esq. to the Court, dated February 14, 2012 (Exhibit 3).
The FAQs were also mentioned, in a manner unrelated to this new argument, in the Complaint.
See Compl. ¶ 72.
42
,QWKHFRXUVHRIGLVFXVVLQJDSDUWLFXODU)$4DQVZHUDWRUDODUJXPHQWWKH3ODLQWLIIV¶FRXQVHO
did state that the answers in the FAQs were, generally, misleading. Tr. 64-65. But, such a
statement is a far cry from a coherent argument that, because the Town and DBE made
misleading public comments before the approval of the Challenged Documents, the Resolution
Notice is insufficient to meet the notice requirement of § 8126(a) or that the Defendants are,
somehow, estopped from invoking the protection of § 8126(a).
43
7KH3ODLQWLIIVUHIHUWRWKHSXEOLFFRPPHQWVGLVFXVVHGDERYHDV³FRQWHPSRUDQHRXVIDFWV´WKDW
WKH &RXUW ³RYHUORRNHG´ 7KH IDFWV UHODWHG WR WKH 7RZQ¶V DQG '%(¶V SXEOLF FRPPHQWV ZHUH
entered into the record by way of the 3ODLQWLIIV¶FRXQVHO¶VOHWWHUWRWKH&RXUt, dated February 14,
2012. These facts, however, were not used to make an argument regarding the sufficiency of the
5HVROXWLRQ 1RWLFHXQWLO WKH3ODLQWLIIV¶PRWLRQ IRUUHDUJXPHQW  ,QGHHGDVH[SODLQHGDERYHWKH
Plaintiffs did not raise any argument regarding the sufficiency of the Resolution Notice until
their motion for reargument.
44
Furthermore, the Plaintiffs do not cite any authority in support of this, somewhat nebulous,
DUJXPHQW WKDW WKH 'HIHQGDQWV¶ DOOHJHGO\ PLVOHDGLQJ FRPPHQWV ZRXOG UHQGHU WKH 5HVROXWLRQ
Notice insufficient or estop the Defendants from invoking § 8126(a); nor do they address the fact
that, despite what the Defendants may have said before the Special Town Meeting, the
Resolution Notice noted that the Challenged Documents permitted the construction of a
45.67-foot-high building that could be used as a hotel. In a footnote, the Plaintiffs ominously
ZDUQ WKDW WKH &RXUW¶V GHFLVLRQ LQ WKH 2SLQLRQ EURDGO\ H[SDQGHG WKH VFRSH RI WKH 6WDWXWH RI
5HSRVHSRWHQWLDOO\WRFRYHUDPXOWLWXGHRIPXQLFLSDODFWLRQVDQGXQVDYRU\SUDFWLFHV3OV¶0RW
for Reargument ¶ 15 n.13. The Plaintiffs had previoXVO\ZDUQHGWKDWDUXOLQJLQWKH'HIHQGDQWV¶
favor would usher in a new era of secretive, privately negotiated, ad hoc zoning decisions. See
Tr. 59; Answering Br. 25. But, such dire prophesies ignore the unique factual circumstances of
this case, factual circumstances recognized and relied upon in the Opinion. See Murray, 2012
Del. Ch. LEXIS 129, at *47-49. This was not an instance where municipal officials met with
41
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All of the arguments the Plaintiffs present in support of their motion for
reargument are now being raised for the first time. As a result, the Court denies
this motion. To reiterate what the Court stated in the Opinion 45  WKH &RXUW¶V
FRQFOXVLRQWKDWH[WLQJXLVKHGWKH3ODLQWLIIV¶ claims and its denial, here, of
WKH3ODLQWLIIV¶PRWLRQIRUUHDUJXPHQWDUHnot endorsements of the Town Council¶V
means of approving the Challenged Documents and committing to carry out the
actions contemplated by them. The convoluted manner in which the Town Council
approved the Challenged Documents is not recommended and, quite possibly, may
not have survived a timely challenge.

But, the Plaintiffs¶ challenge was not

timely,46 as measured by the 60-day period set forth in § 8126, and, likewise, it is

developers in a dark backroom surreptitiously to agree to zoning changes; then quietly published
a sparse, inscrutable notice; and, finally, waited for the 60-day Statute of Repose period to run.
Instead, the record shows that the redevelopment of Ruddertowne was the hot button political
issue in Dewey Beach for years prior to the Special Town Meeting; the Special Town Meeting
was widely publicized; the vote at the Special Town Meeting occurred after the public had the
chance to comment publicly on the MAR; and the results of the Special Town Meeting were
clearly reflected in the Resolution Notice and, otherwise, widely reported and publicly
FRPPHQWHGXSRQ,QOLJKWRIWKHVHIDFWVGHVSLWHWKHLUFRPSODLQWVDERXWWKH'HIHQGDQWV¶SXEOLF
comments and their technical arguments regarding the wording of the Resolution Notice, it is
unsurprising that the Plaintiffs never contend that they were actually unaware of the approval of
the Resolution or its consequences. In short, the Court views this case as presenting a highly
unusual set of facts, which would preclude it from serving as a precedent for the more extreme
types of zoning shenanigans envisioned by the Plaintiffs.
45
See Murray, 2012 Del. Ch. LEXIS 129, at *50.
46
If § 8126 were a statute of limitations instead of a statute of repose, the Court would have
assessed its impact under various equitable theories, thus allowing the Court to consider whether
any extraordinary circumstances rendered the limitations period inequitable. See Donald J.
Wolfe, Jr. & Michael A. Pittenger, Corporate and Commercial Practice in the Delaware Court
of Chancery §11.06[c], at 11-71 (2011). The Court, however, has no such latitude when dealing
with time periods prescribed by statutes of repose, which are fundamentally different from
statutes of limitations. ³While the running of a statute of limitations will nullify a party's remedy,
the running of a statute of repose will extinguish both the remedy and the right.´  Cheswold
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too late for the Plaintiffs to raise new arguments as part of their motion for
reargument.
V. CONCLUSION
)RU WKH IRUHJRLQJ UHDVRQV WKH 3ODLQWLIIV¶ PRWLRQ IRU UHDUJXPHQW LV GHQLHG
An implementing order will be entered.

Volunteer Fire Co. v. Lambertson Const. Co., 489 A.2d 413, 421 (Del. 1984). Statutes of repose
UHODWH WR WKH MXULVGLFWLRQ RI WKH &RXUW ³KHQFe any failure to commence the action within the
applicable time period extinguishe[s] the right itself and divests . . . the [C]ourt of any subject
PDWWHU MXULVGLFWLRQ ZKLFK LW PLJKW RWKHUZLVH KDYH´  Id. ,W LV QRW ZLWKLQ WKH &RXUW¶V SRZHU WR
expand its own subject matter jurisdiction.
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