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Dear Counsel:
The Defendants have moved, pursuant to Court of Chancery Rule 59(f), for
reargument of WKH&RXUW¶V0HPRUDQGXP2SLQLRQdenying, in part, their motions to
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dismiss the Complaint.1 )RU WKH IROORZLQJ UHDVRQV WKH 'HIHQGDQWV¶ PRWLRns are
denied.
***
³8QGHU Rule 59(f), a motion for reargument may be granted if the moving
SDUW\ GHPRQVWUDWHV WKDW µWKH &RXUW¶s decision was predicated upon a
PLVXQGHUVWDQGLQJ RI D PDWHULDO IDFW RU D PLVDSSOLFDWLRQ RI WKH ODZ¶´ 2

³7KLV

standard is a highly flexible one, permitting reargument if it can be shown that the
court¶VPLVXQGHUVWDQGLQJRIDIDFWXDORUOHJDOSULQFLSOHLVERWKPDWHULDODQGZRXOG
KDYHFKDQJHGWKHRXWFRPHRILWVHDUOLHUGHFLVLRQ´3
***
$QVZHUV DQG WKH %RDUG WKH ³Answers Defendants´ claim WKDW ³WKH &RXUW
misapprehended the factual allegations of the . . . Complaint when the Court held
that the pleading adequately alleged bad faith on the part of the four indisputably
1

The Memorandum Opinion RU ³0HP 2S´  is styled as In re Answers Corp. Shareholders
Litigation, 2012 WL 1253072 (Del. Ch. Apr. 11, 2012). The relevant background facts are set
forth in the Memorandum Opinion and will not be reprised here. In addition, defined terms from
the Memorandum Opinion are used here for convenience.
2
Ravenswood Inv. Co., L.P. v. Winmill, 2011 WL 6224534, at *3 (Del. Ch. Nov. 30, 2011)
(quoting Fisk Ventures, LLC v. Segal, 2008 WL 2721743, at *1 (Del. Ch. July 3, 2008)).
3
7KRVH &HUWDLQ 8QGHUZULWHUV DW /OR\G¶V /RQGRQ Y 1DW¶O ,QVWDOOPHQW ,QV Servs., Inc., 2008
WL 2133417, at *1 (Del. Ch. May 21, 2008) (citing Blank v. Belzberg, 2003 WL 21788086,
at *1 (Del. Ch. July 24, 2003)).
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LQGHSHQGHQW DQG GLVLQWHUHVWHG GLUHFWRUV RQ WKH    %RDUG´4

The Answers

'HIHQGDQWV¶ SULQFLSDO argument in support of that claim is WKDW ³the Complaint
nowhere pleads that the disinterested directors ended the sales process quickly to
help Rosenschein, Beasley, and Dyal achieve their self-LQWHUHVWHG JRDOV´5
According to the Answers Defendants, disinterested directors can only act in bad
faith when they are aware of a self-dealing action by a person owing a fiduciary
duty and they act to further that self-dealing action.6
***
The Answers DefeQGDQWV¶ interpretation of bad faith is unduly narrow.
%DGIDLWKFDQEHWKHUHVXOWRI³DQ\HPRWLRQ>WKDW@PD\FDXVHDGLUHFWRU
to [intentionally] place his own interests, preferences or appetites
EHIRUHWKHZHOIDUHRIWKHFRUSRUDWLRQ´LQFOXGLQJJUHHG³KDWUHGOXVW
4

7KH $QVZHUV 'HIV¶ 0RW IRU 5HDUJXPHQW ³0RWLRQ IRU 5HDUJXPHQW´ RU ³0RW IRU
5HDUJXPHQW´     7KH %X\RXW *URXS H[SUHVVO\ MRLQHG LQ WKH 0RWion for Reargument. See
AFCV Hldgs., LLC, A-Team Acquisition Sub, Inc. and Summit Partners Joinder to the Mot. for
Reargument filed by the Answers Defs.
The Court did not, and does not, question that Sternlicht, Segall, Tebbe, and Kramer are
independent and disinterested.
5
Mot. for Reargument ¶ 5.
6
See id. at ¶ 5 (³(YHQLIDFFHSWHGDVWUXHWKHODQJXDJHTXRWHGE\WKH&RXUWGRHVQRWDOOHJHRU
even suggest that the disinterested directors were aware of the purportedly self-interested
motivations of Rosenschein, Beasley and Dyal ± WKDWLV5RVHQVFKHLQ¶VVXSSRVHGdesire to retain
KLVSRVLWLRQDV&(2DQG%HDVOH\DQG'\DO¶VVXSSRVHGGHVLUHWRREWDLQOLTXLGLW\IRU5HGSRLQW¶V
investment ± or that the disinterested directors acted as they did to further those or any other
allegedly improper goals. Nor do plaintiffs allege such facts elsewhere in the Complaint. That
FULWLFDODOOHJDWLRQLVPLVVLQJ´ 
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HQY\ UHYHQJH    VKDPH RU SULGH´  6loth could certainly be an
appropriate addition to that incomplete list if it constitutes a
systematic or sustained shirking of duty.7
Moreover, Lyondell Chemical Co. v. Ryan8 leaves this interpretation of bad faith
intact. In Lyondell, our Supreme Court determined that a claim that the Lyondell
board had acted in bad faith failed on summary judgment when the board entered
into a merger agreement at a price representing a significant premium to the premerger VKDUH SULFH ³QR RWKHU DFTXLURU H[SUHVVHG interest during the four months
EHWZHHQWKHPHUJHUDQQRXQFHPHQWDQGWKHVWRFNKROGHUYRWH´9 and the board had
³UHDVRQWREHOLHYHWKDWQRRWKHUELGGHUVZRXOGHPHUJH´10 The Supreme Court
explained that, in the change of control context, whether disinterested directors act
LQEDGIDLWKGRHVQRWGHSHQGRQZKHWKHUWKH\GLG³HYHU\WKLQJWKDWWKH\ DUJXDEO\ 
should have done to obtain the best sale price, . . . [instead the question is: Did]
7

In re Walt Disney Co. Deriv. Litig., 907 A.2d 693, 754 (Del. Ch. 2005), DII¶G, 906 A.2d 27
(Del. 2006) (quoting Guttman v. Huang, 823 A.2d 492, 506 n.34 (Del. Ch. 2003)) (other
citations omitted) (additions and omission in original). 6HHDOVR,QUH&DUHPDUN,QW¶O,QF'HULY
Litig.$G 'HO&K  ³>$@VXVWDLQHGRUV\VWHPDWLFIDLOXUHRIWKHERDUGWR
exercise oversight-such as an utter failure to attempt to assure a reasonable information and
reporting system exists-will establish the lack of good faith that is a necessary condition to
OLDELOLW\´ Stahl v. Apple Bancorp, Inc., $G 'HO&K  ³)LGXFLDULHVZKR
are subjectively operating selflessly might be pursuing a purpose that a court will rule is
LQHTXLWDEOH´ 
8
970 A.2d 235 (Del. 2009).
9
Id. at 241.
10
Id.
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WKRVHGLUHFWRUVXWWHUO\IDLOWRREWDLQWKHEHVWVDOHSULFH´11 On the facts of Lyondell,
the Supreme Court answered that question in the negative, but the Court
recognized that disinterested directors do act in bad faith in breach of their duty of
OR\DOW\ ³LI WKH\ NQRZLQJO\ DQG FRPSOHtely

fail[]

to

undertake

their

responsibilities . ´12
Under Revlon v. MacAndrews & Forbes Holdings, Inc.,13 when Sternlicht,
Segall, Tebbe, and Kramer agreed to undertake a change of control transaction,
they were required to engage in a process that was aimed at obtaining for $QVZHUV¶
shareholders the highest value reasonably available for their shares, regardless of
where that value came from.

$V VWDWHG LQ WKH 0HPRUDQGXP 2SLQLRQ ³WKH

Complaint alleges that Sternlicht, Segall, Tebbe, and Kramer agreed to manipulate
the sales process to enable the Board to enter quickly into the Merger Agreement
EHIRUH $QVZHUV¶ public shareholders appreciated the Compan\¶s favorable

11

Id. at 244 (citing Stone v. Ritter, 911 A.2d 362, 369 (Del. 2006)).
Id. at 243-44. See also In re Walt Disney Co. Deriv. Litig.$G 'HO  ³$
failure to act in good faith may be shown, for instance, where the fiduciary intentionally acts
with a purpose other than that of advancing the best interests of the corporation, where the
fiduciary acts with the intent to violate applicable positive law, or where the fiduciary
intentionally fails to act in the face of a known duty to act, demonstrating a conscious disregard
IRUKLVGXWLHV´  TXRWLQJDisney, 907 A.2d at 755).
13
506 A.2d 173 (Del. 1986).
12
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SURVSHFWV´14 The Court also set forth LQ WKH 0HPRUDQGXP 2SLQLRQ WKDW ³>W@KH
Complaint . . . alleges that UBS told the Board that time is not a friend to this deal
with continued out performance and a looming q4 earnings call, and that, in
UHVSRQVH WKH %RDUG VSHG XS WKH VDOHV SURFHVV´15

Those are allegations that

Sternlicht, Segall, Tebbe, and Kramer completely failed even to seek the highest
value reasonably available IRU $QVZHUV¶ VKDUHKROGHUV. They allegedly agreed to
undertake a process that was aimed at consummating the Merger regardless of the
actual value that the market would provide to $QVZHUV¶VKDUHKROGHUV
The Answers Defendants correctly explain WKDWWKHUHLV³DSUHVXPSWLRQWKDW
in making a business decision the directors of a corporation acted on an informed
basis, in good faith and in the honest belief that the action taken was in the best
interests of the coPSDQ\´16 To rebut that presumption on a motion to dismiss, the
Plaintiffs must plead facts which suggest that Sternlicht, Segall, Tebbe, and
.UDPHUDFWHG³IRUVRPHSXUSRVHRWKHUWKDQDJHQXLQHDWWHPSWWRDGYDQFHFRUSRUDWH

14

Mem. Op., 2012 WL 1253072, at *8.
Id. at *3 (citation and internal quotations omitted).
16
Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
15
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welfare or [that] is known to FRQVWLWXWH D YLRODWLRQ RI DSSOLFDEOH SRVLWLYH ODZ´17
That is difficult to do, but the Plaintiffs have done it.
This case is not typical. The facts alleged in the Complaint show that the
Board was considering a deal with AFCV at a certain price when the Board learned
WKDW$QVZHUV¶HDUQLQJVKDGGUDPDWLFDOO\LQFUHDVHG7KH%RDUGWKRXJKWWKDWZKHQ
those earnings were made public, the market would likely value Answers at a
KLJKHU SULFH WKDQ $)&9 ZDV RIIHULQJ  $QVZHUV¶ RZQ LQYHVWPHQW EDQNHU VWDWHG
³WLPHLV not a friend to this deal with continued out performance and a looming q4
HDUQLQJVFDOO´18 So what did the Board do? It sped up the sales process so that the
deal with AFCV would be accomplished before the market price for Answers stock
could rise above $)&9¶VRIIHUSULFH. Those are unique facts. Most cases do not
LQYROYHDFRPSDQ\¶VERDUGVSHHGLQJXSDVDOHVSURFHVVWRJHWDGHDOGRQHEHFDXVH
WKH FRPSDQ\¶V LQYHVWPHQW DGYLVRU had told the board that, with a failure to act
17

McGowan v. Ferro, 859 A.2d 1012, 1031 (Del. Ch. 2004). 6HHDOVR,QUH/HDU&URS6¶KROGHU
Litig.  $G   'HO &K   ³[B]ecause the plaintiffs concede that eight of the
eleven Lear directors were independent, the plaintiffs must plead facts supporting an inference
that the Lear board, despite having no financial motive to injure Lear or its stockholders, acted in
bad faith to approve the Revised Merger Agreement. Such a claim cannot rest on facts that
simply support the notion that the directors made an unreasonable or even grossly unreasonable
judgment. Rather, it must rest on facts that support a fair inference that the directors consciously
DFWHGLQDPDQQHUFRQWUDU\WRWKHLQWHUHVWVRI/HDUDQGLWVVWRFNKROGHUV´ .
18
Compl. ¶ 58.
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quickly, the market will learn the company is worth more than the deal price and
the deal will be scuttled. This is not a case in which plaintiffs have made a bare
DOOHJDWLRQ WKDW D ERDUG ³IDLOHG WR PD[LPL]H YDOXH´  7KH ZHOO-pled facts of the
Complaint suggest that the Board was purposefully trying to do something other
than obtain WKHEHVWSULFHUHDVRQDEO\DYDLODEOHIRU$QVZHUV¶VKDUHKROGHUVLQDVDOH
of the Company.19
7KH&RPSODLQWGRHVQRWPHUHO\DOOHJHWKDWWKHSULFHRI$QVZHUV¶VWRFNFRXOG
JRXSRUWKDW$QVZHUV¶VWRFNSULFHZDVgoing to go up, and that the Board failed to
recognize that fact. The Complaint alleges that Sternlicht, Segall, Tebbe, and
Kramer purposefully entered into a transaction so that another option, offering
$QVZHUV¶VKDUHKROGHUVPRUHYDOXHZRXOGQRWHPHUJH Specifically, the Complaint
alleges that Sternlicht, Segall, Tebbe, and Kramer expected, based on information
SURYLGHG E\ $QVZHUV¶ ILQDQFLDO DGYLVRU WKDW $QVZHUV¶ VWRFN SULFH ZDV LQ WKH
LPPHGLDWH IXWXUH JRLQJWR ULVH DERYH $)&9¶V RIIHUSULFH DQGWKDW because they
had that expectation they agreed to speed up the sales process and quickly entered
19

The well-pled facts of the Complaint also suggest that the Board accelerated the sales process
so that, before announcement of the Merger, AnVZHUV¶ VKDUHKROGHUV ZRXOG QRW OHDUQ RI DQ
HDUQLQJV UHSRUW WKDW WKH %RDUG DQWLFLSDWHG ZRXOG FDXVH $QVZHUV¶ VWRFN SULFH WR ULVH DERYH
$)&9¶V RIIHU SULFH  7KDW LQ DQG RI LWVHOI PD\ DOVR FRQVWLWXWH D QRQ-exculpated breach of
fiduciary duty.
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into the Merger Agreement. That is an allegation that those directors ³NQRZLQJO\
DQGFRPSOHWHO\IDLOHGWRXQGHUWDNH´WKHLUGXW\LQWKHFKDQJHRIFRQWUROFRQWext, to
VHHN WKH KLJKHVW YDOXH UHDVRQDEO\ DYDLODEOH IRU $QVZHUV¶ VKDUHKROGHUV20 In the
Revlon FRQWH[WGLUHFWRUV³DGYDQFHWKHFRUSRUDWHZHOIDUH´E\WU\LQJWRJHWWKHEHVW
SULFH UHDVRQDEO\ DYDLODEOH IRU WKH FRUSRUDWLRQ¶V VKDUHKROGHUV  7KH &RPSODLQW
alleges that Sternlicht, Segall, Tebbe, and Kramer were trying to do something
else²they were allegedly trying to get the Merger done at all costs²and there are
facts in the Complaint that support that allegation.21
The Court has already recognized WKDW³>W@KH3ODLQWLIIVKDYHQRWRIIHUHGDQ\
particularly persuasive explanation as to why Sternlicht, Segall, Tebbe, and
Kramer agreed to manipulate the sales process.´22 Moreover, the Court questioned
ZKHWKHU ³an explanation will emerge because disinterested and independent
20

Lyondell, 970 A.2d at 243-44. If the facts are as alleged in the Complaint, then this case does
QRWSUHVHQWDTXHVWLRQRI³ZKHWKHUGLVLQWHUHVWHGLQGHSHQGHQWGLUHFWRUVGLGHYHU\WKLQJWKDWWKH\
(arguably) should have done to REWDLQWKHEHVWVDOHSULFH´Id. at 244. To the contrary, this will
EH D FDVH ZKHUH GLVLQWHUHVWHG DQG LQGHSHQGHQW GLUHFWRUV ³XWWHUO\ IDLOHG WR REWDLQ WKH EHVW VDOH
SULFH´ Id. (citing Stone, 911 A.2d at 369).
21
8%6WROGWKH%RDUGWKDW³WLPHLVQRWDIULHQGWRWKLVGHDOZLWKFRQWLQXHGRXWSHUIRUPance and a
ORRPLQJTHDUQLQJV FDOO´&RPSODQGLQ UHVSRQVHWKH%RDUGVSHGXSWKHVDOHVSURFHVV
This is not a question of due care; it is the sum of allegations that conceivably could lead to the
conclusion that the four directors knowingly were not acting in the best interests of Answers and
its shareholders.
22
Mem. Op., 2012 WL 1253072, at *8 n.48.
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GLUHFWRUVGRQRWXVXDOO\DFWLQEDGIDLWK´23 Perhaps the explanation will be that the
disinterested and independent directors were not actually independent and they
kowtowed to the whims of Rosenschein, Beasley, and Dyal, or perhaps the
explanation will be that the allegations in the Complaint are incorrect and the
disinterested and independent directors did not EHOLHYHWKDWWKHSULFHRI$QVZHUV¶
stock would rise (or stay) DERYH$)&9¶VRIIHUSULFH24 If, however, the facts are as
alleged in the Complaint, and Sternlicht, Segall, Tebbe, and Kramer simply chose
to ruQDVDOHVSURFHVVWKDWZDVQRWDLPHGDWJHWWLQJ$QVZHUV¶VKDUHKROGHUVWKHEHVW
price reasonably available for their stock, then those directors may be liable for
acting in bad faith in breach of their fiduciary duty of loyalty. Directors can act in
bad faith in breach their duty of loyalty even if there is no whiff of self-dealing
from their actions. As the Court has already pointed out, that does not happen
often, but when a complaint pleads non-conclusory facts that it has happened, then
that complaint has stated a claim sufficient to survive a motion to dismiss. On that
basis, the 'HIHQGDQWV¶PRWLRQVIRUUHDUJXment are denied in their entirety.
23

Id.
The independent directors might also be able to show that they did not act in bad faith by
VKRZLQJ WKDW WKH\ WKRXJKW DQ\ ULVH LQ $QVZHUV¶ VWock would be short-lived, and thus, that
$QVZHUV¶VWRFNKROGHUVDVDZKROHZRXOGEHEHWWHURIIZLWKWKHFRQVLGHUDWLRQ from the Merger
than they would have been with Answers stock.

24
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***
In the interest of completeness, however, the Court will briefly address the
two other arguments that the Answers Defendants make in support of their
motions. The Answers Defendants DUJXHWKDW³DQ\DOOHJDWLRQWKDWWKHGLVLQWHUHVWHG
directors consciously manipulated the sales process to benefit Rosenschein,
Beasley and Dyal . . . is at odds with the theory of liability advanced in the
&RPSODLQWDQGLQSODLQWLIIV¶EULHI´25 This argument about inconsistent pleading is
premised on an unduly circumscribed reading of the Complaint. Namely, that the
&RPSODLQW DOOHJHG ³WKDW WKH GLVLQWHUHVWHG GLUHFWRUV consciously manipulated the
sales process to benefit 5RVHQVFKHLQ %HDVOH\ DQG '\DO´26 As explained above,
the theory alleged in the Complaint is simply that Sternlicht, Segall, Tebbe, and
Kramer completely failed to seek the highest value reasonably available, not that
they acted to benefit anyone.27 Thus, to the extent the Complaint may be read to
allege that Sternlicht, Segall, Tebbe, and Kramer ³abdicated their duties by failing

25

Mot. for Reargument ¶ 6.
Id. (emphasis added).
27
Perhaps more accurately, the Complaint may be read to allege that the four directors expedited
WKHSURFHVVVRWKDW$QVZHUV¶VKDUHKROGHUVZRXOGQRWVKRUWO\OHDUQZKDWWKRVHGLUHFWRUVYLHZHGDV
an inevitable truth: namely, that the market would give a higheUYDOXHWR$QVZHUV¶VWRFNWKDQGLG
the Buyout Group.
26
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to keep sufficiently informed,´WKRVHDOOHJDWLRQV, even without necessarily stating a
viable cause of action, are consistent with a complete failure to attempt to comply
with the requirements of Revlon. Moreover, a complaint is not required to be
consistent. A party may plead claims in the alternative.28
The Answers Defendants also argue that
[t]he Court read the Complaint to allege that the directors
³PDQLSXODWHG´WKHVDOHVSURFHVV± a term that is nowhere used in the
Complaint ± EXWWKHRQO\³PDQLSXODWLRQ´FLWHGLQWKH>0HPRUDQGXP@
Opinion is the direFWRUV¶ DOOHJHG DJUHHPHQW WR ³H[SHGLWH WKH VDOHV
SURFHVV´ E\ FRQGXFWLQJ D SXUSRUWHGO\ ³TXLFN´ PDUNHW FKHFN UDWKHU
than a more lengthy search for alternative purchasers. As a matter of
law, that business judgment is insufficient to establish that the
directors consciously disregarded their duties.29
The Answers Defendants are incorrect about what the Court termed
³PDQLSXODWLRQ´The ³manipulation´ discussed in the Memorandum Opinion was
that Sternlicht, Segall, Tebbe, and Kramer agreed to expedite the sales process ³so
that the Board would enter into the Merger Agreement before the market price for

28

See &W &K 5  H   ³$ SDUW\ PD\ VHW IRUWK  RU PRUH VWDWHPHQWV RI D FODLP RU GHIHQVH
alternately or hypothetically, either in 1 count or defense or in separate counts or defenses.
When 2 or more statements are made in the alternative and 1 of them if made independently
would be sufficient, the pleading is not made insufficient by the insufficiency of 1 or more of the
alternative statements. A party may also state as many separate claims or defenses as the party
KDVUHJDUGOHVVRIFRQVLVWHQF\´ 
29
Mot. for Reargument ¶ 7.
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Answers¶VWRFNURVHDERYH$)&9¶s offer price´30 The Answers Defendants may
be correct that expediting a sales process through a quick purported market check
is not manipulation, but expediting a sales process through a quick purported
market check for the purpose of entering into a transaction quickly so that an
expected option offering shareholders more value will not emerge is manipulation.
***
As determined in the Memorandum Opinion, the Complaint adequately
alleges that Sternlicht, Segall, Tebbe, and Kramer acted in bad faith in breach of
their duty of loyalty by knowingly and completely failing to attempt to obtain the
KLJKHVW YDOXH UHDVRQDEO\ DYDLODEOH IRU $QVZHUV¶ VKDUHKROGHUV  7KHUHIRUH WKH
'HIHQGDQWV¶PRWLRQs for reargument are denied.
IT IS SO ORDERED.
Very truly yours,
/s/ John W. Noble
JWN/cap
cc: Register in Chancery-K

30

Mem. Op., 2012 WL 1253072, at *8 (emphasis added).

