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STEELE, Chief Justice:



Acting as settlors, Wilbert and Genevieve Gore aijtwo separate trust
instruments in 1972 — the “May Instrument” and ti@xtober Instrument” —
both purporting to transfer the same property thi® “Pokeberry Trust.” Susan
Gore, one of their daughters, claims that the ealliay Instrument controls while
the other four siblings contend that the settl@gen intended the May Instrument
to be final and enforceable. The Vice Chancellgeated Susan’s claims. Susan
and her children (including Jan C. Otto, her addpfald), raise five arguments on
appeal: (1) the May Instrument controls, making @ctober Instrument a nullity;
(2) Jan. C. Otto is a grandchild beneficiary of thest; (3) the Pokeberry Trust
formula should be disregarded because it is fla®da “mediation agreement” is
enforceable; and (5) Jan C. Otto is entitled toc#eperformance and unjust
enrichment. We find that none of these claimsrhast, and affirm.

l. FACTUAL AND PROCEDURAL HISTORY *

Wilbert (“Bill") and Genevieve (“Vieve”) Gore fouretl W. L. Gore and
Associates, Iné.in 1958. The privately held manufacturing compaisy
headquartered in Newark, Delaware and best knowitsfGORE-TEX® fabric.

In 1962, the Gores gave their five children (Rop8ttsan, Virginia, David,

and Elizabeth) 2,200 shares of Gore stock each.o years later, the Gores

! The factual history is taken from the facts settiothe opinion below.

2 W.L. Gore and Associates, Inc. is sometimes refeiwenerein as “the Company.”
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established an irrevocable trust for their childnehich distributed another 1,700
shares of Gore stock to each child. By 1965, tbee& had given each of their
children a total of 3,900 Gore shares.

A. The Estate Problem

In 1971, W. L. Gore and Associates announced thengton of an
industrial products group to sell GORE-TEX®. Blore expected the value of
Gore stock to grow tenfold over the next ten yealSBill and Vieve were to
suddenly pass away, the passage of highly valued §ock to the next generation
would trigger massive estate taxes. Paying thasestwould force the sale of
large amounts of stock and jeopardize the Compagnwsately held status.

To avoid that, Bill Gore, in a November 1971 letiehis lawyer, proposed
a plan to prepare for the growth and future transfeGore stock to his children.
The plan involved: (1) the Gores placing most legit Company stock into a
holding company; (2) the holding company issuingf@mred stock that would
reduce the value of the common stock to almostingthand (3) the holding
company transferring its common stock to a famityst for the Gore’s
grandchildren. This plan would avoid incurringrsfgcant gift tax at the time of
transfer, and if the stock appreciated in value,dhins would be realized by the

trust rather than by the Gores’ estates.



The November 1971 letter described the intendetilnlision of trust assets
to the Gore’s “Grandkids.” Specifically, “the trust [would be] distributedto
individual trusts when the youngest grandchild hesc21 years, in a fashion that
as nearly as possiblequalizes Gore stock and Gore stock expectatioos fr
parents and trusts which the grandchildren can xgeeted to benefif

An informal discussion with an unidentified persanthe U.S. Internal
Revenue Service (IRS) indicated that the Goresdcadlve their estate tax
concerns by transferring their Gore stock to a inglccompany, and thereafter
transferring the holding company stock to a fanilyst. The lawyer suggested
obtaining a letter ruling from the IRS blessing fflan, but Bill did not want to
wait. Were Bill and Vieve to suddenly pass awajotee addressing this estate
problem, massive estate taxes would be triggered.

B. The “Placeholder” and the Final

Bill and Vieve Gore formed Pokeberry Hill Securtjelnc., the holding
company, on January 28, 1972. Months later, thee$ssent another letter to their
lawyer summarizing their understanding of the pegabtrust. As described in the
letter, the grandchildren would receive a totaV @00 shares of Gore stock based

on the following parenthetical:

3 JX 62, Letter from Bill Gore to Converse Murdodigv. 18, 1971.
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(their interest in the trust to be such as to egeahe Gore stock
‘expectations’ at the time of the death of the H36.W.G. or W.L.G.
or at the time our daughter Betty reaches 45 yebege (or May 2,
19925) whichever occurs last) - note: so that all Guandkids are
born:

Soon afterwards, the Gores acquired 1,000 shar@eke#berry common stock in
exchange for 7,000 shares of Gore common stock.

On May 8, 1972, the Gores signed, before two wgessnd a notary public,
the May Instrument titled “Trust for the Grandchéd of Wilbert L. and
Genevieve W. Gore.” Schedule A of the May Instrotmiests “1000 shares of
Common Stock of POKEBERRY HILL SECURITIES, INC.” #se property of
the purported trust. The settlers, however, didimaal Schedule A. Under the
terms of the May Instrument, a large percentagietrust corpus would need to
be sold to pay estate taxes, but the remainderdimeikevenly divided among all of
the Gore grandchildréh. The Court of Chancery opinion described the May

Instrument as a “placeholdet.”

> JX 71, Memo from Bill and Vieve Gore to Conversarifoch, Apr. 3, 1972.

® JX 78, May 8, 1972 Trust for Grandchildren of WitbL. and Genevieve W. Gore (“the
principal and any undistributed income shall beid#id into shares with one share for each
grandchild of trustors then alive and one sharegfandchild who is then dead but who has then
living issue.”) (the “may Instrument”).

" In re Trust for Grandchildren of Wilbert. 12011 WL 3444569, at *19 (Del. Ch. July 29, 2011)
(“The Gores intended to use the May 1972 Trust aseee placeholder that would give the
Gores' estate some protection from estate taxelsaudbcument that would better accomplish
their goals could be drafted and executed;”).



The next day, Bill wrote a letter describing thetdbution of trust assets to
his grandchildren based on the Pokeberry formula fermula that was contrary
to the terms of the May Instrument. The lettetesta

At termination, we would like to establish the sfgam this trust for

each grandchild to equalize as nearly as posdigleexpectations of

Gore stock of each grandchild. For this purposeeresider that each

of our grandchildren have an expectation of shanng,900 shares of
Gore stock from their parents?®. .

This May 9 Letter was the last written referencat tfhe Gores ever made to the
May Instrument. After the May 9 letter was sehg May Instrument disappeared
into a file and was never discussed with any offéineily members.

Following discussions in the summer of 1972, Bitogosed the final
version of the Pokeberry formula in a letter to &i®rney dated August 10, 1972.
To equalize the expectations of the grandchildtiea,formula first set 26,500 as
the total shares to be given to all of the grandobmn (3,900 for each child plus
7,000 from the trust). Then, the total number lndres would be divided by the
number of grandchildren (19). The result is thegyga number of 1,395 shares,
which the Gores wanted each grandchild to havieea¢ihd of the day.

On October 16, 1972, the Gores signed, before aynpublic, the October

Instrument titled “Trust for Grandchildren of Willte_. and Genevieve W. Goré.”

8 JX 80, Letter from Bill Gore to Converse Murdotfay 9, 1972.

® JX 90, October 16, 1972 Trust for Grandchildrerifbert L. and Genevieve W. Gore (the
“October Instrument”).



Schedule A of the October instrument lists 1,008re$ of Pokeberry common
stock. Unlike the May Instrument, the October rfmstent also bears the initials
“W.L.G. and G.W.G.* The Pokeberry formula is incorporated into thetaDer
Instrument. The October Instrument also includegliage indicating that the
Gores intended for the Pokeberry formula to assiinaieeach of their five children
would pass on 3,900 shares to their own respeathiiédren, even if that
assumption was not true: “We emphasize that fopgaes of the division into
shares there be a conclusive presumption that g@etdchild will share with his
siblings 3,900 of assets derived from us even thandact this is not so-*

When executing the October Instrument, the Gordsondy signed two
originals but also they placed blue backers theteandicate that those originals
were the final trust instruments. The Gores also initialed Schedule A of the
originals?® returned a conformed copy to their lawyeand requested a taxpayer
identification number from the IRS. They followed none of these procedures for

the May Instrument. Over the next forty years, switlors, trustees, and

%1d. at ES 102 000087.
1d. at ES 102 000078.
21d. at ES 102 000076.
31d. at ES 102 000087.
14 JX 88, Letter from Genevieve Gore to Converse Mahd October 16, 1972.

153X 91, Letter from Genevieve Gore to IRS, Octal®r1972.



beneficiaries all believed that the October Inseantngoverned the Pokeberry
Trust.

C. Nouveaux Riches to Unsustainable Wealth

Susan Gore married Jan C. Otto and had three ehildtathan, Jan P., and
Joel Otto (the Otto Grandchildren). During the mame, Susan sold a portion of
her Gore stock in order to support the family. Thariage ended in divorce and
left Susan in a difficult position. Until 1995,esparticipated in the Transcendental
Meditation movement, which left her in “very, velopd shape® After leaving
the movement, Susan spent three years convaldscageries of monasteries. By
the end of the 1990s, Susan was facing the pasgitsilpersonal bankruptcy.

In a 1999 letter to Vieve, Susan asked her motheelease 368 shares of
Gore stock in order to allow her to “participatethe lifestyle of her family and be
a better contributor” Vieve authorized, over the objections of RobestéGand
trust advisor Roy Kinsey, the release of 336 shixoes the 1964 Trust to Susan.

Around this time, the Otto Grandchildren startelitg a more active
interest in the disposition of the trust assets.2001, Nathan Otto, one of these

grandchildren, wrote a paper titled “Tangible Etteaf the Belief Space: Making a

Successful Transition from Nouveaux Riches to Sougbde Wealth,” which he

% Trial Tr. (Susan) 40-41.

173X 131, Letter from Susan to Vieve, July 18, 1999.
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circulated among the members of the Gore faffilyn the paper, Nathan argued
that the family’s belief that “[a]nything above aiddle-class lifestyle is
ostentatious, wasteful and bad . . . keeps theydnagmented and working, keeps
[family members] from working together due to timgrk, and travel constraints.
Violates the birthright of wealth'* By January 2002, Nathan had developed a
plan for the Company that would enable the Compgango public yet maintain
the family’s control through super-voting stock.

D. AFirm*“No”

On May 17, 2002, Nathan wrote an email to Susanlag¥pg the
distribution rules of the Pokeberry Trust:

Upon Vieve's death, the trust is divided into omestt for each
grandchild. In the division, there is a calculatitm equalize the
distribution to each grandchild, with a firm presuton that each
grandchild shares equally in 3,900 shares giveraith of the five
children.

In the calculation, Pokeberry is added to 3,900eshéor each of the
five siblings for a total of 26,500 shares. Thitatmf 26,500 is then
divided by the number of grandkids to arrive [af]l equalization
number. With 19 grandkids, this number is 1,395.

Then, for each of the five siblings, the numberkinfs they have is
divided into the 3,900 they were given, and thekePerry shares are
used to add in until the total reaches 1,395.

18 3X 141.

¥d.
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So for instance, Bob was allocated 3,900 sharesharhas four kids.
His 3,900 shares are presumed to be equally diadsmhg his kids to
reach 975 shares apiece. Then, 420 Pokeberry shi@esided in to
make up the total to 1,395 per child.

Because each of your siblings has four childrea,cddculation is the
same for everyone except the Ottos. For the O&®H0 is divided
among three children, making 1,300 presumed tonberited from
you. Then the Pokeberry shares are added into mhak&otal 1,395:
95 share per Otto boy.

So there you have it: 420 shares for each grardietitept the Ottos,
who would receive 95 each.

If you had one more child before Vieve's deathnttiee calculation
would even out among all the branches, each o2thgrandchildren
would receive 350 shares from Pokeberry.

The difference to the Otto branch of three vs fohildren is 285
shares vs 1,400 shares, a difference of 1,115 slodr€ore stock....
The hypothetical fourth child would also receiveO3Shares, of
course’?’

Several days later, Nathan suggested that Susgrt aéo granddaughter

Jenna Otto. Jan C. objected to the idea, and Sirspaped Jenna as a candidate.

Vieve Gore celebrated her birthday on March 13,3200At the party,

Nathan made a forceful and passionate appeal teeMi® change the Pokeberry
formula® Despite Nathan's plea, Vieve gave Nathan a finm."?* After failing

to obtain unanimous consent from the other gramdiem or the backing of Vieve,

20 JX 154, Email from Nathan to Susan, May 17, 20@th(@written notes omitted).

2L Trial Tr. (Susan) 166-67; Vieve became very upset told Susan later that “It almost killed

me.” Id. at 21.

22 JX 204, Mem. From Nathan to Susan, Jan C., JanB.Joel, April 28, 2003.
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the Otto Grandchildren decided to proceed with@wpaon. Two weeks after the
birthday party, Susan’s ex-husband, Jan C., jokisgiggested that Susan adopt
him.

That suggestion quickly generated serious discanssn April 18, Nathan
informed Jan C. that Susan wanted to move forwatk the adoption. The next
day, Susan wrote to Jan C. and Nathan to explan“ftjihe financial benefit to

[Jan C.] would be nice, but not substantial >

Inh response, Jan C. wrote that he
“did not expect any financial benefit from Pokelgeshould the adoption actually
occur . .. The only thing | ask is that | not ineuny out-of-pocket expenses as this
proceeds®
Suspicious of Jan C.’s motivations, Susan askedCJamhy he was willing

to be adopted. Jan C. responded that he belidhveddttober Instrument was
seriously flawed and that he wanted to achieve geraquitable distribution for his
children. Again, Jan C. represented that any irecomprincipal he received from
the trust would be distributed to the grandchilditers taxes or expenses incurred.

Eventually, Susan agreed to adopt Jan C. On JOn@®@3, she filed a

Petition for Final Decree of Adoption of Adult Pensin a Wyoming state court.

23 JX 200, Email from Susan to Jan C. and the Otam@children, Apr. 19, 2003.

24 JX 201, Email from Jan C. to Susan, Nathan, aet| Apr. 21, 2003.
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Her ex-husband’s adoption became final on July2003. At the time, Jan C. Otto
was 65 years oltf,

E. A Change of Heart

Five days after being adopted, Jan C. began toenmiate keeping the
distributions from the Pokeberry Trust for himselfSeven days after being
adopted, he decided to modify the original plandmstributing the trust corpus to
include his other stepsons, nieces and nephewsthé&end of 2004, Jan C. had
decided to keep all of the income from the Pokeb€rust for himself.

Susan and the Otto Grandchildren discovered Jas change of heart in
January 2005. In response, Susan wrote to her aslasg whether she should
“un-adopt” Jan C. Before Susan could take actlmwever, Genevieve Gore
passed away on January 20, 2005. The next moaanS four siblings received
notice of the adoption.

On March 10, 2005, Susan filed a Petition for Cartdion with the Court of
Chancery. During the discovery phase, the Mayrdnsént was located among
Bill's papers. The May Instrument appeared to hereated an irrevocable trust
with respect to the same stock that had been taesf under the October

Instrument. Under the terms of the May Instrumanérge percentage of the trust

25 JX 219, Jan C. Otto’s Consent to Adoption by SusarGore Pursuant to Wyoming Statute §
1-22-113.

14



corpus would have to be sold to pay estate taxéshmuremainder would be
divided evenly among the Gore grandchildren.

A mediation conducted in 2007 failed to produceagreement binding on
all of the parties. The Vice Chancellor then lohted the action with respect to
Jan C. Otto and held, in the first opinion, that Ta was barred from claiming any
personal economic benefit in the Pokeberry Trusthieyunclean hands doctriffe.
In the second opinion, the Vice Chancellor heldt ttrkee October Instrument
governed the Trust, the Pokeberry formula was yé#iiel mediation agreement was
unenforceable, and that Jan C. Otto is not a gralidor purposes of the Trust
and not entitled to specific performance or damagssremedies for unjust
enrichment’

.  STANDARD OF REVIEW

The party asserting existence of a trust beardtinden of demonstrating
that the acts of the alleged settlor are suffictertreate a trust. In order to meet
this burden, the party must prove the existenc tofist with clear and convincing

evidence® The Vice Chancellor found that appellants meirtherden by holding

26 |n re Trust for Grandchildren of Wilbert L and Gemeve W. Gore. 2010 WL 3565489, at *6
(Del. Ch. Sept. 1, 2010).

271n re Trust for Grandchildren of Wilbert 12011 WL 3444569, at *30.
?8 George T. Bogerflrusts§ 11, at 26 (6th ed. 1987).

29 Levin v. Smith513 A.2d 1292, 1296 (Del. 198@radford v. Vinton 153 A. 678, 684 (Del.
Ch. 1930);Sadowski v. Rykaczewsk#7 A. 249 (Del. Ch. 1929).
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“the Gores intended to create, and did createyst {the “May 1972 Trust”) when
they affixed their signatures to the May Instrund&fit

Whether a declaration to become a trustee “wasidiete to create a trust is
always aquestion of factdepending upon the circumstanc&sTherefore, we
review the Vice Chancellor’'s factual finding thaetGores intended to create a
trust under the clearly erroneous standard.

[Ill.  ANALYSIS

Bogert on Trusts states that the settlor must famnmtent to create a trust in
order for the trust to be enforceableDelaware has adopted the rule that a party
seeking to prove an express trust must demonsiratatent to establish such a
trust®® In Bodley v. Jonesye held that “the authorities are agreed thatriteoto

create an express trust the intention to do so beusvidenced®

3%n re Trust for Grandchildren of Wilbert |1 2011 WL 3444569, at *17.

31 Delaware Trust Co. v. Fitzmauric81 A.2d 383, 390 (Del. Ch. 1943) (citidgnes v. Bodley
27 A.2d 84 (Del. Ch. 1942)) (emphasis added).

%2 palozie v. Palozie927 A.2d 903, 911-12 (Conn. 2007).

33 Bogert,supranote 27, at 24 (“The intent to have a trust mwstanly be formed in the mind
of the settlor but must also be expressed by reduuis intent to writing or by communicating it
to another.”).

34 Cravero v. Holleger566 A.2d 8, 14 (Del. Ch. 1989) (“one seeking tove an express trust
must demonstrate the intent to create such a jrust”

% Bodley v. Jones32 A.2d 436, 438 (Del. 1943).
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Under the Restatement of Trusts, the required rastafion of intention to
create a trust may be expressed in writing or mdoot>® We reaffirmed irLevin
v. Smiththat the intent to create a trust can be demdestréy definite, explicit
and unequivocal words, or by circumstances so henypand compelling as to
manifest the intention with all reasonable ceriafif The explicit words of the
trust will typically manifest the same intention the circumstances and conduct
that surrounds its creation. This case, howeversgnts the atypical situation,
where the extrinsic evidence contradicts the writtenifestation of intent.

A. The Gores did not form the intent to create a final enforceable
trust when they signed the May Instrument.

When determining whether a settlor has formed ¢ogiisiteintent to create
a final, enforceable trust, courts look to intrinand extrinsic evidenc&. Intrinsic
evidence is defined as “evidence existing withivriing.”*® In the trust context,

this type of evidence refers to the trust instrumeself. Extrinsic evidence is

3 RESTATEMENT (THIRD) OF TRUSTS § 13 (2003) (“the required manifestation of intentto
create a trust may be by written or spoken wordsyaronduct”).

37 Levin v. Smith513 A.2d 1292, 1297 (Del. 1986) (quotiBgdley v. Jones32 A.2d 436, 438
(Del. 1943)).

3 |n re Estate of Danie]$65 P.2d 594, 595 (Colo. 1983) (“The settlor nmahifest such intent
by objective expressions such as written documentsds and conduct, and the settlor's
subjective thoughts and beliefs are not relevaiftitjng A. Scott,Trusts8 23 (1967))see also
RESTATEMENT (THIRD) OF TRUSTS § 21 (2003) (“Similarly, if property is transfedr¢o a person
“as trustee” or “in trust,” without stating the es of any trust, the parol-evidence rule does not
prevent the admission of extrinsic evidence inteéniecomplete the terms of the apparent trust
or even to show that no express trust was intetmled created.”).

39 Black’s Law Dictionary597 (8th ed. 2004).
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defined as “evidence relating to a contract but aygtearing on the face of the
contract because it comes from other sourtedghis type of evidence, for
example, would include the circumstances surrounthe creation of the trust and
the conduct of the settlors.

Generally, courts cannot consider extrinsic eviéemdating to the meaning
of specific terms in a written trust instrumentinterpret those ternis. Extrinsic
evidence, however, is properly considered to detexriie issue ahtent to create
a trust’® This subtle difference is critical to our holdingxtrinsic evidence may
relate either to whether the trust has been fororetb the meaning of specific
terms. The former use of extrinsic evidence isyed; the latter is prohibited

where the trust language is clear and unambiguous.

4014,

*1When trust language is ambiguous, this Court basd an exception to the rul&eeDutra de
Amorim v. Norment460 A.2d 511 (Del. 1983) (finding the term “isS@nbiguous and using
extrinsic evidence to interpret the termnnan v. Wilmington Trust Co559 A.2d 1289 (Del.
1989) (finding the term “issue” undefined and holglthat the settlor’s intent be determined “in
light of the circumstances surrounding its credjio@havin v. PNC Bank316 A.2d 781 (Del.
2003) (finding the phrase “if he shall then benyl ambiguous and ruling that the settlor's
intent be determined “in light of the circumstansasrounding its creation”).

“2 Cravero v. Holleger566 A.2d 8, 14 (Del. Ch. 1989) (“one seeking tove an express trust
must demonstrate the intent to create such algudefinite explicit and unequivocal words, or
by circumstances so revealing and compelling asdaifest the intention with all reasonable
certainty.”).

18



The parol evidence rule recognizes this distinéfiamd does not preclude
the use of extrinsic evidence to resolve the goestif intent to create a final,
enforceable trust. In Addy v. Piedmontehe Vice Chancellor specifically noted
the use of “extrinsic evidence to discern if thetcact is completely or partially
integrated.* In Galantino v. Baffonewe recently approved the use of extrinsic
evidence, because it did not implicate the concanuerlying the parol evidence
rule—that the evidence would be considered for phepose of varying or
contradicting the express terms of the writihg.

1. Intrinsic manifestations of intent

The signatures on the May Instrument provide ewdethat the Gores
intended to create a trustn re Estate of Danielsthe Colorado Supreme Court
held that the “signing of the trust agreement,tgelf entirely regular, is a very

strong outward manifestation of an intent to cretite trust*” The May

*3 RESTATEMENT (THIRD) OF TRUSTS § 21 (2003) (“That extrinsic evidence is admissibi
determining whether the parties intended an integrdocument”).

* Porreca v. Gagliong265 N.E.2d 348 (Mass. 197@ge alsdScott,supranote 37, at § 38.

4> Addy v. Piedmonte2009 WL 707641, at *9 (Del. Ch. Mar. 18, 2008¢e alsaMiddletown
Concrete Products, Inc. v. Black Clawson (&02 F. Supp. 1135, 1143 (D. Del. 1992) (“[i]n
deciding whether a writing is final the most im@ont issue is the intent of the parties.”) (quoting
Sierra Diesel Injection Service v. Burroughs Cog90 F.2d 108, 112 (9th Cir. 1989)).

¢ Galantino v. Baffong2012 WL 1301221 *4 (Del. Apr. 16, 2012).

*"In re Estate of Danie|$65 P.2d 594, 596 (Colo. 1983).
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Instrument was signed, witnessed, and notarizetMan 18, 1972° The Gores
must have known that those actions carried leggalifstance, which suggests that
they intended to create a trust when they signedidtument.

The terms of the May Instrument are additional femtations of intent to
form a trust. As the Court of Chancery heldJomes v. Bodleytechnical and
formal words are of “great importance” in determmpithe actual intent of the
settlor®® In this case, the May Instrument was titled “Erfes Grandchildren of
Wilbert L. and Genevieve W. Gore,” and included ttodlowing statement:
“Wilbert L. Gore and Genevieve W. Gore . . . herélaysfer to themselves as trust
fiduciaries the property set forth in Scheduce][g8iattached to and made part of
this instrument® When viewed in isolation, these written maniféietes support
the finding that the Gores intended to create attwhen they signed the May
Instrument. But that does not conclude our anslybecause we must also

consider the extrinsic evidence contained in tlcenck

“81n re Trust for Grandchildren of Wilbert 12011 WL 3444569 at *17.
9 Jones v. Bodley27 A.2d 84, 86 (Del. Ch. 1942).

°0n re Trust for Grandchildren of Wilbert |1 2011 WL 3444569 at *17.
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2. Extrinsic manifestations of intent

Extrinsic manifestations of intent include eviderthat relates to the trust
formation but does not appear on the face of ti& tnstrument. According to the
Restatement of Trusts, “[a]cts or communicationsrpio and subsequent to, as
well as those contemporaneous with, the transfestloer act that is claimed to
create a trust may be relevant in determining wdreth property owner had the
requisite intention to create a trust.”

The Vice Chancellor made various factual findings the question of
whether the trust purportedly created by the Mastriiment was revocable. The
issue before him, we believe, did not concern thecation of a valid trust but
rather whether the Gores intended the May Instran@eareate a final and legally
binding trust at alf? We accept the following factual findings and apislem to
the question of whether the Gores intended to finatze the May Instrument.

First, the Vice Chancellor found that “the Goreweretold anyone” about

the May Instrument  According to well-settled law, choosing not to

*l RESTATEMENT(THIRD) OF TRUSTS§ 13 (2003).

2 The intent to create a trust must be measurekeatirne when the purported trust is formed.
Extrinsic evidence that the settlors changed timéirds after the fact is not relevant to the issue
of whether the settlor had the requisite intenthattime of formation.

31n re Trust for Grandchildren of Wilbert.] 2011 WL 3444569 at *18.
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communicate the existence of the trust to anyoeeigdence that the settlor has not
formed a definite, present intention to create wstff This type of extrinsic
evidence is “some but not conclusive evidence thatproperty owner did not
intend immediately to create a trust."We hold that the Gores’ failure to disclose
the existence of the trust to anyone, while strasdpy itself insufficient evidence
to establish that the Gores did not intend to femeathe May Instrument so as to
create a legally binding trust.

Second, Bill and Vieve Gore “did not employ the saformal procedure
they used when signing other irrevocable trusth Ibetfore and after this date”
For each of the 27 other trusts the Gores exedleidg their lifetime, they: (i)
signed two originals not just one, (ii) placed dooed backer on the signed
originals to indicate that it was a final trusttmsnent, (iii) initialed Schedule A of
the originals, (iv) sent a conformed copy to thlawyer, and (v) requested a
taxpayer identification number from the IRS. Ther€& followed none of these
procedures for the May Instrument. Where the@stthave followed a consistent

pattern of formalities when creating trusts andrad follow that pattern with

>4 RESTATEMENT (THIRD) OF TRUSTS § 13 (2003) (“The failure of a property owner (@tlthan a
testator) to communicate such an intention to aaydrowever (such as the failure to hand
anyone the instrument an owner had drawn up daglam intention to hold certain property in
trust), is some, but not conclusive, evidence tihatproperty owner had not arrived at a definite,
present intention to create a trust.”).

%> RESTATEMENT(THIRD) OF TRUSTS§ 14 cmt. ¢ (2003).

°8|n re Trust for Grandchildren of Wilbert |1 2011 WL 3444569 at *18.
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regard to a specific trust, that inconsistent cahdsievidence that the settlors did
not intend to create that specific trust. The abseof formalities in connection
with initializing the May Instrument supports a ding that the Gores had no
intention to finalize the May Instrument.

The absence of initials on Schedule A of the Magtriiment deserves
further elaboration. Schedule A lists the propeotype transferred from the Gores
to the trust. The May and October Instruments listlf1000 shares of Common
Stock of POKEBERRY HILL SECURITIES, INC.” as the gperty to be
transferred, but only the October Schedule A bdhesinitials “W.L.G.” and
“‘G.W.G.” By not initialing the May Schedule A, th@ores did not intend to
finalize the transfer of property into the May mmshent, and therefore, they never
funded the May Instrument’s purported trust.

Third, the Vice Chancellor concluded that “the Gomgended for the May
1972 Trust to serve as a placeholder that wouldvigeo their estate some
protection from taxes in case something happendueta before they could draft a
trust instrument that more accurately reflectedrtimentions.®” A placeholder,
by definition, cannot establish a settlor's intémtcreate a finalized, enforceable

trust.

> 1d.
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Fourth, extrinsic evidence before and after exeoutf the May Instrument
led the Vice Chancellor to correctly conclude thlé Gores “maintained a
consistent view that their assets should be digeib to their grandchildren
according to a formula that would account for sttdwkt the grandchildren would
be presumed to receive from their parents, asagealthat they would receive from
the trust and from all other sourcé8.Rather than equalize each grandchild’s
expectations, the May Instrument would have digted the trust assefser
stirpes®® Because the May Instrument failed to achieve@hees’ long held estate
planning objectives, that further evidences theeabs of any present intention to
create a final, enforceable trust under the Magrimsent.

One piece of extrinsic evidence is particularlyspsive. On May 9, 1972,
Bill sent a letter to his lawyer requesting tha¢ thust *tqualizeas nearly as
possible to the expectations of Gore stock.” Trieguest was contrary to tiper
stirpesscheme of distribution in the May Instrumé&htAt the end of his letter, Bill
also referred to the May Instrument as a draft:tilitarmination the grandchildren

would share equally in the income (as now draftét).Conduct by the Gores

81d. at *19.

%9 Black’s Law Dictionary defineper stirpesas “proportionately divided between beneficiaries
according to their deceased ancestor’s shaBéatk’s Law Dictionaryl181 (8th ed. 2004).

%0 JX 80, Letter from Bill Gore to Murdoch, May 9, 718

®11n re Trust for Grandchildren of Wilbert.] 2011 WL 3444569 at *19.
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inconsistent with the existence of a final, opemtirust is additional, strong
evidence that the Gores did not intend to credteah trust when they signed the
May Instrument. Susan and the Otto Grandchildertiend that the Gores in fact
intended to create the trust on May 8, but simpignged their minds the next day,
but the Vice Chancellor specifically rejected tbimtention and found otherwie.
We agree with the Vice Chancellor’s factual finding

In re Estate of Daniels instructive on the analysis of intrinsic andrigsic
evidence to determine a settlor’s intention to @eatrust. The settlor iDaniels
signed a trust agreement but did not fund the ,tdistlose the trust to the co-
trustee, or notify the beneficiaries. The triabdofound that the putative settlor
never created a trust. The intermediate appellatet aeversed. The Supreme
Court of Colorado reversed and upheld the triarigdwolding that the trust never
took effect because the settlor lacked the intecteate a trust:

As this summary of the evidence reflects, differ@spects of Daniels'

conduct may be focused upon to support oppositeclasions

regarding her intent. Her signing of the trust agment, in itself

entirely regular, is a very strong outward mandéen of an intent to

create the trust, but other significant evidencehef conduct and

words both before and after signing the agreemeppat the trial
court's decisiof’

%21d. (“The letter Bill wrote on May 9 does not indicats the Otto Grandchildren and Susan
contend, that the Gores had created an irrevodald¢é on May 8 and simply changed their
minds on the next day.”).

%3 |n re Estate of Danie|$65 P.2d 594, 596 (Colo. 1983).
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The record here contains conflicting evidence rdigar the Gores’ intent.
Although the Gores signed the May Instrument, thigyilarly failed to tell anyone
affected about the trust or to affix Schedule Ahwtibeir initials to formalize the
transfer of property to the purported trust. Givka extrinsic evidence the Vice
Chancellor considered, but not for the purposeatéminining whether the Gores
intended to create a trust by executing the Mayrunsent, we conclude the Gores
never intended the May Instrument to constituteal and enforceable trust.

We agree that there is evidence to support the @ancellor’s finding that
the Gores revoked the May Instrument and supersédedth the October
Instrument. The evidence taken in its entiretywéwer, firmly persuades us that
the Gores never formed an intent to create a &ndl enforceable trust in May of
1972. To the extent the opinion below found othsewwe reject that finding.
Because the Gores never finalized the May Instriraed as a consequence no
trust was created, we need not address whethéeiviag Trust” was revocable.
Therefore, we affirm, although on different grounitie Vice Chancellor’s holding

that the October Instrument governs the Pokebaugt

% Unitrin, Inc. v. American General Corp51 A2d 1361, 1390 (Del. 1995).
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B. The Pokeberry formula is valid, enforceable, and awrately
expresses the Gores’ intent.

The Otto Grandchildren contend that the Pokebeasrgnéila should not be
enforced because it did not carry out the Goredénion to treat their
grandchildren as equally as possible. The cepwait of contention is whether
the Gores intended to divide the shares in the If@ke Trust equallyn fact or
instead to use the shares in the Pokeberry Trusgjt@lize the total amount of
shares the formulpresumedhat each grandchild expected to recéive.

The Vice Chancellor found that “the Gores intentieat the corpus of the
Pokeberry Trust be distributed to their grandclkitdaccording to the Pokeberry
formula, which would equalize the expectationsh&f grandchildren when taking
into account both the shares of Pokeberry and @@03hares the Gores had given
to their children.®® This finding is supported by the text of the fif@ctober
Instrument, which states that the principal of thest shall be distributed “in
proportions that, as nearly as possildgualize the expectation®n April 14,

1972) that each of our present and future grandiailwill have.®’

® Having held that the Gores did not intend the Megrument to be an enforceable trust,
references to the Pokeberry Trust denote the Octabgument.

% In re Trust for Grandchildren Wilbert.L.2011 WL 3444569 at *25.

®7 JX 90, October Instrument, ES 102 000078 (emplzakied).
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The description of the Pokeberry formula and thedtlyetical case provided
in the October Instrument are consistent with aention to equalize presumed
expectation§® Before the formation of the Pokeberry Trust, Bares had already
given each of their five children 3,900 shares.e Hokeberry formula assumed
that the 3,900 shares would be divided among thedphildren in each branch of
the family. But, that created a problem, in thargichildren with fewer siblings
would receive more shares than grandchildren witbremsiblings. Robert,
Virginia, David, and Elizabeth Gore each had fdufdren, while Susan Gore had
only three children. Under the Pokeberry formtiteg, Otto Grandchildren would
receive fewer shares of the Pokeberry Trust to emsgte for the extra shares they
would expect to receive from Susan.

The majority of Susan’s 3,900 shares, however, werknger available for
distribution to her children. This deficit creatad even larger gap between the
Otto Grandchildren’s expectations under the Pokgbfirmula and what they
would actually receiv&’ The text of the October Instrument recognized tsue
but specifically provided no remedy: “we emphasthat for purposes of the

division into shares there becanclusive presumptiothat each grandchild will

%8 1d. at ES 102 000079.

% 1n re Trust for Grandchildren Wilbert.. 2011 WL 3444569 at *20.

28



share with his siblings 3,900 units of assets @erifrom useven though in fact
this is not s¢"°

The Vice Chancellor found as fact that the Goreésnided to equalize the
expectations for each grandchild. The record sdppthat finding. It
demonstrates that the Gores intended to take ictmuat what individual
grandchildren would expect to receive from theirgpés when allocating shares
transferred directly by the October Instrument. WWerefore uphold the Vice
Chancellor’s factual finding.

C. Jan C. Otto is not a “grandchild” of Bill and Vieve Gore for
purposes of the Pokeberry Trust.

Jan C. Otto is Susan Gore’s ex-husband. Togethey, have three sons.
On July 10, 2003 Susan Gore formally adopted Jana<C.her fourth son.
According to the Vice Chancellor, Susan Gore adbper 65 year old ex-husband
“for the sole, and improper, purpose of thwartingcocumventing the Gores’
intentions regarding the Pokeberry Trust” by inemreg@ the amount of shares
allocated to Susan’s branch of the faniilyOn appeal, Susan and the Ottos claim
that the Vice Chancellor erred by not recogniziag €. Otto as a grandchild under

the Pokeberry Trust.

93X 90, October Instrument, ES 102 000078 (emplzakied).

1 re Trust for Grandchildren Wilbert.. 2011 WL 3444569 at *25.
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Where a provision of the trust instrument is claad unambiguous, the
court will not consider extrinsic evidence to vapy contradict the ordinary
meaning of the provisioff. Where a term is ambiguous, however, then the
settlor’s intent controls the interpretation of teem/® “The intent is determined
by considering the language of the instrument, @&aan entirety, in light of the
circumstances surrounding its creatidh.”

In circular fashion, the October Instrument defiaeshild of any person as a
“child, children, or issue of that person by adoptas well as by blood” The
term “grandchild” is not defined. Therefore, thac& Chancellor properly
identified the ambiguity as whether a person adbme an adult for purely
strategic reasons, and not for the purpose of iogeat parent-child relationship
with its attendant emotional ties is a “grandchifdt purposes of the Pokeberry
Trust.

The Vice Chancellor found as fact that the Gorkd thot intend to provide
for adult adoptees with whom their children hadpaoent-child relationship’®

The record supports this finding. In a memoranduom the Gores to their

"2Wilmington Trust Co. v. Annaf31 A.2d 1209, 1211 (Del. Ch. 1987).
3 Dutra De Amorim v. Normen60 A.2d 511, 514 (Del. 1983).

1d. (citing Chinn v. Downs421 A.2d 915, 920 (Del. Ch. 1983)).

> JX 90, October Instrument.

®1n re Trust for Grandchildren Wilbert L2011 WL 3444569 at n.205.
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lawyer, the Gores restated their goals that thesabh beneficiaries would close “at
the time of the death of the last of G.W.G. or M&Lor at the time our daughter
Betty reaches 45 years of age (or May 2, 1992) ldvier occurs last - notep
that all our Grandkids are borh’’ This language indicates that the Gores
considered the grandchildren as minors who weregband integral to the parent-
child relationshig® Because Jan C. was 65 years old at the timeso&duption,
the Gores did not intend for him, or anyone sinylaituated, to benefit from the
Pokeberry Trust.

To determine the collateral economic consequentasa adult adoption for
a trust, we may properly consider the purpose efatioption. InChichester v.
Wilmington Trust Cq.the Court held that “[t]he finality of adoptioroes not
preclude inquiry into its purpose in the context adtermining a class of
beneficiaries, and the intent or purpose of théates or trustor can always be
examined to determine if he intended to benefitptetb individuals.” In re
Adoption of Swans8hfurther recognized that there are common senséaliimns

on any adult adoption. By way of example, we notieat “no court should

"7 JX 71, Letter from Bill and Vieve Gore to Murdodkpril 3, 1972.

"8 Typically, extrinsic evidence cannot be appliedhterpret specific terms of a trust instrument,
but because the term “grandchild” is ambiguousaveepermitted to examine extrinsic evidence
to determine the settlor’s intent.

9 Chichester v. Wilmington Trust G877 A.2d 11, 14-15 (Del. 1977).

8 |n re Adoption of Swansp623 A.2d 1095, 1099 (Del. 1993).
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countenance an adoption to effect a fraudulengégdl or patently frivolous
purpose.?

In the opinion below, the Vice Chancellor foundttasan and the Ottos
pursued the adoption of her ex-husband “for the,sahd improper, purpose of
thwarting or circumventing the Gores’ intentiongagding the Pokeberry Trust”
Nathan Otto attempted to convince Vieve to amemrdRokeberry formula on her
ninetieth birthday, but she rebuffed him. Two weékter, Jan C. Otto jokingly
suggested that Susan adopt him. Within four mgor8hsan formally adopted Jan
C. as her son. The timing of the adoption andithekground preceding it, are
evidence that the adoption was pursued in ordewuridermine the Gores’
intentions. The fact that the Susan kept this adopsecret until Vieve died
further evidences that Susan and the Otto Grardtehil knew that they were
acting to thwart Vieve’s intentions. Finally, Sndzerself testified that the purpose
of the adoption was to be “purely a device to ewenPokeberry” a result clearly

contrary to the Gores’ goal of equalizing expeotaf®

8 d.

821d. at *25.

8 Trial Tr. (Susan) 128 (Q. “This was purely a devip even out Pokeberry, correct?” A.
“Yes.”).
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Even if the adoption is technically proper underdamyng law — which we
assume for purposes of this opinion — that doéseduire us to recognize Jan C.
as a grandchild beneficiary of the Pokeberry TrusWe affirm the Vice
Chancellor's holding that, for purposes of the Rukey Trust the class of
“grandchildren,” is limited to the Gore’s 19 natubbarn grandchildren.

D. The mediation settlement is unenforceable becausé was not

signed by all of the beneficiaries and co-trusteeglentified as
parties to the agreement.

In 2007, some of the parties engaged in a voluntaediation, which
resulted in a settlement agreement. The Otto Gralitlen claim that the Vice
Chancellor erred by failing to enforce that setdé@in agreement. Court of
Chancery Rule 174 states that “if the parties wmedlin the mediation conference
reach agreement with regard to the issues idettifiethe consent to mediation,
their agreement shall be reduced to writing andhesigby the parties and the
mediator.®

One representative each of the Otto, David GordeRdsGore, Giovale, and
Snyder grandchildren branches signed the settlemgiement. The remaining
grandchildren, however, did not siffh. Moreover, none of the contingent

beneficiaries of the Pokeberry Trust — the greaandchildren — were

84Ct. Ch. R. 174.

8 JX 269, Pokeberry Trust Resolution of Share Allimralssue, Sept. 27, 2007.
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represented at the mediation, and no one on tlehalb validly agreed to the
proposed share allocati8h.Finally, although the settlement agreement pusptor
include the co-trustees and Susan as parties taagheement, the co-trustees
refused to sign f’

The Vice Chancellor held that the mediation failéml produce an
enforceable settlement agreement because it wassigaed by all of the
beneficiaries or the trustees identified as pattethat agreement. We agree and
affirm the Vice Chancellor’'s holding that the agresmt is unenforceable.

E. Jan C. Otto’'s claims for unjust enrichment and speific
performance were properly rejected.

Jan C. Otto contends that Susan and the Otto Gnddamn agreed to (1)
share in the beneficial results brought about Byalioption, (2) pay for any and all
expenses that would result from agreeing to thetmio, and (3) provide Jan C.
with a comfortable retiremefit. In a March 2010 trial, the Vice Chancellor held
that the unclean hands doctrine barred Jan C. i@to claiming any economic
benefit under the trust. In the second stage ef lhurcated trial, the Vice
Chancellor rejected Jan C. Otto’s claims for unjestichment and specific

performance.

8n re Trust for Grandchildren Wilbert.L. 2011 WL 3444569 at *29.
87 4.

881d. at 26.
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A party claiming unjust enrichment must prove “@) enrichment, (2) an
impoverishment, (3) a relation between the enriattnad impoverishment, (4)
the absence of justification and (5) the abseneerefmedy provided by law® In
the opinion below, the Vice Chancellor held that @a is not a Gore grandchild
for purposes of the Pokeberry Trust. We agreeadinon that holding. Because
the Otto Grandchildren received no benefit from ddeption, Jan C. is unable to
demonstrate an enrichment and the claim for ugasthment fails.

To establish a right to specific performance, thaetypseeking the remedy
must provejnter alia, a valid and enforceable contract between thegsaftThe
elements necessary to prove the existence of amoemible contract are: (1) the
intent of the parties to be bound, (2) sufficientiefinite terms, and (3)
consideratiori:

With respect to expense reimbursement, the VicenG#or held that an
enforceable contract existed, but found also thatQ. Otto “is not entitled to the
repayment of expenses he incurred after he breatiadgreement by pursuing

the right to retain a personal interest in the meoor principal of the Pokeberry

8 Metcap Sec. LLC v. Pearl Senior Care,.|r2009 WL 513756 at *5 (Del. Ch. Feb. 27, 2009)
aff'd, 977 A.2d 899 (Del. 2009).

% Szambelak v. Tsipoura®007 WL 4179315 at *4 (Del. Ch. Nov. 19, 2007).

%1 Gallagher v. E.l. DuPont De Nemours & C@010 WL 1854131 at *3 (Del. Super. Apr. 30,
2010).
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Trust.®? In Peden v. Graywe held that “specific performance will not beugted

to a party who is in default of a material obligatiunder the contract, unless that
party is excused from performance of that obligatid Jan C. has not shown any
legal or equitable basis to support his decisioretain all of the income from the

Pokeberry Trust for himself. Furthermore, Jan & &lready benefited by having

more than $289,000 in legal expenses paid by Sasanhis sons before he

breached his agreement with them.

With respect to Jan C.’s claimed entitlement tashathe beneficial results
and to have a comfortable retirement, the Vice Cabor found no enforceable
contract: “Jan C. has not proven the existencengfadher agreement under which
he would be entitled to additional payments from former wife and sons? In
fact, Jan C. represented to Susan that he didesit any benefits other than out-
of-pocket expenses as a result of his participatidoreover, he promised to
distribute the shares he received to the Otto Gaifetten?® To the extent offers

were made, these offers were conditioned upon Jana@option creating more

%21n re Trust for Grandchildren Wilbert.. 2011 WL 3444569 at *28.
% Peden v. Gray886 A.2d 1278 (Del. 2005) (TABLE).

% In re Trust for Grandchildren Wilbert.. 2011 WL 3444569 at *28.
*1d.
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income for the Otto Grandchildréh. That never occurred. Therefore, Jan C.’s
claim for specific performance fails.
IV. CONCLUSION
For the foregoing reasons, the judgment of the CaofirChancery is

affirmed.

%1d. at *27.
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