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HOLLAND, Justice:



The plaintiff-appellant, RAA Management, LLC (“RAAappeals
from a final judgment of the Superior Court thatsrdissed RAA'’s
Complaint, pursuant to Rule 12(b)(6) of the Rule€wil Procedure. In the
Fall of 2010, RAA was one of several potential leiddfor the defendant-
appellee, Savage Sports Holdings, Inc. (“Savagerivately-held sports
equipment manufacturer. As a precondition to Seavagviding RAA with
the company’s confidential offering memorandum antder confidential
information regarding the company, RAA and Savagred into a non-
disclosure agreement (“NDA”). RAA terminated negbbns with Savage
before the parties executed a final sale agreement.

RAA’s Complaint alleges that Savage told RAA at thiset of their
discussions that there were “no significant unréedrliabilities or claims
against Savage,” but then during RAA’s due diligeimto Savage, Savage
disclosed three such matters, which caused RAAdam@on negotiations for
the transaction. The Complaint contends that hadA RkAown of those
matters at the outset, it never would have proakéoleonsider purchasing
Savage. Therefore, according to RAA, Savage shbeldiable for the
entirety of RAA’s alleged $1.2 million in due dibgce and negotiation

costs. The Superior Court held otherwise, and idsed RAA’s Complaint.



On appeal, RAA has advanced several claims. ,FRAA submits
that the Superior Court erroneously read the nbanee disclaimer
language in the NDA to absolve Savage of frauderathan unintentional
inaccuracies. Second, and alternatively, RAA aoadethat the Superior
Court incorrectly allowed an ambiguous disclaimeithe NDA to absolve
Savage of all liability for fraud. Third, RAA arga that the Superior Court
incorrectly enforced the NDA to preclude RAA’s frhwclaims because
Savage allegedly made misrepresentations “aboutriabtacts within the
defendant’s peculiar-knowledge.” Finally, RAA aeguthat, to the extent
that the NDA absolved Savage from fraudulent migsgntations, the NDA
is unenforceable for public policy reasons.

Facts

Savage is a Delaware corporation with its prinicgace of business
in Westfield, Massachusetts. Its primary operasagsidiary is one of the
largest rifle manufacturers in the United Stat€&AA, a Delaware limited
liability corporation based in Wilmington, Delawaiie an investment firm
with $1.3 billion of capital under management.

RAA’s Complaint alleges that in September 2010,a8a&y through its
advisor, Robert W. Baird & Company (“Baird”), cootad RAA about

becoming a potential bidder to purchase Savageard Beas conducting a



private auction of Savage. Thereafter, RAA begariaging the possibility
of purchasing Savage.

In order to obtain confidential documents and infation from
Savage, as part of its due diligence process, Ratared into a NDA with
Savage on September 17, 2010. Pursuant to the RBA, agreed to keep
confidential all information furnished by Savageficerning the Company
that is non-public, confidential or proprietarynature[.]” In negotiating the
terms of the NDA, the parties were each represebyedxperienced legal
counsel.

In the NDA, RAA agreed that Savage was making moagentations
or warranties as to the accuracy or completenesngfinformation (the
“Evaluation Material”) being provided to RAA, ankat Savage would have
no liability to RAA resulting from RAA'’s reliance rosuch information,
except for breaches of representations and waesaniiat Savage was to
later make in an executed “Sale Agreement.” Papdgr7 of the NDA
states:

You [RAA] understand and acknowledge that neitlher t

Company [Savage] nor any Company Representativeksng

any representation or warranty, express or impliedicathe

accuracy or completeness of the Evaluation Matenaif any

other information concerning the Company provided o

prepared by or for the Company, and none of the @2mynor

the Company Representatives, will hawy liability to you or
any other person resulting from your use of the liatson
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Material or any such other information.Only those
representations or warranties that are made tochaser in the
Sale Agreement when, as and if it is executed, safject to
such limitations and restrictions as may be spegtifin] such a
Sale Agreement, shall have any legal effect.

In the NDA, RAA also waived any claims it might leawm connection
with any potential transaction with Savage unléssgarties entered into a
definitive sale agreement. Paragraph 8 of the Nibviges:
You [RAA] understand and agree that no contract or
agreement providing for a transaction between yond the
Company [Savage] shall be deemed to exist betweenand

the Company unless and until a definitive Sale Agrent has
been executed and delivered, and you hereby waiaglvance,

any claims . . . in connection with any such trangactinless
and until you shall have entered into a definitiGale
Agreement.”

After undertaking some preliminary due diligencé&/Rexpressed an
interest in purchasing Savage. RAA submitted &elredf Intent (“LOI”) to
Savage, which stated that RAA’s “principals havéergive investing and
operational experience having participated in tradal asset and stock
deals as well as special situation transactioi$é LOI set out the terms on
which RAA might purchase all outstanding shareSafage in exchange for

a cash payment of $170 million. In the LOI, Savageeed to negotiate

! Emphasis added.
2 Emphasis added.



solely with RAA for a period of 45 days. The pastiexecuted the LOI on
December 22, 2010.

RAA engaged in further due diligence during Japuand February
2011. In March 2011, RAA notified Savage that #wno longer interested
in acquiring Savage and demanded payment from 8aeagts “sunken due
diligence costs” of $1.2 million. Savage rejeci®8A’s demand.

RAA’s Complaint

RAA initiated this lawsuit in April 2011. In its @nplaint, RAA
contends that Savage committed fraud by “misreptfiag] to and
conceal[ing] from RAA” the existence of three akelg‘material unrecorded
liabilities and claims against it.” According tAR, any one of those three
liabilities would have caused RAA to have nevermtited to acquire
Savage.

The first alleged material liability was an invgstiion by the New
York State Department of Environmental Conservati®&AA contends that
Savage failed to disclose the existence of an owggoivestigation by the
New York State Department of Environmental Consgowainto the
activities of a predecessor company of SavageeaCtmal-Frankfort State
Superfund site. According to RAA, Savage spediffcanisrepresented the

existence of this investigation in a document Ggal as Exhibit B to the



Complaint) Savage provided in the on-line data roevhich states that
Savage “has no potential Superfund liabilities.AARclaims that it “would
not have even pursued due diligence” had it knolwugthis investigation
from the inception of its expressed interest indgg@v

The second alleged material liability was the pté& unionization of
the employees at Savage’'s BowTech facility. RAAnteads that in
February 2011, in the course of negotiations and diigence, Savage
promptly notified RAA that it had received a notitem the National Labor
Relations Board (“NLRB”) that a minority of emplos® at a plant in
Oregon, operated by Savage’s subsidiary BowTech, petitioned the
NLRB to allow an employee vote at the plant foramization. RAA,
however, alleges that “[o]n several occasions ii120Savage and its
representatives advised RAA and its representatilias there were no
unionization efforts at [Savage’s] BowTech PlantEngene, Oregon, even
though Savage knew for months that there were oggeiforts to unionize
the BowTech Plant.”

The third alleged material liability was a “muitidlion dollar”
BowTech lawsuit. The RAA Complaint asserts thaewlasked whether
there was any litigation or potential litigationaagst the company, Savage

“advised RAA of various lawsuits, and ultimatelywasgd it of a $40 million



patent and contract lawsuit against BowTech that filad on February 18,

2011.” RAA alleges that “Savage was aware of tbeemtial for a lawsuit

against BowTech since April 2010, long before dathsed it to RAA.”
Superior Court Decision

Savage filed a motion to dismiss RAA’'s Complaintguant to Rules
12(b)(6) and 9(b) of the Superior Court Rules ofild?rocedure. For the
purposes of deciding Savage’s motion, the Sup&uurt accepted as true
the allegations of fact in RAA’'s Complaint. Neverless, the Superior
Court granted Savage’s motion to dismiss.

The Superior Court held that two separate provssionthe NDA
“unambiguous]ly]” bar liability for fraudulent mispresentations. First, the
Superior Court determined that in Paragraph 7 ef MDA (the “non-
reliance disclaimer”), RAA expressly disclaimedagte on the accuracy or
completeness of any information provided to RAAtie course of due
diligence. RAA also agreed that any claim based due diligence
information would be limited to a claim arising oof a completed
transaction, based on the representations and ntigss&Savage would make
in a final, definitive sale agreement. Second,3bperior Court relied “to a
lesser extent” on Paragraph 8 of the NDA, in wHitRA expressly waived

bringing any claim relating to a transaction betwehe parties, except



claims based on a completed transaction wheredtieep had entered into a
binding, final sale agreement. The Superior Coartcluded that the NDA
disclaimers and waiver were “unambiguous” and “aled] the seller
[Savage] from intentional fraud.” In its benchingl, the Superior Court
stated:

[W]here a sophisticated investor like RAA Managetragrees

to perform due diligence with the understanding tha seller

disclaims any warranty of accuracy or completenesshe

information it provides to the potential buyer, thee diligence

IS governed by . . . a buyer beware notion, thanheabsolves

the seller from intentional fraud.
The Superior Court also ruled that the “peculiaktedge” exception to
fraud disclaimers recognized under New York law dwdt apply.
Accordingly, it dismissed RAA’'s Complaint with pugiice.

The Superior Court did not explicitly decide whethaelaware or
New York law applies. Savage argues that Delavaregoverns RAA’s
fraud claim, since Delaware courts apply the lawhef state with the “most
significant relationship to the occurrence and phaeties” to fraud claims.

RAA argues that the NDA’s New York choice of lawopision compels the

application of New York law. In this appeal, wesase that New York law

% See Gloucester Holding Corp. v. U.S. Tape & StRfgds., LLG 832 A.2d 116, 124
(Del. Ch. 2003).
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applies, but conclude that the outcome would bestdme under Delaware
law.
NDA Unambiguous

In this appeal, RAA first argues that the “most sa@abl[e]’
interpretation of the language in the NDA is toitilRAA’s non-reliance
disclaimer to barring claims based on “mistakearontentional oversights”
or “negligent failures to disclose,” but “not willffalsehoods.” Conversely,
Savage argues that the plain text of Paragraphr& RAA from asserting
claims based on alleged inaccuracies or incompetemanythingsaid to
RAA in the course of due diligence, regardless abege’s “intent” in
conveying the information.

In Paragraph 7 of the NDA, RAA acknowledged andeadrthat
Savage was making no representations or warraaside the accuracy or
completeness of due diligence information, and Seatage would have no
liability to RAA for RAA’s use of “any such othenformation,” save for
representations and warranties made by Savagefimaladefinitive “Sale
Agreement.” The language in Paragraph 7 does stihdguish between due
diligence information that is inaccurate or incoeipl because of Savage’s
negligence or mistake, and due diligence infornmatidaimed to be

“fraudulently” or “intentionally” inaccurate or imenplete. Therefore, we
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conclude RAA’'s argument — that the language of theclaimers in

Paragraph 7 of the NDA should be construed as giryian exception for
“‘intentional” or “fraudulent” misrepresentationshas no basis in the NDA
and thus lacks merit.

Second, and alternatively, RAA argues that if tikeua disclaimer
language in Paragraph 7 of the NDA cannot be regor@viding an express
exception for inaccurate or incomplete informatadtributable to fraud, that
language is “at least ambiguous” as to whetherND& creates such an
exception. In two prior cases, the Court of Chanpacaterpreted and
enforced NDA provisions with disclaimers that arnetually identical to
those at issue in the present castn both cases, the Court of Chancery
found the disclaimer language at issue to be unguolis under both New
York and Delaware law.

In Great Lakes Chemical Corp. v. Pharmacia Corine Court of
Chancery held that several clauses in a purchasemgnt between two
sophisticated corporations precluded the buyer fiamsserting any fraud

claims against the seller under Delaware 9awTwo of those clauses

* Emmons v. Hartford Underwriters Ins. C697 A.2d 742, 746 (Del. 1997) (“Contract
interpretation that adds a limitation not foundtive plain language of the contract is
untenable”).

®> Great Lakes Chem. Corp. v. Pharmacia Coif88 A.2d 544 (Del. Ch. 2001k re
IBP, Inc. S’holders Litig.789 A.2d 14 (Del. Ch. 2001).

® Great Lakes Chem. Corp. v. Pharmacia Cpf88 A.2d at 551-56.
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contained almost the same language as the NDA@ i\ this appeal. The
clauses inGreat Lakesdisclaimed liability resulting from the use of fan
information, document, or material made availalldhte Buyer in certain

‘data rooms™ andany “representation or warranty as tiee accuracy or
completenessf the information . . . made available in connattwith any
further investigation of the Company.”

In Great Lakesthe Court of Chancery held that the buyer cout n
have justifiably relied on any representations miaylehe seller during the
due diligence process, because the record refletitatd “two highly
sophisticated parties, assisted by industry coastdtand experienced legal
counsel, entered into carefully negotiated disolitanguage after months
of extensive due diligencé.As then Vice Chancellor (now Justice) Jacobs
explained:

Were this Court to allow [the buyer] to disregand tlear terms

of its disclaimers and to assert its claims of drathne carefully

negotiated and crafted Purchase Agreement betvineepatrties

would . . . not be worth the paper it is written ofo allow [the

buyer] to assert, under the rubric of fraud, claithat are

explicitly precluded by contract, would defeat tteasonable

commercial expectations of the contracting partiasd
eviscerate the utility of written contractual agremts’

’1d. at 552 (emphasis added).
®1d. at 555.
%1d. at 556.
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Accordingly, inGreat Lakesthe Court of Chancery held that “the parties’
contractually agreed-to disclaimers extinguish tiaud claims being
asserted [by the buyer]®”

In In re IBP, Inc. Shareholders Litigatipthe Court of Chancery held
that language nearly identical to the disclaimethie NDA applied to fraud
claims and barred liability for fraudulent misrepeatations under New
York law!* In that case, an acquiring corporation (“Tysostught to
rescind the merger agreement between itself anda¢ljeired corporation
(“IBP™), on the grounds that IBP fraudulently induatthe merger through
misrepresentations and omissions made during teeddigence process.
The Court of Chancery rejected Tyson’s fraud clampart because of a
non-reliance clause in the parties’ Confidentiahtyreement entered into at
the beginning of the parties due diligence/negotigprocess:

We [Tyson] understand and agree that none of thep@ay, its

advisors or any of their . . . representativeshéye made or

makeany representation or warranty, express or impliedoas

theaccuracy or completeness of the Evaluation Material or (ii)

shall haveany liability whatsoever to us or our Representatives

relating to or resulting from the use of the Evélwa Material
or any errors therein or omissions therefrom, ekgethe case

191d. at 556. The fraud claims barred by the disclaneGreat Lakesncluded a claim
that the seller lied during due diligence discussiabout the target company’s current
sales performanceSee idat 551, 554.

n re IBP, Inc. Sholders Litig.789 A.2d 14, 72-73 (Del. Ch. 2001).

21d. at 72.
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of (i) and (ii), to the extent provided in any dgfive agreement
relating to a Transactios.

In analyzing the foregoing provision, the CourGifancery held:
The intent of the Confidentiality Agreement is cled was
designed to require Tyson to waive any deficiendreslue
diligence as a basis for suit, unless that defayiezonstituted a
breach of representation or warranty in the resultmerger
agreement’
Then Vice Chancellor (now Chancellor) Strine deteed that the quoted
language in the Confidentiality Agreement “emphefglf to an objective
reader that thenerger negotiation process would not be one during which
Tyson could reasonably rely on oral assurancestedal, if Tyson wished to
protect itself, it would have to ensure that angl @romises were converted
into contractual representations and warrantieslh applying New York
law, the Court of Chancery held that the disclaineemguage in the
Confidentiality Agreement was unambiguous and dtate
[The Confidentiality Agreement] contributes to #eution with
which Tyson should have taken any oral assuranges o
representations from IBP during the Merger negotat
process. Tyson had agreed that it could not usecaaly or
written due diligence informatiorof omissions therefrojras a
basis for a lawsuit unless that issue was coveyed bpecific

provision of a subsequent, written contract. A®sult, Tyson
could not have assumed that it could place reasemabance

131d. at 32 (emphasis added).
1d. at 73 n.179.
151d. at 32 (emphasis added).
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on assurances of IBP that were not reduced to @fsperitten
promise in the Merger Agreemefit.

In this case, as imn re IBP and Great Lakes RAA contractually
agreed in the NDA that Savage was not making aoiesentations as to the
“accuracy or completeness” of materials and infaromait provided during
diligence; that Savage would not have any liabiifyreason of RAA’s use
of and reliance on the diligence materials; and tihha only representations
or warranties on which RAA could rely were thosetamed in a final,
definitive executed sale agreement. NeverthelRAs asserts that, because
the NDA “fails to disclaim liability for fraudulenstatementspecifically
even if its general language may do so by implicdi]” the NDA does not
operate to preclude claims of fraud under New Mavk

The Court of Chancery rejected that argumerieat LakesandIn
re IBP, finding that contractual provisions nearly ideatito those in the
NDA here were specific enough to bar fraud claimdar New York and
Delaware law Indeed, thén re IBP court rejected the same argument that
RAA makes in this appeal:

Tyson [the acquiring corporation] tries to compattee
Confidentiality Agreement’s liability limitation t@a boilerplate

18|d. at 73 (citingDanann Realty Corp. v. Harrid57 N.E.2d 597, 599 (N.Y. 1959) and
other New York cases).

7 See Great Lakes Chem. Corp. v. Pharmacia Gaig§8 A.2d at 555-50n re IBP, Inc.
S’holders Litig, 789 A.2d at 32, 72-74.
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integration clause. But the Confidentiality Agresris a short

and important contract knowingly entered into bysdiy to

govern its relationship with IBP [the acquired amgtion].

Tyson thus seeks to have this court relieve it ofsk that it

assumed with full knowledge and to deprive IBP & i

legitimate contractual expectations. Under New Yaok

Delaware law, the Confidentiality Agreement is &atl and

enforceable contract that precludes Tyson’'s pldaetexcused

from its own commitment’

We agree. Under Paragraphs 7 and 8 of the NDA, RAA
acknowledged that in the event no final “Sale Agrest” on a transaction
was reached, Savage would have no liability, anddcoot be sued, faany
allegedly inaccurate or incomplete information pded by Savage to RAA
during the due diligence process.

“Peculiar-Knowledge” Exception Inapplicable

RAA next argues that the Superior Court should hdgelined to
enforce the NDA under New York’s “peculiar-knowledgxception. Some
New York courts have held, in the context of cortgalesales transactions,
that claims of fraudulent inducement due to statémenade by the seller
would not be barred by the non-reliance provisiahssue in those specific

cases, if the facts at issue were “peculiarly witine misrepresenting

party’s knowledge *®

81n re IBP, Inc. S’holders Litig.789 A.2d at 73 n.180.
19See, e.g., Warner Theatre Assocs. Ltd. P’ship waMieife Ins. Co, 149 F.3d 134, 136
(2d Cir. 1998).
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Savage points out, however, that the peculiar-kedgé exception
has been rejected by courts in circumstances wb@phisticated parties
could have easily insisted on contractual protestidor themselves.
Savage argues that “[flrom the perspective of theient functioning of the
M&A markets, a key component of the U.S. econorhg, dverriding policy
consideration in the present circumstances is fi@e&ment of the parties’
pre-negotiation agreement to bar litigation if n@aoons failed.”
According to Savage, applying the peculiar-knowkedixception to “the
present circumstances — a walk-away bidder claintitgd been provided
inaccurate or incomplete due diligence informatierwould mean that
sophisticated parties could never have an enfoleeapgreement that a
bidder would not bring due diligence claims if italked away from
negotiations.” We agree.

This case involves two sophisticated parties wheed)— in advance
in their NDA - that the bidder could not rely onethaccuracy or
completeness adnyinformation provided during the due diligence @ss,

and could not sue the seller based on claims grisom representations

20 See id. see also Psenicska v. Twentieth Century Fox FilnpCd09 F. App’x 368,
371 (2d Cir. 2009) (granting Rule 12(b)(6) motiondafinding that the “peculiar
knowledge” exception was inapplicable). The “pendknowledge” exception is meant
to “address circumstances where a party would liggie costs in determining the truth or
falsity of an oral representation” and does nothapghere a party “could have insisted
that the written contract terms reflect any orallemiaking on a deal-breaking issudd.
(quotingWarner Theatre Assocs. Ltd. P’ship v. Metro. Life. ICo, 149 F.3d at 136).
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during the due diligence process, if negotiationské down and no final
sale agreement was ever executed. RAA could hegetiated to include a
representation by Savage in the NDA that its dligatice disclosures were
accurate and complete. That was not done. ThereRAA cannot now
rely upon the peculiar-knowledge exception to supip® claims*
Policy Considerations

Finally, RAA argues that this Court should declitze enforce the
agreed-upon language of the non-reliance clauseélenNDA on policy
grounds? RAA submits that the “the general rule prohilpesrties from
using contracts to shield themselves from liabilay their own fraud . . . .”
In response, Savage argues that the only casB##acites in support of its
assertion that public policy considerations weiglits favor,Abry Partners
V, L.P. v. F&W Acquisition LLZ actually supports the Superior Court’s

dismissal of RAA’'s Complaint.

21 SeeWarner Theatre Assocs. Ltd. P’ship v. Metro. Lifs.ICo, 149 F.3d at 136-37;
Bibeault v. Advanced Health Coy2002 WL 24305, at *5 (S.D.N.Y. Jan. 8, 2002).eTh
peculiar-knowledge exception does not apply whdre plaintiff had a low cost
alternative such as “insisting] that the writtemtact terms reflect any oral undertaking
on a deal-breaking issue.Bibeault v. Advanced Health Coy2002 WL 24305, at *5
(quotingWarner Theatre Assocs. Ltd. P’ship v. Metro. Life. ICo, 149 F.3d at 136).

22 Although an agreement of sale was never executélis case, the following articles
provide thoughtful examinations of non-relianceuskes. Allen BlairA Matter of Trust:
Should No-Reliance Clauses Bar Claims for Frauduleducement of Contract?92
Marqg. L. Rev. 423 (2009); Jeffrey M. Lipsha®f Fine Lines, Blunt Instruments, and
Half-Truths: Business Acquisition Agreements dmeRight to Lie32 Del. J. Corp. L.
431 (2007).

23 Abry Partners V, L.P. v. F&W Acquisition L|.891 A.2d 1032 (Del. Ch. 2006).
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In Abry Partners the Court of Chancery explained Delaware’s public
policy in favor of enforcing contractually bindingyritten disclaimers of
reliance on representations outside of a final agteement:

The teaching of this court, through cases suclsreat
Lakes$,] H-M Wexfordl,] ProgressiveandKronenbergis that a
party cannot promise, in a clear integration claudea
negotiated agreement, that it will not rely on pises and
representations outside of the agreement and thgais own
bargain in favor of a “pbut we did not rely on those
representations” fraudulent inducement claim. Tokcp basis
for this line of cases is, in my view, quite strofigthere is a
public policy interest in truthfulness, then thaterest applies
with more force, not less, to contractual represgmts of fact.
Contractually binding, written representations aftfought to
be the most reliable of representations, and aiéolerant of
fraud should abhor parties that make such reprasens
knowing they are false.

To fail to enforce non-reliance clauses is notrante a
public policy against lying. Rather, it is to exeus lie made by
one contracting party in writing—the lie that it sveelying only
on contractual representations and that no otlpresentations
had been made—to enable it to prove that anothey pad
orally or in a writing outside the contract’s fozorners. For the
plaintiff in such a situation to prove its fraudalenducement
claim, it proves itself not only a liar, but a liaxr the most
inexcusable of commercial circumstances: in a yraepotiated
written contract. Put colloquially, this is necedgaa “Double
Liar” scenario. To allow the buyer to prevail oa tlaim is to
sanction its own fraudulent conddtt.

In Abry Partners the Court of Chancery held that sophisticatedigmamay

not reasonably rely upon representations outsididefcontract, where the

?41d. at 1057-58 (footnote omitted).
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contract — like the NDA in this case — contains ravgion explicitly
disclaiming reliance upon such outside represamtstt TheAbry Partners
court distinguished fraud claims based on reprasiens madeutsideof a
merger agreement — whiclanbe disclaimed through non-reliance language
— with fraud claims based on “false representasipof fact madevithin the
contract itself” — which cannot be disclaintéd.

RAA bases its fraud claim on misrepresentationsgallily made by
Savage in the due diligence process outside afed Written agreement. In
accordance with thieatio decidendiof Abry Partners RAA’s claim must be
barred by the non-reliance disclaimer and waivewigions in the NDA. In
applying New York law, federal courts have alscogrtazed the same policy
reasons for enforcing non-reliance disclaimers thate stated inAbry
Partners

In Warner Theatre Associates Ltd. Partnership v. Mamtidan Life
Insurance Cq? the plaintiff alleged that it was fraudulently unmkd to enter

into a negotiation agreement to pay the defendarddr a $600,000 fee in

*°|d. at 1057-59.

6 See id.at 1059 (emphasis added) (comprehensive non-reliatauses will enable
parties “to escape responsibility for their ownuftalent representations made outside of
the agreement’s four corners[,]” but will not petnai contracting party to avoid a
rescission or damages claim “based on a false geptation of fact made within the
contract itself”).

27 Warner Theatre Assocs. Ltd. P’ship v. Metro. Lifes.|Co, 1997 WL 685334
(S.D.N.Y. Nov. 4, 1997)aff'd 149 F.3d 134 (2d Cir. 1998).
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return for the defendant’'s reconsideration and getation of a $120
million loan?® Initially, the defendant verbally assured theirglf that a
“workable solution would be found” concerning certbnancing terms, but
the written agreement explicitly stated that theipa had not “agreed upon
any of the basic terms of any proposed mortgage loa .®® Then District
Court Judge (now Supreme Court Justice) Sonia Sotomgranted the
defendant’s motion to dismiss, and explained:

The Second Circuit, in discussing the rationale
underlying Danann has emphasized the principle that where
parties, particularly sophisticated ones . . .,ehawndertaken
certain obligations — and at the same time exprelgsited
those obligations — the courts should not normaligrfere with
those choicesDananntherefore stands for the principle that
where the parties to an agreement have expreskigatdd
risks, the judiciary shall not intrude into theiontractual
relationship . . . . [The plaintiff] having choséo disclaim
reliance with a term explicitly included in the ¢act, the
Court will not interfere with its choice. As tH@ananncourt
succinctly stated, [i]f the plaintiff has made adbaargain, he
cannot avoid it in this mannét.

In affirming Justice Sotomayor’'s decision Warner Theatre the
Second Circuit recognized that allowing a fraudnaléo progress to a trial
where the parties had previously agreed to a nkempe disclaimer, “might

greatly lessen the useful role disclaimers playagotiation agreements”:

*81d. at *1.
291d. at *2-3.
3%0d. at *5 (internal citations and quotation marks oeut
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A party’s use of . . disclaimersin negotiation agreementsis
intended not only to avoid liability if the negotiations fail
but also to avoid lawsuits, or at least lawsuits that cannot be
quickly dismissed. The rule [the plaintiff] presses would
essentially negate such disclaimers by allowing edak
allegations of prior oral assurances to trump atgleading and
summary judgment stage even the most explicit @isdr in a
negotiation agreementhe disclaiming party would always be
forced to settle or go to trial, and perhaps lose every
fraudulent-inducement claim supported by the bdlegation
that it orally misrepresented its intent regardagerm of a
loan. The absence of any means to avoid such dasjigtion
might well deter some lenders from entering intgat@&tion
agreements and cause fewer loans to be negotiated.

The holdings and the policy rationales in b@farner Theatralecisions are
equally applicable to RAA’s claims against Savagthe present case.
Although we have decided this matter under New Yiak, the
results would be the same under Delaware law. Utidefacts alleged in
RAA’s Complaint, this Court’'s holding inNorton v. Poplo¥ is
distinguishable for the reasons that were stateGrieat Lakes® Abry
Partners accurately states Delaware law and explains Dekwg/gublic
policy in favor of enforcing contractually bindingritten disclaimers of

reliance on representations outside of a final@gent of sale or merger.

31 Warner Theatre Assocs. Ltd. P’ship v. Metro. Lifs.ICo, 149 F.3d at 137 (emphasis
added).

32 Norton v. Poplos443 A.2d 1 (Del. 1982).

3 Great Lakes Chem. Corp. v. Pharmacia Co88 A.2d 544, 555 (Del. Ch. 2001).

22



Before parties execute an agreement of sale oganethe potential
acquirer engages in due diligence and there arallysextensive
precontractual negotiations between the partieshe Ppurpose of a
confidentiality agreement is to promote and tolitate such precontractual
negotiations. Non-reliance clauses in a confidditiyi agreement are
intended to limit or eliminate liability for misregsentations during the due
diligence process. The breadth and scope of thner@lance clauses in a
confidentiality agreement are defined by the partie such preliminary
contracts themselvés. In this case, RAA and Savage did that, clearly an
unambiguously, in the NDA.

Savage agreed to provide confidential informationRIAA, on the
condition that RAA enter into the NDA, which incled Paragraph 7’s non-
reliance provisions for information provided duririge due diligence
process. In thé&reat LakesandIn BP opinions, non-reliance clauses that
mirrored the language of Paragraph 7 in the NDAeweeld to be broad
enough to preclude claims for fraud. Accordingifhen Savage and RAA
entered into the NDA, both parties knew how the-rediance clauses had

been construed by Delaware courts.

34 SeeSteven M. HaaContracting Around Fraud Under Delaware Lat0 Del. L. Rev.
49 (2008). See alsahe Model Confidentiality Agreement IABA Mergers & Acgs.
Comm.,Model Merger Agreement for the Acquisition of a RuBompany(2011).
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The efficient operation of capital markets is degent upon the
uniform interpretation and application of the sa@ameguage in contracts or
other document®. The non-reliance and waiver clauses in the NDA
preclude the fraud claims asserted by RAA agairmstae. Under New
York and Delaware law, the reasonable commercipleetations of the
parties, as set forth in the non-reliance disclaioh@uses in Paragraph 7 and
the waiver provisions in Paragraph 8 of the NDA,smbe enforced.
Accordingly, the Superior Court properly grantedv&ge’'s motion to
dismiss RAA’s Complaint.

Conclusion

The judgment of the Superior Court is affirmed.

% Bank of N.Y. Mellon Trust Co. v. Liberty Media Cog®9 A.3d 225, 242 (Del. 2011);
Airgas, Inc. v. Air Prods & Air Chems3 A.3d 1182, 1191 (Del. 2010).
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