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This is an action for breach of contract, fraudutlulent misrepresentation, negligent
misrepresentation, and breach of the implied caveofgood faith and fair dealing. This action
arises out of an alleged real property sales agereivetween Plaintiffs Jiefu Ma (“Mr. Ma”)
and Xiasong Wang (“Ms. Wang”), and Defendants Rinkault (“Mr. Pineault”) and Alexis
Pineault (“Mrs. Pineault”). On October 20, 201fgddecember 12, 2011, trial was held in this
matter. This is the Court’s Decision After Tridkor the following reasons set forth below, the
Court is entering judgment in favor of Plaintiffs MMa and Ms. Wang.

l. Procedural History

On March 30, 2010, Mr. Ma and Ms. Wang filed ahaacfor breach of contract, fraud,
fraudulent misrepresentation, negligent misrepragem, and breach of the implied covenant of
good faith and fair dealing against Mr. and MraiRiult. On February 24, 2011, Mr. and Mrs.
Pineault filed an Answer to the Complaint.

On October 20, 2011, and December 12, 2011, thet®eld a trial on the Complaint
filed by Mr. Ma and Ms. Wang. The Court hearditeshy from nine witnesses — Mr. Pineault,
Bjorn Haglund, Richard Hartnett, Mrs. Pineault, @ten Green, Juliet Wu, and Mr. Ma on
behalf of the plaintiffs, and Karen Kolek, Josepizz®Q, Earl Smith, Mr. Pineault, and Mrs.
Pineault on behalf of the defendants. The Courtitidd a multi-tabbed joint exhibit binder, two
documents, and one package of photographs inteestdat trial. At the conclusion of the
plaintiffs case in chief, the defendant moved fardirected verdict. The Court denied
defendant’s motion for directed verdict. At thenclusion of trial, the Court ordered the parties

to submit post trial memoranda to supplement cpamguments.



. Facts

In 1999, a home was built on a lot located at Obdar Creek Drive, Bear, Delaware
19701 (“104 Clear Creek” or the “home”). Mr. andrdMl Pineault became interested in
purchasing the home in 2001. Mrs. Pineault testithat from the time the home was built in
1999 until the time the Pineaults became interestdalying the home, the home was used by
the builder as a model home.

Mr. and Mrs. Pineault testified that they purcltad®4 Clear Creek in 2001. Mrs.
Pineault testified that when they purchased thedydhe real estate agent told her that during the
time the home was used as a model home, the diomg windows leaked. However, Mrs.
Pineault testified that the realtor also told theeBults that the windows had been repaired and
the windows had not leaked since these repairse &#o testified that before the Pineaults
purchased the home, the realtor replaced the wagpetthe home. Mrs. Pineault was unable to
recall whether the carpet was replaced becauseatdrwlamage caused by the leaking dining
room windows, or because of high foot traffic &fttitiable to the home being used as a model.
Mrs. Pineault further testified that the Pineauléver replaced the carpet during the time they
lived at 104 Clear Creek. On cross examinatiors.Nineault admitted that when the Pineaults
purchased the home she knew that there had been Maks in the basement and living room,
but she never personally observed these leaks.

Mr. Pineault testified that before the Pineaulischased 104 Clear Creek, the realtor told
them that there had been an issue with water ifrtim¢ of the dining room or living room “near
the windows.” He testified that the realtor toldhhthat both the carpeting and padding beneath
the carpeting in the “front rooms” was replacede aso stated that neither the seller nor realtor

provided documentation for these repairs.



On the second day of trial, Mr. Pineault testiftedt before the Pineaults purchased the
home, the realtor told Mrs. Pineault that there baen issues with water leaks in the home. He
testified that he was aware that there had beearvedks “down the basement wall.” He also
testified that he was not worried about these ssu®en they bought the home because the home
was inspected before the Pineaults purchased thne lmth by a qualified inspector and by a
New Castle County government inspector. Mr. Pinedestified that the Pineaults also
personally inspected the home twice before closidg.also stated that at this time there was no
evidence of water leaks on the basement wall, litosement ceiling beams and rafters were
discolored. Mr. Pineault further testified thaethktains he observed at the time the Pineaults
purchased the home were identical to the staing/isho photographs taken by Ma during the
repairs of 104 Clear Creek at issue in this ¢ada.other words, the stains did not change in
color, size, or character during the time that Biveeaults lived in the home. Mr. Pineault also
stated that he never observed water stains oreatdaking on the basement walls before the
Pineaults purchased the home or during the timgdiaed the home.

Mrs. Pineault testified at the second day of tiat the carpeting in the living room and
dining room of the home was replaced before thed&ihs purchased the home. She testified
that the builder replaced the carpet because theeliad been a sample home. She testified that
she personally observed the old carpet before iheaBlts purchased the home. Mrs. Pineault
further testified that during this inspection she ot observe any water stains on the old carpet,
but did notice that the carpet was worn and dir§he also stated that before the Pineaults
purchased the home, the dining room windows wepaired. Mrs. Pineault testified that before
the Pineaults purchased 104 Clear Creek, she didbserve water stains on the basement wall

of the home similar to the stains visible in photghs taken by Ma during the repairs of the

! Joint Exhibit Tab #9, Ma 105-06.



home? Further, that there were dark spots visible @ ghb floor of the basement before the
couple purchased the home.

a. The Pineaults’ Ownership of 104 Clear Creek Drig.

On October 20, 2011, Mr. Pineault testified thatmythe time the Pineaults owned 104
Clear Creek Drive, they only had one issue withewnatHe stated that the basement flooded
sometime in 2004 during a major storm. Furtheat thuring this storm, the sump pump in the
basement failed and the French drain backed upalstetestified that the Pineaults filed a claim
with their insurance company for the damage cadseithg this storm, that this incident was the
only water problem the couple experienced durirggtiime they lived in the home, and that the
basement flooded, as a result of the hurricane.

On cross examination, Mr. Pineault admitted th&trathe instant lawsuit was filed, he
contacted his insurance company. Mr. Pineault athmitted that a letter from his insurance
company, State Farm, indicated that Mr. Pinealdt 8ate Farm representatives that there was
prior water leakage when the Pineaults owned 1@&arCCreek Drive, causing the damage at
issue in this case. Mr. Pineault stated that he meerring to the flooding that occurred during
the hurricane.

Mr. Pineault testified that during the time then€aults owned the home, they made
numerous improvements to the home, including: €placing the front door; (2) installing
grating around the outside walls of the home; &lacing the gutters; (4) painting the stucco
front of the home; (5) repainting every room in ti@me at least once; (6) building a sunroom in
the back of the home; (7) installing new carpetha family room; (8) re-caulking the front
windows; (9) installing a new back door; (10) illatg an elaborate home theatre in the

basement and; (11) installing a portico over tlatfidoor. Both Mr. and Mrs. Pineault testified

2 Joint Exhibit Tab #9, Ma 105-06.



that these repairs were not motivated by wateressn the front stucco wall of the home,
basement ceiling, or basement wall. Rather, bothaWd Mrs. Pineault testified these repairs
and improvements were motivated entirely by aesthet

Mrs. Pineault testified more specifically aboutle@f these repairs. She explained that
the grating was installed around the home becaummwt rained, the Pineaults had problems
with water pooling around a transformer in the lyacl. Further, that shortly before the
Pineaults sold 104 Clear Creek Drive, they instittecks around home to draw water away from
the dining room window area.

Mrs. Pineault testified that the Pineaults replbe# of the gutters on the home. She
explained that this was necessary because a hidrdo@pd made an emergency landing in a field
behind the backyard of 104 Clear Creek in resptms@ injured child. She stated that when the
helicopter landed on the field she was in the baakyf the home grilling and watching her two
dogs. She also stated that the wind from the tyglier was so strong that “the chicken blew off
the grill”, “it pinned her dogs to the ground”, atiee gutters in the back of the home “fell down”.
She further stated that her neighbors’ home was ddsnaged by the helicopter. Specifically,
Mrs. Pineault testified that some of the gutterd amling on the back of the neighbors’ home
was “ripped off.”

However, on the second day of trial, Mr. Pineasaltified that the gutters were not
physically knocked down off the house by the foot¢he helicopter's wind gust. Rather, that
the helicopter caused the nails attaching the guteethe home to become loose. He stated that
after the helicopter incident, he re-hammered tmasis to correct the problem. However, over

time, the nails again became loose and then helei®¢hat, rather than continue to re-hammer



the nails, the gutters should be replaced. Onsceaamination, Mr. Pineault explained he only
replaced the gutters on the back of the home.

Mr. Pineault testified that the front door waslaged in 2002, shortly after the Pineaults
purchased the home. Mr. and Mrs. Pineault botifiegsthat the door was replaced for aesthetic
reasons. Mrs. Pineault testified that the old deas not water damaged when it was removed.
Mrs. Pineault also testified that she installedftbat portico because she “likes porticos”.

Mr. Pineault testified that he and Earl Smith (‘i811) built a room inside the basement,
and a large movie theatre within. He said thainduthe construction of this room, he and Smith
had to “fish” wires for the electronics through tivalls and did not notice water or water stains
while performing this work. Mr. Pineault said the would not have installed a movie theatre
in his basement if he knew there were water issud®e basement.

Mr. Pineault testified that during the time thendaults owned the home, they had one
issue with termites in either 2007 or 2008. H¢ified that when he discovered the problem he
hired a termite technician. The termite technidr@ated the affected area, the basement ceiling,
and removed insulation that was covering this acethat the Pineaults could easily monitor the
area for further termite issues. Mr. Pineaultextatinequivocally that the insulation was not
removed to monitor water issues. Further, thatnahe insulation was removed, he physically
touched the insulation and it was dry. On crosameration, Mr. Pineault stated that it was
coincidental that the area where the insulation reasoved was the same area later discovered
to be severely damaged by water. Mrs. Pineaudt 8&t she did not recall when the termite
inspection and treatment took place, or when thelation was removed because “[Mr. Pineault]

took care of those issues.”



Mr. Pineault testified that during the time th@dtults owned the home, he observed that
there were stains in the corners of the basemelhtcaasistent with the photographs taken by
Mr. Ma during the repairs at issue in this caseurtiter, that he never observed water or water
stains on the basement wallMr. Pineault admitted that during the time thediults lived in
the home, he noticed that a piece of wood in ther d@me surrounding the front door of the
home was water damaged and discolored. Mrs. Fintmtified that she also noticed water
damage on this piece of wood in the foyer. Norle#se Mr. Pineault testified that he never
checked the discolored portion of the basemenihgeiinmediately below the front door to see if
it was wet. He further testified that he neveresfied any wetness or stains on the carpet or
walls below any of the windows or on any of the @awsills in the living room or dining room
windows.

Mr. Pineault testified that in 2008, the Pineabktsl the windows on the front stucco wall
of the home re-sealed, the stucco wall repaintad,the shutters surrounding the windows on
the front wall of the home replaced. Mr. Pineaeltified that this work was done at the
recommendation of Vincent Rizzo, a family frienr. Pineault testified that the painting was
done for aesthetic reasons. He stated that tltecstuas not repainted to conceal water stains.
Mr. Pineault further testified that the windows wee-sealed because he thought that it would be
convenient and prudent to do so when the wall veasted. Mrs. Pineault testified that when the
Pineaults moved into the home, the stucco was ga@iat‘beachy gray color” with blue shutters.
Mrs. Pineault testified that she did not like tlislor scheme so she had the stucco painted

“almond” and installed black shutters. She saat these repairs were in no way motivated by
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water problems. Mr. Pineault testified that theeults never noticed that there were any holes
in the stucco walls of the horfle.

Mrs. Pineault testified that in 2009, the Pineadlécided to sell 104 Clear Creek Drive
because she suffered an injury to her neck andneasble to take care of the home. Mr.
Pineault agreed that they decided to sell the hoacause Mrs. Pineault had trouble maintaining
the home because of the neck injury. While Mr.eBirt admitted that the home they moved
into after selling 104 Clear Creek was only fifyuare feet smaller, he felt that the new home
“feels much smaller.” He said that during the eigéars the Pineaults lived in 104 Clear Creek
Drive, Mrs. Pineault handled the vast majority bé thousekeeping and was a “meticulous
housekeeper.” Mrs. Pineault explained that the hewe has fewer floors than 104 Clear
Creek, lower ceilings, was built on a much smagiet of land, has smaller windows and a
laundry room on the second floor. She admitted tha new home is still very large and
difficult to maintain, but stated that it is moreanageable than 104 Clear Creek. She said that
they did not move out of 104 Clear Creek for finahceasons.

Mr. Pineault testified that during the eight yetre Pineaults lived in 104 Clear Creek
Drive, they were not aware of anyone else in theighborhood having water issues in their
home. He specifically testified that he never dssed water issues in 104 Clear Creek with any
of his neighbors or friends, and that none of legnbors discussed water issues in their homes
with him.

Mr. Pineault testified that their dogs often lodlaut of the living room and dining room
windows, because the dogs were small and the wisdwere low to the ground. Mr. Pineault
later testified that he never noticed staining lo& dining room or living room windows or the

connected window sills during the time they livadhe home. However, if there were stains in

* Plaintiff's Exhibit # 2, Photograph # 8.



this area, they might be attributable to the daggjular use of the area. Mrs. Pineault also
testified that the carpeting underneath the dimomm and living room windows were heavily
worn because the dogs frequently sat in this a@@e of her dogs had a kidney issue that caused
him to regularly have accidents. She testified gf®e had purchased three carpet steamers
during the time they owned the home to clean upsesesaused by the dogs under these
windows.

Karen Kolek (“Ms. Kolek”) testified that during ¢hentire time the Pineaults owned 104
Clear Creek Drive, she lived at 107 Clear Creek@®racross the street. Ms. Kolek testified that
she is very good friends with the Pineaults. Sistifted that during the time the Pineaults
owned 104 Clear Creek Drive, she spent a signifieamount of time in their home. Also, for
approximately two and one half years, Ms. Kolek chatl the Pineaults dogs on Monday
through Friday while the Pineaults were at work.

Ms. Kolek stated that, on days when she watchedPtheault's dogs, she was in the
home up to three times per day. She said thatewghe was in the home, she entered nearly
every room in the home, including both the finistee@l unfinished portions of the basement.
Ms. Kolek estimated that during these two and oa# kears, she entered the basement
approximately once or twice per month, and that séeer noticed water leaking down the
basement walls or smelled mold in the basement.

Ms. Kolek further testified that in 2009, she helgbe Pineault's move out of 104 Clear
Creek, including moving things out of the baseme8he said that she had never seen water,
smelled mold, or observed evidence water damag&tare in the basement of the home,

including the discoloration and staining on thedmasnt. Ms. Kolek admitted that she would

5 Joint Exhibit Tab #9, Ma 105-06.
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not have looked for discoloration and staininghe basement ceiling. Also, she admitted that
she had never seen any areas in the basemengdbgitwere missing insulation.

Ms. Kolek testified that there was a “haircuttstgtion” in the basement. Also, that the
Pineaults stored a large amount of bedding andckbtann plastic bags next to the basement wall
immediately beneath the front door. She statetivihan the Pineaults moved out of 104 Clear
Creek Drive, Mrs. Pineault allowed her to go thhouge bedding and blankets to see whether
she wanted to take any, and that all the beddinfybdankets were dry and undamaged. Ms.
Kolek said that the bedding and blankets did netcdhe entire wall beneath the front door.
She also testified that there was a “fitness statagainst the basement wall.

Additionally, Ms. Kolek opined that Mrs. Pineaultamtained the home in “pristine”
condition and that there was “never anything outplaice in the home.” Further, that the
Pineaults painted all the walls on the inside & llome and re-wallpapered the walls on more
than one occasion.

On cross examination, Ms. Kolek stated that tme&ults replaced the carpet in either the
dining room or the living room at some point duritige time they lived in the home. She
explained that, while she was not sure in whichthef two rooms the Pineaults replaced the
carpet, she was certain that they replaced theetarmne of those two rooms.

Ms. Kolek testified that she remembered when thiecdpter landed behind 104 Clear
Creek Drive. Ms. Kolek did not recall whether thelicopter damaged the home. Ms. Kolek
stated that the gutters and fascia on her home araze “ripped off” by the wind and that she
knows that other homes in the neighborhood havedmadar issues with gutters and fascia

becoming loose or detached.
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Ms. Kolek testified that water leaked through fitwst door of her home and caused some
wood rot in the doorway. She said that she ha@meéscussed this water issue with either Mr.
or Mrs. Pineault. She said she knew that sevdh@rdiomes in the same neighborhood had
issues with water leaking in through the doorwa$e stated that all of these homes were part
of a planned neighborhood built by the same buildds. Kolek said that she was not aware of
any homes with water leaking issues related tominelows. She stated that the Pineaults never
told her that they had issues with water at 10&0&reek Drive.

Joseph Rizzo (“Mr. Rizzo”) testified that he hameb employed by JVR Construction
Company for thirty years. He said that he has lzeiend of the Pineaults for over twenty five
years. Mr. Rizzo stated that, based on his expegién performing masonry and stucco work in
the construction industry, he is familiar with tsigns of water damage in a home. Further, that
he has visited 104 Clear Creek approximately faudive times for social visits.

Mr. Rizzo testified that on at least one occaslm,inspected 104 Clear Creek and did
not observe any signs of water damage, includiaghstor mold. He admitted that, despite
characterizing this visit as an “inspection,” hel diot closely inspect the windows, the walls
immediately surrounding them, or the window silde said that the purpose of this inspection
was to look at “the structure of the house,” “thenstruction of it,” and later said that his
inspection had “no purpose...just to make sure ekgrgtwas done properly.” Mr. Rizzo later
explained that Mrs. Pineault asked him to inspleetfbundation of the home and specifically, to
inspect the basement and the stucco front wah@hbme.

On cross examination Mr. Rizzo testified that hd haver specifically visited the home

to inspect the walls or foundation. Mr. Rizzo ifestl that no insulation was missing from the
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basement during any of the times he visited thedholso, he could not recall the dates of his
visits. He testified that he had never performey @nstruction work on 104 Clear Creek.

Earl Smith (“Mr. Smith”) testified that he workas a carpenter for DiSabatino
Construction. Mr. Smith testified that he has badnend of the Pineaults for over thirty years.
Mr. Smith testified that he had performed a suldisthmamount of construction and carpentry
work on 104 Clear Creek during the time the Pinsdided in the home. He stated that he built
an archway in an entrance between two rooms, rethaviling, installed the new back door,
and built custom cabinets for the basement honerihe

Mr. Smith said that when he visited the home sbcitllat he was frequently in the
basement watching movies and working out. Heftedtthat he had never observed water in the
basement, and that he would not have built wooddimnets for the entertainment system if he
knew that there were water issues in the basentéatalso testified that he had never observed
any insulation missing from the basement ceilingins or discoloration in the basement
ceiling® Further, he testified that he had never obsewatr or water stains near any of the
windows or window sills.

On cross examination, Mr. Smith denied meetinge®utts’ counsel Robert Goldberg
(“Mr. Goldberg”) prior to the time of trial. Mr.8ith even denied meeting Mr. Goldberg on re-
direct examination conducted by Mr. Goldberg. Mmith also emphatically testified that he
had never discussed the facts of the case or jatguoiestions with the Pineaults prior to trial.
On re-direct examination Mr. Smith specifically dshmeeting with Mr. Goldberg prior to trial
in the Pineault's home. Mr. Pineault later testifithat Mr. Smith, in fact, did meet with Mr.
Pineault and Mr. Goldberg prior to trial. Mr. Paudt explained that Mr. Smith was confused by

this line of questioning.

6 Joint Exhibit Tab #4, Ma 28.
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b. The Seller’s Disclosure Form and the Agreement.

On September 7, 2009, the Pineaults completedsmmetd the “Seller’s Disclosure of
Real Property Condition Report” (Seller's Disclasuform”)! The Pineaults answered the
following relevant questions as stated:

44. Are there any drainage or flood problems aiifigcthe property? [No]

53. Is there any movement, shifting, or other peotd with walls or foundations?

[No]

54. Has the property or improvements thereon egenlilamaged by fire, smoke,

wind, or flood? [NO]

57. Is there any past or present water leakageeimouse? [Yes]

59. Are there any repairs or other attempts torobmihe cause or effect of any
problem described above? [NO]

66. Is there any water leakage, accumulation, orpaeess within the basement or
crawlspace? [No]

67. Have there been any repairs or other attengptsontrol any water or
dampness problem in the basement or crawlspacd? [No

Further, page five of the Seller’s Disclosure Fgmavides: “[i]f you have indicated there
is a problem with any of the items on pages 1 tinob, please provide a detailed explanation
below or on additional sheet$¥Vith respect to question 57 and 1)3he Pineaults answered:

“[d]ue to hurricane [and] power loss to sump purddexd...generator'*

’ Joint Exhibit, Tab # 2.

® Joint Exhibit, Tab # 2.

? Joint Exhibit, Tab # 2.

10 Question 103 asks whether there have been anyiadto the electrical system in the home. Thes®iits
responded “Yes” to this question.

1 Joint Exhibit, Tab # 2.
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Mr. Pineault testified that he prepared the Salldisclosure form together with his real
estate agent. He stated that, at the time he r@@plae Seller’s disclosure form, he believed that
all the disclosures in the form were accurate. .NRimeault admitted that, even though she
signed the Seller's Disclosure Form, she neveremeed it before signing. Mrs. Pineault
explained that “[tjhere were things [Mr. Pineaulthndled and there were things that |
handled...if | signed it | must have looked at itf bdoubt | looked at it.”

Juliet Wu (“Ms. Wu”) testified during Mr. Ma and M Wang’s case in chief. Ms. Wu
was Mr. Ma and Ms. Wang's real estate agent. Mg.t¥gtified that it is her understanding that
the Pineault's did not disclose any water issuesnwthey completed the Seller’s Disclosure
Form on September 7, 2009. Ms. Wu testified tHagnshe received the Seller’s Disclosure she
delivered the document to Mr. Ma and Ms. Wang,irgllthem that she could answer any
guestions they might have concerning this document.

On September 21, 2009, Mr. Ma and Ms. Wu signex Skller's Disclosure Form,
acknowledging the following:

| am relying upon the above Report and statemeittsnathe Agreement of Sale

as a representation of the condition of propentyg aot relying upon any other

information about the property. | have carefullyspected the property. |

acknowledge that Agents are not experts at detgotimepairing physical defects

in property. | understand there may be arease@ptoperty of which Seller has

no knowledge and this Report does not encompase thieas...| may negotiate

in my Agreement of Sale for other professional eevand/or inspections of the

property...This is a legally binding document. If nebderstood, consult an
attorney™?

On September 27, 2009, the parties signed theefgeat of Sale for 104 Clear Creek

Drive (the “Agreement”)® The Agreement provided that the purchase pric&é@d Clear Creek

12 Joint Exhibit, Tab # 2, Ma 21.
13 Joint Exhibit, Tab # 1.
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was $390,000.08" The Agreement contained a home inspection comtiag clause> This
clause reads as follows, in pertinent part:

If “Yes” is indicated above, this Agreement is dagent upon Buyer obtaining a
home inspection of the property and written repqgrtby a home inspection
company and/or licensed contractor/professionaBoyer’'s choice at Buyer’s
expense. If Buyer does not choose to obtain grettsn, or if major defects are
not reported to the Seller by date specified, tBeyer has waived the Home
Inspection contingency.

If the home inspection or any subsequent inspedtiiscovers major defects,

Buyer shall provide Seller with a written request fepairs and a copy of the

relevant portions of the Inspection report. Any seduent inspections

necessitated by the initial inspection shall bethat direction and expense of

Buyer,...performed by a licensed contractor/professioand completed within

the time frames provided herein...Buyer and Selleeaghat Broker(s) does not

guarantee, and will not be held responsible fory gerson or company

performing the inspection or correction of any dand pursuant to the terms of

this Agreement and shall not be responsible forsi#lection of any person or

company chosen to perform an inspection or coaegtcondition-®

Additionally, Section 31 of the Agreement specifigaincorporates the Seller’s
Disclosure Form into the contratt.

C. The First Home Inspection and Amendments to th8eller’'s Disclosure Form.

On October 3, 2009, Reliable Home Inspection 8er{iReliable”) inspected 104 Clear
Creek Drive’® Paul Duhamel (“Mr. Duhamel”) was the Reliable iesfpr. Mr. Duhamel took
photographs and prepared a report based on hisdimduring the inspection.

The Reliable Home Inspection Report was delivaedir. Ma and Ms. Wang. The

written Reliable Home Inspection report revealed fibllowing problems related to water in the

home:

14 Joint Exhibit, Tab # 1, Ma 7.
15 Joint Exhibit, Tab # 1.

16 Joint Exhibit, Tab # 1, Ma 11.
17 Joint Exhibit, Tab # 1, Ma 13.
18 Joint Exhibit, Tab # 4.
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Page 1 of 8.

Major Defect®; Exterior; Masonry Walls: Signs of leaking and eratetention at
front wall. Entire condition of stucco wall shoule evaluated by a qualified
stucco inspector/contractor or engineer and altleéeepairs made including any
needed repairs to correct grading at this aredrafed evaluation may be
necessary). To note it could not be determinethig condition exists at the
finished basement portion — ceiling in place.

Major Defect; Exterior; Basement; Basement Foumda@alls: Some cracks and
water penetration. Active water penetration shdiddepaired®

Page 2 of 8.

Major Defect; Basement Ceiling Joist: Active wapanetration and wood rot
noted, entire structural condition should be ev@ddy a structural contractor or
engineer and any needed repairs made.

Page 3 of 8.

Safety Concerft; Basement; Basement: As found in most homes in risae
possible mold/mildew noted, and should be evalueleahed by qualified
personnel. As mold and mildew are not part of bene inspection the client
may decide to do further evaluation to determirgeetktent of the problem and the
cost to cleanup/repair.

Page 4 of 8.

Service/Repaff; Exterior; Grading: Soil should be sloped awaynfrbouse to
improve drainage. The addition of window well ca/és recommended — (keep
window wells covered). Trim Work: Some loose pant wood rot noted.

Page 6 of 8.

Service/Repair; Crawl Space; Crawl Space Foundat¥atis: Some cracks and
water penetration noted.

9 The report at page 8 defines the term “Major Difas “[a]n item that will require immediate maintence and

should be carefully monitored to avoid larger peshs$.” Joint Exhibit # 4.

%0 Note that this particular portion of the ReliaRleport relating to water damage is related to a ffiat protruded

from the basement wall that is unrelated to theseanf the damage at issue in this case.

% The report at page 8 defines the term “Safety €oricas “[a]n item that affects the safety of thewgpants of the

home, and is in need of immediate repair.”

%2 The report defines “Service/Repair” as “[a]n itémneed of repair or maintenance, the expected afoshich
should be at a level less than that of a majoraieée the time of inspection. Also noted, may bme inaccessible

items or items not working.”
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Monitor/Maintain; Gutters...; Runoff Drains: Downsgeuand runoff drains
should be extended in such a way as to move watay &rom the foundation
wall.

Roof...; Flashing; Other = Cracked neoprene flashoged at plumbing vent
pipe should be sealed or otherwise repaired.

Page 7 of 8.

Inspection Definition/Limitation...; Basement; Basarhdnsulation: Insulation
limits inspection. Basement Wall Finish: Inspectlonited by finished areas and
stored belonging®’

Moreover, the Reliable Home Inspection Report am&d a lengthy disclaimer, which
provides in pertinent part:

Home inspectors are generalist and are not expereny specific field, and
further evaluations are often needed. Qualifiedeetspshould be chosen carefully,
and should be allowed to thoroughly inspect th&r@suspect system and not be
limited to specific areas sighted in the home ic§ipa...It is not possible to be
exact, but an effort is made to be as accurat®ssifde based on visible evidence
where accessible...Please read the information riateeach page and call us
for an explanation of any aspect of the report tlyau do not fully
understand...The “Whole House Inspection” is condiiceecording to the
standards set by The American Society of Home ktspge (ASHI) for the
purpose of identifying major deficiencies that mniiglfffect your decision whether
to purchase. Unfortunately we cannot take awathallrisks of home ownership.
Although Service/Repair items may be mentioned; thport does not attempt to
list them all..Your home inspector is not a licensed structuraieser or other
contractor whose license authorizes the renderih@ technical analysis of the
structural integrity of a building or its other cqmnent parts. You may be
advised to seek a licensed engineer or contractopigion as to any defects or
concerns mentioned in this reporHiame buyers, after occupying the home,
sometimes overlook important information and wagsincontained in their
reports. This can result in failure of equipmenbtiter damage, which could have
been prevented if the inspector's advice, and reecendations had been
followed**

Attached to the Reliable Home Inspection Reportars additional fourteen page

document titled “Inspection Report Details.” In ghdocument, Duhamel again noted the

23 Joint Exhibit Tab # 4.
24 Joint Exhibit, Tab # 4 (emphasis added).
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following issues, complete with accompanying expteons identical to the explanations
provided in pages one through eight of the repd@t:listing the front stucco/masonry wall as
containing a “major defect” with “signs of leakimagd water retention;” (2) listing wood rot on
the “trim work;” (3) recommending that the downsfand runoff drains be extended to remove
water away from the foundation wall; (4) notingtthaar the plumbing vent pipe on the roof the
neoprene flashing was cracked and should be repaine re-caulked; (5) noting mold and
mildew issues in the basement; (6) noting cracks ‘@ctive water penetration” as a “major
defect” in the basement foundation walls; (7) ngtiactive water penetration and wood rot” in
the basement ceiling joist and recommending that“#ntire structural condition should be
evaluated by a structural contractor or engineer @my needed repairs made;” (8) noting that
insulation and stored belongings limited the scofpthe inspection performed in the basement;
(9) noting mold/mildew, cracks, and water penetrain the crawl space foundation walls; and
(10) again restating the definitions and disclaipention in its entirety>

Moreover, the Reliable Home Inspection Reportudeld numerous photographs of the
portions of the home referenced in the Reporthéndection listing the “Basement Ceiling Joist”
as a “Major Defect” there are three photographsth@ portion of the basement ceiling
immediately below the front door and front facingegior wall of the homé® Portions of the
concrete basement ceiling are visible beneath ¢filng and wooded basement ceiling jdist.
There are numerous plainly visible dark water stain the concrete walls, and plainly visible
dark patches of mold on the wooden ceiling j6isin the portion of the report listing the mold

in the basement as a safety concern, there is@npittture of a different portion of the basement

% Joint Exhibit, Tab # 4, Inspection Report Detaflages 1-14.
% Joint Exhibit, Tab # 4, Page 2.
27 Joint Exhibit, Tab # 4, Page 2.
28 Joint Exhibit, Tab # 4, Page 2.
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ceiling joist?® In this picture there are numerous water stainthe concrete walls immediately
below the wooden ceiling joist and dark patchesnofd on the ceiling joist itseff On cross
examination, Mr. Ma admitted that he observed tlstams during Mr. Duhammels inspection.
Mr. Ma further testified that he asked Mr. Pineabbut these stains, and Mr. Pineault told Mr.
Ma that the stains had been on the wall for ye#émsother words, Mr. Pineault represented that
the stains were not evidence of current water lgakssues.

Ms. Wu testified that she knew that the Reliabtarté Inspection Report had identified
water issues in the home. Ms. Wu testified furttmet she was present during Mr. Duhamel’s
inspection and “saw moisture in the basement” @it time. Ms. Wu testified, however, that she
was not concerned when she saw active moistufeeibasement because Mr. Pineault was also
present and told Ms. Wu that the basement was dry.

Mr. Pineault testified that after receiving thent® inspection report, the Pineaults
updated the Seller's Disclosure Form based on ébernmendation of their real estate agent.
Specifically, the Pineaults updated the questidnarl 66 as follows:

51. Have you made any additions or structural chsfgNoticed after we

purchased the home ten years ago that the rightdsidng room windows were

leaking onto the basement wall from the sill pledaa Called the builder, who

sent repairmen to correct the problem. The areadraained dry to current date.

* In the summer of 2008 we had all the windows kad| sealed and painted the
stucco and replaced all of the shutters.

* On 4/24/09 we had all of gutters replaced bydh#er guys.

29 Joint Exhibit, Tab # 4, Page 3.

3 Joint Exhibit, Tab # 4, Page 3.

31 The Joint Exhibit binder contains the original I8e$ Disclosure Form at Tab # 2, and the AmendelieBs
Disclosure Form at Tab # 3. However, Tab # 3 costanly updated explanations for questions 51 &nehét a full
copy of the Amended Seller’s Disclosure Form.

20



66. Is there any water leakage, accumulation, orphess within the basement or

crawlspace? 2005 addition to family was addedrtidowas added to front of

house by Prestige Home Improvement. New front e installed by Lowes.

On cross examination, Mr. Pineault admitted thaditenot disclose that the carpeting
and padding had been replaced by the builder. Xpamed that he did not disclose this
information because the Pineaults did not repléee darpet themselves. Mr. Pineault also
admitted that at the time he completed the origaral amended seller’s disclosure forms, he
knew that there was water damaged wood in the foger the front door, and that he did not
disclose this information. Mrs. Pineault testifistmilarly that at the time Mr. Pineault
completed the Seller's Disclosure Form and Amendmshe knew that there was water
damaged wood in the foyer. Finally, Mr. Pineaaltified that, before amending the Seller's
Disclosure form, he and his realtor, Jill Kovak (M&vak”), had climbed a ladder, felt the
basement ceiling joist, and that it was not wet.

Mr. Pineault testified that his explanation to sfien 51, that the Pineaults noticed that
the right side dining room windows were leaking doito the basement and further, that the
builder had repaired this issue, was not accurlte. Pineault testified that he never saw water
leaking in these windows. Mr. Pineault furthettifesd that the builder told him that there might
be an issue, and that the builder then sent arrepaito make this repair.

Mrs. Pineault also testified that the explanatiomuiestion 51 was not accurate, because
she never observed the dining room windows leaklimgng the time the Pineaults owned the
home. Mrs. Pineault did, however, admit that tasdment walls had some water stains and that
the basement ceiling joist was water stained anldiyruring the time the Pineaults lived in the

home® She further testified that she never noticedvactiater leaking in the basement, or

32 Joint Exhibit, Tab # 9, Ma 105-06.
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water stains under any of the window sills in tluenle. Mrs. Pineault testified adamantly, that
had she noticed any water issues in the home, shieliaave had them repaired.

Mr. Ma testified that he was present during Mr.hBmel's inspection, and that he had
read the Reliable Home Inspection Report. Mr. kddesl that Mr. Duhamel noted that there was
insulation missing in the basement ceiling, and tha area around the basement ceiling joist of
the front wall to the house was wet to the touim cross examination Mr. Ma stated that during
Mr. Duhamel’s inspection he did not personally totice basement ceiling joist, but rather, Mr.
Duhamel told Mr. Ma that it was wet. Mr. Pineastiated that during Mr. Duhamel’s inspection
Mr. Pineault told Mr. Ma that he had removed thsulation covering this area to monitor the
area for termites. Mr. Ma also admitted that dyfutr. Duhamel’s inspection, Mr. Ma had seen
a water damaged piece of wood in the foyer.

d. The Second Home Inspection, Subsequent Pre-S&epairs, and Closing.

Mr. Ma testified that he hired Silverside Strueisr Inc. to perform a follow up
inspection based on the water issues in the stuosnbwall of the home, the basement wall, and
the basement ceiling joist that were discoveredMioyDuhamel and discussed at length in the
Reliable Home Inspection Report. Mr. Ma testificit he hired Silverside Structurals, Inc.
upon the recommendation of Ms. Wu. Mr. Ma paid &itde Structurals, Inc. $85.00 for this
inspection®® Mr. Ma testified that Richard Hartnett (“Mr. Haett”") was the Silverside
Structurals, Inc. employee that had actually pentd the inspection and prepared a written
report®

Mr. Hartnett testified during plaintiff's case ichief that he was the President of

Silverside Structurals, Inc for approximately two three years. He testified that he has

33 Joint Exhibit, Tab # 9, Ma 102.
34 Joint Exhibit, Tab # 5.
35 Joint Exhibit, Tab # 5.
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approximately thirty years experience conductingutgural evaluations.” He said that on

October 12, 2009, he inspected 104 Clear CreekeDaivMs. Wu's request. She asked Mr.
Hartnett to evaluate water stains on the front wélthe home. Mr. Hartnett testified that he

inspected the walls and recommended that the sbutee removed, re-caulked, and that any
cracks be sealed.

Mr. Hartnett stated that he did not recall whethay insulation was missing in the
basement, or whether missing insulation was discusgth Mr. Pineault. He also could not
recall whether Mr. Pineault said anything aboutigrs during the inspection.

Mr. Hartnett testified that he reviewed the Rdkgalblome Inspection Report before
performing his inspection. He admitted that hencg an engineer, but testified that he is
qualified to perform structural analyses. He stdatet he could not recall whether the basement
walls were stained when he performed his inspectaord admitted that he did not include
anything about stains on the basement walls imilitéen report. Mr. Hartnett admitted on cross
examination that neither Mr. Ma nor Ms. Wu had askien to perform a “structural analysis” of
the stucco front wall of the home.

Mr. Ma testified that he was present for Mr. Hattis inspection and that Ms. Wu and
Mr. Pineault were also present. Mr. Ma stated trathe day of Mr. Hartnett's inspection, it
was not raining or snowing outside. He said thaltall went into the basement of the home,
where Mr. Hartnett examined the ceiling, basemeiling joist, and basement walls that Mr.
Duhamel had referenced in his report. He said MratHartnett also examined the stucco front
wall of the home from the outside of the home.

Mr. Ma testified that Mr. Pineault told everyonegent that there was a water leak in the

home after the Pineaults moved in. However, he &t Mr. Pineault assured everyone present
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that when the Pineaults discovered these issuey, dbntacted the builder, who repaired the
water issues, and that the home had been dry enee. sMr. Ma testified that he noticed that an
area of insulation was missing in the basemeninggilMr. Ma said that Mr. Pineault offered no

explanation for why the insulation was missing #mat Mr. Pineault never mentioned termites.

Ms. Wu testified that Mr. Hartnett, Ms. Wu, and.MMa all asked Mr. Pineault about
past leakage and water problems while the groupinvéee basement. Ms. Wu testified that Mr.
Pineault said that there was a water problem irdthimg room ten years earlier, but the realtor
had repaired the problem and that the Pinaultsnohaxperienced any issues with water since
then. Ms. Wu said that Mr. Pineault specificaliydtthem that he exercised in the basement
everyday and had never seen any water on the baseralts. Ms. Wu also said that during the
time the group was in the basement, Mr. Pineaudt iaver mentioned termites. She thought
that nothing was said about termites because “we wWeere for water.” Ms. Wu later testified
on cross examination that Mr. Pineault told therat the had removed the insulation in the
ceiling because he knew that there had previousBnbwvater problems in that area, and he
wanted to monitor the area for water issues.

After inspecting the home for water damage andicomg water issues in the stucco
front wall, basement ceiling joist, and basemenii,War. Hartnett prepared a one page report
listing his findings. The one page report providedollows:

Re:  Water stains — front wall of basement

* It is my opinion that at some time, water has petet the front wall above

ground level.

* The present owners have reported that the watélgrowas corrected at the

front window.

e Some of sealant around the windows may have dedgea over a period of
time.

24



« | suggest removing the shutters and resealing drthexwindow?®
* Note some water may have penetrated the wall at édoations.
* | cannot guarantee that the above suggestionstofl all water penetration.

A “good faith” estimate to remove the shutters and caulkdi300.00

Total inspection service call to be paid by the rgmnsible party is..[.]$85.00*'

Mr. Ma testified that Mr. Hartnett told him aftdre inspection, that if the problems were
corrected as recommended, that he should buy time hdvir. Hartnett performed these repairs
prior to closing.

Mr. Ma testified that during Mr. Hartnett's inspict, Mrs. Pineault told him that the
Pineaults were selling the home was because theg taving financial difficulties. Mrs.
Pineault denied making this statement. Mrs. Piltaastead testified that Mr. Harnett was
scheduled to arrive for the inspection at 8:00 A she was told that the inspection would last
between two and three hours. She stated thaefthtbé property from 8:00 AM until 12:00 PM
to allow for the inspection.

On cross examination, Mr. Ma admitted that Mr. Dukehrecommended both orally and
in the Reliable Home Inspection Report that Mr. Mwave a *“qualified stucco
inspector/contractor or engineer” inspect the stmat integrity of the front wall of the home.
Mr. Ma stated that he did not think that this ingpe was required to be an engineer, and that he
relied on Ms. Wu to select a suitable expert tdgeer the recommended inspection. He said
that Ms. Wu represented to him that Mr. Hartnets w&a expert in stucco. Mr. Ma admitted that
Mr. Hartnett was not an engineer, and that he nanstructed Mr. Hartnett to look inside the
front wall of the home to determine the extenthaf water damage inside the wall. Mr. Ma also

admitted that the Pineaults never limited the scofpeither inspection and never specifically

% Mr. Ma testified that it is his understanding tMit Hartnett was referring to the dining room wines in this line
of the report.
%7 Joint Exhibit, Tab # 5.
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said that Mr. Hartnett could not look inside thellsza Moreover, Mr. Ma conceded that he
should have hired someone more qualified to prgpexbmine the structural integrity of the
stucco front wall, basement wall, and basemeninggjbist.

Mr. Pineault testified that he, Mr. Ma, Ms. Wu, alid. Kovak were all present during
the second inspection. Further, during the timeegtoup was in the basement, neither Mr. Ma
nor Mr. Hartnett directly asked Mr. Pineault abaugter, and he never said anything about water
leaks in the front windows. Notwithstanding theuss with water discovered both by Mr.
Duhamel and Mr. Hartnett, Ms. Wu testified thateafMr. Hartnett's inspection she, Mr. Ma,
and Ms. Wang felt comfortable going forward witle teale because they “trusted the seller’s
words.” Closing was held on November 16, 2009.

e. Water Problems in the Home after the Sale.

Mr. Ma testified that after he purchased the hohgewanted to repair and renovate the
home before he and Ms. Wang moved in. Startin@eocember 7, 2009, Mr. Ma took several
weeks off from work to perform the desired renomasi. He stated that the carpet in the living
and dining rooms was “old and not clean,” so he tegrto tear the carpet up and install
hardwood floors in the living room, dining room dafoyer. Mr. Ma had decided to do this work
himself.

Mr. Ma did not begin to work on the floors untilband December 22, 2009, because he
was performing other renovations. He testified,thhdoen he began removing the old hardwood
floor in the foyer he discovered that the sub filegrbeneath the hardwood was heavily stained,
moldy, and rotted® When he removed the carpeting from the dining landg rooms, the sub
flooring beneath the windows in these rooms wawiheatained, moldy, and rotted. Mr. Ma

testified further that the underside of the camgetand the padding was heavily stained and

38 Joint Exhibit, Tab 9, Ma 103.
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moldy. Mr. Ma testified that it was not raining @ecember 22, 2009 when he performed this
work. However, on cross examination, Mr. Ma adeditthat there was a snowstorm at some
time prior to that date. On cross-examination, Ma admitted that there were no visible stains
on the top side of the carpet.

As soon as Mr. Ma discovered these issues in tyer fiving room, and dining room, he
called Ms. Wu. Mr. Ma testified that on Decemb8r 2009, Ms. Wu, Mr. Duhamel, and Gary
Willow (“Mr. Willow”), a roofer Ms. Wu knew, inspded the home at 12:00 PM. It was not
raining at this time. They looked at the sub flogr and Mr. Willow suggested that Mr. Ma call
a contractor.

Mr. Ma testified that Ms. Wu put her ear againg fub floor and told Mr. Ma that she
could hear water “gurgling.” Ms. Wu testified ththe floors were moldy and wet, and that she
“could feel water dripping in the foyer.” Mr. Malted Stephen C. Green (“Mr. Green”) at Mr.
Willow’s recommendation.

On December 24, 2009, Mr. Green and Mr. Willow neédl to the home and conducted
an inspection. Mr. Green said he needed to exjpheide the walls to determine the scope of the
water problem. Mr. Green gave Mr. Ma a quote fer ¢stimated cost of the work, which Mr.
Ma accepted.

On December 26, 2009, Mr. Green came back to tmeehand removed most of the
drywall from the living room, dining room, and fayelt was raining moderately at the time. Mr.
Ma testified that while it was raining, he wentdrthe basement and observed water dripping
down from the basement ceiling joist to the baseémeil.** Mr. Ma testified that once Mr.
Green removed the drywall and remainder of thefkdying, he realized that he did not have

the expertise to properly complete the work andmenended that Mr. Ma contact a structural

39 Joint Exhibit, Tab # 9, Ma 105-06.
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engineer. Mr. Green recommended, and ultimatetyambed an engineer, Bjorn Haglund (“Mr.
Haglund”), to inspect the home.

Mr. Green testified that he is a licensed genavatractor specializing in remodeling and
rehabilitation. When he arrived at the home, Mia Wad removed all the carpeting from the
living room and dining room, and all the hardwoodnfi the foyer. He said that he observed
substantial water damage on each of these surfadesGreen testified that there were water
stains on the drywall below the window sills in dhaing room.

Mr. Green removed most of the drywall from the wal these rooms. Mr. Green
testified he found that there was particle boardeuneath the drywall. He testified that this
particle board was so badly water damaged thaurbled when touched. He said specifically
that when he reached inside the wall, he easilyegubut handfuls crumbled particle board
similar in texture to sawdust.

Mr. Green said when he removed the drywall it wassraining. Further, that before he
removed the drywall, he instructed one of his elygds to spray the living room and dining
room windows with a hose to determine whether tiredaws were the cause of the leak. He
testified that when this employee sprayed the polmre the window and stucco wall meet, the
drywall inside the home became visibly wet and thatfoyer smelled musty. Mr. Green also
indicated that when he went into the basement b&ls®ee dark water stains on the ceiling joist,
and that it also smelled musty.

On cross examination, Mr. Green was asked to ifjettte photographs in the Joint
Exhibit Binder that reflected water leaking or wadlemage that would have been visible before
Mr. Ma removed the hardwood in the foyer and thpetng in the dining and living rooms, and

before Mr. Green removed the drywall in these rooMs. Green responded that there were four
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photographs in this binder displaying this damadgpecifically, he indicated that the water
damaged wood near the front door would have besblel’, the water stains on the basement
walls would also have been visifieand that there was a hole in the stucco wallhenside of
the house where the gutter and roof ¥het

Mr. Green testified that, had Mr. Ma and Ms. Wamgpdh him to inspect the structural
integrity of the stucco front wall, the basementig joist, and the foundation before closing,
the only way he could have performed this inspectiould have required removing portions of
drywall. Mr. Green explained, however, that it wWbmot have been difficult to perform this
type of inspection.

Finally, Mr. Green discussed the visible hole ia fide of the stucco wall near where the
gutter and roof mét Mr. Green testified that he observed water “pogiin” through this hole.
Mr. Green testified that the worst deterioratiosidie the front stucco wall of the home was near
this hole. Mr. Green said that this defect waslattable to a “bad stucco job”, and opined that
the home inspector should have found this holenduthe course of the home inspection.

Further, Mr. Green testified that, in his opiniomany of the Pineault's home
improvement projects were done to conceal and régpewn water issues. Also, that front
doors on homes do not need to be replaced unyilareat least ten years old. He further opined
that the portico and caulking under the shutters eane to prevent water leaks. Finally, that the
stucco front of the home was re-painted to coneeskr stains. On cross examination, Mr.
Green admitted that the new door was a “real umjrader the door originally installed in the

home, and that homeowners often install porticosésthetic reasons.

40 Joint Exhibit, Tab # 9, Ma 102.
1 Joint Exhibit, Tab # 9, Ma 105b, Ma 106a.
“2 Joint Exhibit, Tab # 9, Ma 113.
43 Joint Exhibit, Tab # 9, Ma 113.
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Mr. Haglund testified that he is a registered pssfonal structural engineer in Delaware
and that he has been working in this capacity sif8@6* On January 8, 2009 he performed a
structural evaluation of 104 Clear Creek at Mr.€Brat Mr. Ma’s request. Upon arrival, Mr. Ma
had already removed the flooring and carpetindheafoyer, dining room, and living room, and
that Mr. Green had already removed most of the diyin these rooms. Mr. Haglund testified
that the wood that was exposed was in a “later ydstage,” meaning that water damage had
been occurring in the home for an extended peridiine.”> He said that more than fifty percent
of the wood was damaged, expanding, and fallingt&paFurther, that the damaged wood was
wet to the touch, although it was not raining tih@y. Mr. Haglund indicated that the stains were
primarily located under and around the eight wingamwthe living room and dining room, and
under and around the front door. Also, that wherblgan his investigation, there were some
windows in the front two rooms of the home stilveoed with drywall. There were water stains
and cracking visible on the drywall covering thegs@dows and that when he removed the
drywall from these previously unopened windows, digcovered more decomposed particle
board.

Mr. Haglund also testified that there were alsoewatains running down the face of the
basement wall immediately below the front door. dAthat this staining reflected both new and
old staining, because the stains were varied iorcol

Mr. Haglund opined that the cause of the windowkdewas that the builder had not
installed proper “flashing” in between the stuccont wall and the eight front windows, front

door, and the picture window.

*4 The parties stipulated that Mr. Haglund is an exipeengineering.
*® Plaintiff's Exhibit # 2.
“® Plaintiff's Exhibit # 2.
* Plaintiff's Exhibit # 2.
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Mr. Haglund testified that, based on his invest@at he recommended that several
repairs be performed. He recommended that allratten wood be replaced, all the drywall
behind the front wall of the home be replaced, ameéw stucco front wall be installed, complete
with proper flashing around the windows.

Mr. Haglund stated his awareness of the variousraglgg and repairs to the home
performed by the Pineaults and that, in his opintbese projects were undertaken to repair a
known water problem in the home. Mr. Haglund gt replacing gutters, installing porticos,
re-caulking windows, and replacing front doors afkthings that are typically done when
homeowners know that there is a water problem aistl ¥@ correct it. On cross examination,
Mr. Haglund admitted that porticos are often idsthlfor aesthetic reasons. Mr. Haglund also
admitted that the Pineaults had the windows rekealfor the first time when the home was ten
years old, and that exterior window caulk generaélgds to be reapplied every ten years.

Mr. Haglund testified that he is a former Unite@t®s Marine, where he had served on a
helicopter squadron for three years. Mr. Hagluestified that he is very familiar with “rotor
wash,” a technical term used to describe the wiod/ib by helicopter propellers. Based on his
training and experience as an engineer and a Maheefeels the Pineault’'s story that the
helicopter blew the gutters off of the house isplatisible. On cross examination, however, Mr.
Haglund admitted that gutters frequently becomedo@nd that if the gutters were loose when
the helicopter landed, the rotor wash caused byétieopter could have been strong enough to
dislodge the gutters from the home.

Also on cross examination, Mr. Haglund testifiecttithe only damage he personally

observed that would have been visible to the Piteaas the water staining and mold on the
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basement ceiling joist, the water stains on thestna@mt wall, and the water stains below the
windows that were unopened when he performed kiesirgation.

f. Repairs and Restoration.

Mr. Ma testified that he hired Mr. Green to penfothe repairs recommended by Mr.
Haglund. Mr. Ma signed a contritto formally hire Mr. Green on April 6, 2010, biat Mr.
Green actually started working on April 17, 201e stated that Mr. Green completed the work
on June 22, 2010. Mr. Ma testified that he hasinmd the following expenses in connection
with these repairs:

 $ 2,440.00 paid to Mr. Green for demolition and lexatory work, based
on an invoice dated December 28, 2699.

« $23,612.81 paid to Mr. Green for different stagéthe repair work?
e $6,205.00 paid to Home Depot for the purchase asthliation of new
windows in the dining room, living room, and theceed floor above
these roons
« $720.00 paid to Mr. Haglund for his investigatiordaecommendatior?s.
The total amount sought based on these docume$82j877.81.
lll.  Discussion
a. The Pineaults Liability for Breach of Contract
“[A] seller transferring residential real propershall disclose, in writing, to the

buyer...all material defects of that property that lmnown at the time the property is offered for

sale or that are known prior to the time of finaftlement®® Oral disclosures, while helpful, do

*® Joint Exhibit, Tab # 7.

*° Joint Exhibit, Tab # 7, Ma 60.

% Joint Exhibit, Tab # 7, Ma 61.

*1 Joint Exhibit, Tab # 7, Ma 67. Mr. Haglund testifithat there was water damage in the wood suriogride
second floor windows similar to the damage surranmthe windows in the dining room and living rooamd
necessitating similar repairs.

°2 Joint Exhibit, Tab # 7, Ma 68.

36 Del. C.§ 2572(a).
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not relieve the seller of residential real estatanf their statutory duty to disclose all known
material defects in writing® Sellers have a continuing duty to update theicld&ire forms to
reflect any and all material changes up to the déatiénal settlement® This required seller’s
disclosure is intended to be a good faith efforthmy seller to disclose known defects, and is not
a substitute for warranties or inspectf8nThis requirement was further intended to elingnat
the doctrine of “caveat emptor,” or “let the buysrware” from residential real estate sales in
Delaware®’

Once the Seller's Disclosure Form is signed byhbibie buyer and seller, the form
becomes a part of the contratt. Accordingly, failure to disclose known materiadfelcts
qualifies as a breach of the real estate saleactrity the sellet’ In a civil action for breach of
contract, the burden of proof is on the plaintdfgrove the claim by a preponderance of the
evidence€® To prove a claim for breach of contract by a preferance of the evidence, the
plaintiff must establish the following: (1) the stence of a contract; (2) the defendant breached
an obligation imposed by the contract; and (3) ltegudamages to the plaintiff.

The implied covenant of good faith and fair deglis not an independent cause of
action®® Rather, the implied covenant of good faith arid dealing is subsumed within every
contract and operates to preclude a party fromdavgia contractual undertaking by invoking a
condition in the contract, if the condition occutras a result of the party’s own actidis.

“[ P]arties are liable for breaching the covenant wtierir conduct frustrates the “overarching

> McCoy v. Cox2007 WL 1677536, *1 (Del. Super. June 4, 2007).
6 Del. C.§ 2572(b).
6 Del. C.§ 2574.
*"lacono v. Baricj 2006 WL 3844298, *4 (Del. Super. Dec 29, 200@&gtmns omitted).
:z McCoy, 2007 WL 1677536 at *1.
Id.
% Interim Healthcare, Inc. v. Spherion Corg44 A.2d 513, 545 (Del. Super. 2005).
®1VLIW Technology, LLC v. Hewlett-Packard Co. STMateatronics, InG.840 A.2d 606, 612 (Del. 2003).
2 McCoy, 2007 WL 1677536 at *9.
83 Gilbert v. El Paso C0490 A.2d 1050, 1055 (Del. Ch. 1984).
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purpose” of the contract by taking advantage oirtpesition to control implementation of the
agreement's term$&® “Only when it is clear from the writing that the ¢@wting parties ‘would
have agreed to proscribe the act later complaifed lmad they thought to negotiate with respect
to that matter’ may a party invoke the covenantsaztions.®

In this case, the parties agree that a contrastezki The Agreement of Sale specifically
incorporates the Seller's Disclosure Form into thatract’® The parties only dispute whether
the Pineaults breached the contract by failing tkenthe required disclosures. Further, the
plaintiffs argue that the Pineaults breached tliet g1b the contract for sale by making numerous
allegedly misleading written and oral representetibefore closing.

In D’Aguiar v. Heisler the Court held that a seller of residential esthte breached its
contract with the buyer by failing to adequatelgaiibse water and foundation issues in the
basement of a residential hoffeThe seller in that case made the following wmittsclosures:

(1) there were small cracks in the basement wal)stljere was past or present leakage,
dampness, or accumulation in the basement thateflex corrected by re-routing a down spout,;
and (3) at of the time of the sale there was nemaiakage, dampness, or accumulation in the
basement® At trial, the defendants initially testified cas®nt with this disclosure, that there
were water issues in the basement shortly aftgr pnechased the home that were corrected by
re-routing a down spout, and some flooding duringuaricane. However, the sellers then
admitted during their testimony at trial that thleyew: (1) that water “seeped” through the

basement walls shortly before settlement; andh@jet was a large inward “bulge” in one of the

® Dunlap v. State Farm Fire & Cas. G&78 A.2d 434, 442 (Del. 2005)
%51d. (citations omitted).

% Joint Exhibit Tab # 1, Ma 13.

" D’'Aguiar v. Heisler 2011 WL 6951847 (Del. Com. PI. Dec. 15, 2011).
®1d. at *10-11.
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concrete basement waff. Further, the Court noted that characterizingdacgacks that cut
through nearly all of the basement walls as “sneadicks” did not adequately describe the
gravity of what were, in fact, severe, large, aistaored crack€’ In other words, the plaintiffs
established that the sellers did not disclose radvkn material defects related to flooding in the
basement because they testified at trial that attithe they completed the seller’'s disclosure
form, they were aware of other severe defectsfailed to disclose these defects in writing.

In the instant case, the Pineaults similarly faiteddisclose the full extent of their
knowledge of the condition of the stucco front waflithe home, the basement ceiling joist, and
the basement wall. The initial disclosure formyided that there was: (44) no drainage or flood
problems in the property; (53) no problems with fimendation; (54) that the property had never
been damaged by flooding; (57) that there was “pagresent water leakage in the house,” (59)
that there had never been any repairs or atteropsritrol any of the above problems, and (66)
that there had never been any water leakage ibhdaeement, or (67) attempts to control water
issues in the basement.

The initial disclosures in this case were mislegdind inaccurate because the Pineaults
only disclosed that there had been leakage in ¢imeeh not flooding, and never any leakage in
the basement. Despite the fact that page fivén@fSeller's Disclosure Form requires that the
seller explain problems disclosed in the form, Bieeaults made no mention of leaking dining
room windows at this time. At trial, the Pineaukbstified that when they filled out the Seller’s
Disclosure Form, they knew that the basement lemtléid during a hurricane in 2004, that there
were stains on the basement walls from water Iga#town these walls, and that the dining room

windows leaked at some time. Whether the Coudsfithat the Pineaults knew about the leaks

69|d
|4,
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in the dining room windows (based on the fact thay disclosed this information in the second
disclosure form), or because they later testifienlial that they knew that leaks had occurred and
been repaired before they moved in, is immaterialeither event, the Pineaults knew that there
had been a water leak in the dining room windowsate time and did not include that

information on the initial disclosure form.

After Mr. Duhamel’s inspection revealed numerousewreelated defects in the home, the
Pineaults updated their disclosure form to add) ¢(hiring the time they owned the home, the
right side dining room windows leaked down onto tesement wall, but that the Pineaults
contacted the builder who corrected the problemarthier, the Pineaults disclosed that in 2008
the stucco was painted, shutters were replacedvamtbws resealed; disclosed that the gutters
were replaced in 2009; and (66) disclosed that thetalled a portico and new front door. In
other words, after Mr. Duhamel discovered thatdharght be a severe water issue in the stucco
front wall, basement ceiling joist, and basemenli,vealy then did the Pineaults disclose that
they once had a water issue with the dining roomdaivs that was corrected, and that they
replaced the front door, gutters, and installedrigpo.

The Court finds it very significant that the Pinkaumade these disclosures only after
numerous defects were revealed in Mr. Duhamel’'sitepThe Pineaults initially completed the
Seller's Disclosure Form on September 9, 2009. efsitheir temporal proximity, there is no
reasonable explanation for failing to include ttha gutters had been replaced in 2009 and that
the stucco front wall had been repaired in 2008orédver, the Pineault’'s updated disclosure
failed to include numerous other known water relgisoblems in the home, including the water
damaged wood in the foyer, the stains on the basewsdl, the water damaged basement ceiling

joist, etc. Only after Mr. Duhamel’s report dicetPineaults make a comprehensive update of
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the Seller's Disclosure Form, disclosing that tiverd) room windows once leaked, but had been
repaired, and listing the stucco and gutter repaird the front door/portico additions. Given the
Pineaults often vivid descriptions of past eventgial, including the helicopter incident, as well

as both Mr. and Mrs. Pineaults’ several statemesdarding her fixation on being a fastidious
housekeeper, the Court finds that the Pineaulte wefficiently knowledgeable to make more

detailed, helpful, and accurate disclosures.

In summary, the Pineaults disclosed in writing tina@re was either past or present water
leakage in the home, and that the dining room wislizaked down onto the basement wall, but
that this problem was repaired by the builder atuaspecified time. Stated differently, the
Pineaults disclosed that there once was a watee igs the home, where the dining room
windows leaked down onto the basement wall, but tthia issue had been repaired. Further,
their disclosure provided that since the time g tiepair, there had never been another problem
with water in the home. The testimony of otheratthreas were wet to the touch during
inspections and further, that the extent of the atz@nindicated decay over an extended period,
establishes otherwise.

The testimony taken at trial establishes by a prdpmance of the evidence that the
Pineaults knew that there was a water problemensthcco front wall, dining room and living
room windows, and basement ceiling joist and fatlecddequately disclose the extent of their
knowledge. At trial, Mr. and Mrs. Pineault made tbkkowing admissions that were not reflected
in the Seller's Disclosure Form: (1) Mr. Pineaustified that the basement walls were water
stained; (2) Mrs. Pineault testified that the baseinteiling joist had large spots of dark mold on
it; (3) there was a water damaged piece of woothénfoyer near the front door; and (4) the

carpet was replaced in the living room and diniognn before the Pineaults purchased the home.
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Further, both Mr. Green and Mr. Haglund testifiéthtt the drywall underneath the
windows in the living room and dining room was waséined. When Mr. Ma pulled up the
carpet while attempting to install hardwood flootse underside of the carpet beneath the
windows in the living room and dining room was hgawater stained and moldy. Carpet does
not become stained and moldy without being expdasedignificant moisture. Given the
testimony of several defense witnesses regardirgy Rineaults’ cleaning habits, the Court finds
it extremely unlikely that Mrs. Pineault never metil the stained drywall and never observed
that the carpet was wet. Nonetheless, the Pireeaeler disclosed that the drywall near the
windows was stained and cracked, and never distltisd the carpet near these windows had
gotten wet during the time they owned the home.il&\ihis clear that the problems were caused
by poor workmanship by the builder and not theamdtiof the Pineaults, their disclosure was
inadequate.

Mr. Green and Mr. Ma testified that on December 2609, about one month after
closing, they observed active water leaks on tleeip@nt wall. Mr. Pineault testified that he
observed this same area was stained before theuRismieurchased the home. Further, Mr.
Green testified that when one of his workers spiape living room and dining room windows
from the outside of the home with a hose, the dhywaide the home became visibly wet. Ms.
Wu testified that she saw “moisture” in the basenteming Mr. Duhamel’s inspection. Mr. Ma
testified that Mr. Duhamel touched the basemeninggjoist during the inspection and said that
it was wet to the touch. The Pineaults admitted they knew there was a water problem in the
home before they moved in, and the seller's diselwgorm indicates that this problem was
corrected after they moved in. It would not beiday for the Court to conclude that the

Pineaults knew there was a water problem, hagdired, never noticed another leak, wet area,
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or stain in the home, and then, within one montplaintiffs moving into the home, Mr. Ma and
Mr. Green observed water running down the basemadt and the drywall in the front

windows became visibly wet when the living and dgiroom windows were sprayed with a
hose.

Moreover, the factual record after trial is perneelatvith evidence that there has been a
longstanding, persistent and visible problem wititev in 104 Clear Creek since the home was
built in 1999. The basement walls were water simmediately below the basement ceiling
joist. The ceiling joist was wet and moldy befsettlement. The underside of the carpet under
the dining room windows was severely water staiaed moldy even though new carpet was
installed in these rooms before the Pineaults mowea the home. Mr. Green and Mr. Ma
testified that they observed active water leakagevrdthe basement wall one month after
settlement. There was a water damaged piece ofl woohe foyer. InD’Aguair, the Court
found failures to disclose based on the sellerimiasions during direct and cross examination
that he knew there were water problems in the hoimethis case, the Pineaults admitted they
knew about the moldy ceiling joist, water stainessbdment walls, and leaking dining room
windows, but that they did not disclose this infatran. The Pineaults contention that they did
not notice water issues is further undermined leywisible and substantial symptoms of water
damage documented by both Mr. Ma and Mr. Green onég/month after settlement.

The Pineaults argued in closing that these isswe wisible to Mr. Ma and Ms. Wang
prior to settlement, and therefore the plaintifi®@ld not be permitted to now claim that failure
to disclose these issues was breach of contramt.eXample, Mr. Duhamel indicated that there
was an active water leak in the basement ceilirgg gnd water retention in the front stucco wall

in his report. However, Delaware case law is clkbat oral disclosures are not sufficient to
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absolve sellers of residential real estate fronir thtlatutory duty to disclose prior to settlement
all known material defect® writing.”* Similarly, whether the buyer independently disesva
defect prior to settlement does not abrogate thler'sestatutory duty to disclose all known
material defects in writing? The rationale for requiring written disclosurestd remove the
doctrine of buyer beware or caveat emptor fromdessial real estate sales in Delaw&teThus,
any water issues or red flags the plaintiffs natideefore settlement are immaterial to the
outcome of their breach of contract claim -- beeatss did not absolve the Pineaults of their
statutory duty to disclose all known material défan writing.

The Court finds the testimony of the Pineaults’entlvitnesses, Ms. Kolek, Mr. Rizzo
and Mr. Smith, not helpful to the Court, for vasouweasons. For example, Mr. Smith
categorically denied meeting Mr. Goldberg or distug the facts of the case with the Pineaults,
even when asked these very questions by Mr. Gaighive Pineaults counsel. Whether
confused or otherwise on this point, it renderstidssimony less than persuasive.

The Pineaults argue that even assuming that thieg fm make the required disclosures,
they are not liable for breach of contract becaudse Duhamel’s report raised numerous red
flags related to water damage in the home, andwewnded that the plaintiffs hire a structural
engineer or qualified stucco contractor to evaldlagestructural integrity of the stucco front wall.
The Pineaults argue further that the plaintiffstdidhave hired someone more qualified than Mr.
Hartnett, who charged them $85.00 and performedyt Wir. Ma now concedes, was not an
adequate or thorough inspection. In other wotds,Rineaults argue that they are not liable for
breach of contract because the plaintiffs did ostifiably rely on the information contained in

the Seller’'s Disclosure Form.

" McCoy; 2007 WL 1677536 at *1.
21|d. at *6.
"3 laconq 2006 WL 3844298 at *4.
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While this argument is somewhat compelling, it does dispense with the Pineaults
liability for breach of contract in this case. Raththis argument strikes squarely at the plaistiff
misrepresentation and fraud claims. The elemehtheoclaim of negligent misrepresentation
are: “(1) a pecuniary duty to provide accurate rinfation, (2) the supplying of false information,
(3) failure to exercise reasonable care in obtgiron communicating information, and (4)
pecuniary loss caused by justifiable reliance uplua false informatiori’* The Pineaults cited
and the Court has considered, a plethora of case da negligent misrepresentation,
misrepresentation, and fraud. However, breachonfract and negligent misrepresentation are
two wholly distinct and separate claims. While liggnt misrepresentation contains the
requirement that the plaintiff justifiably rely dhe defendant’s false information in entering the
transaction at issue, breach of contract contamsuch element. In post trial briefing, the
Pineaults did not cite any case law, nor did ther€discover during its independent research,
any legal precedent where a court inserted an eleofedetrimental reliance into a breach of
contract claim. As such, the fact that the honspéction reports contained red flags does not
absolve the Pineaults of liability for their knowgirmaterial omissions from their Seller’s
Disclosure Form.

Accordingly, the Court finds that the Pineaults \wnand failed to disclose a known
material defect in the Seller's Disclosure Forra,,ithe extent of the water retention and leaking
issue in the stucco front wall of the home, theeb@nt ceiling joist, and the basement wall.
Consequently, the Plaintiffs Mr. Ma and Ms. Wangyé proven their case by a preponderance
of the evidence, and the Pineaults are liable feat¢h of contract. The Court’s analysis thus

shifts to damages for breach of contract.

" Darnell v. Myers 1998 WL 294012, *5 (Del. Ch. May 27, 1998) (emgibadded).
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b. Damages

Mr. Ma’s testimony on damages was largely undisfhufeside from minor suggestion
that Mr. Ma did not solicit a competitive bids befohe hired Mr. Green to perform the
restorative work, the Pineaults made little argunerlosing or briefing to rebut the allegations
and testimony on damages. The plaintiffs introduecemerous documents indicating that their
damages incurred in this case total $32,977.8Jesé&ldocuments established that plaintiffs paid
the following sums: (1) $2,440.00 to Mr. Green fitemolition and exploratory wofk (2)
$23,612.81 paid to Mr. Green for the repair wWérk3) $6,205.00 paid to the Home Depot for
the purchase and installation of the damaged wistownd (4) $720.00 paid to Mr. Haglund
for his investigation and recommendatidfsTherefore, the Court finds that the plaintiffe ar
entitled to compensatory damages in the amound®§7.81.

IV.  Conclusion

For the reasons stated in this opinion, the Cbods in favor of the plaintiff on the
Complaint against the Pineaults and awards pléidéifnages in the amount of $32,977.81 plus
court costs and pre judgment and post judgmentastat the legal rate until fully paid.

IT IS SO ORDERED this 10" day of April, 2012.

/S/ Joseph F. Flickinger 11T
Joseph F. Flickinger 11l
Judge

S Joint Exhibit, Tab # 7.

8 Joint Exhibit, Tab # 7, Ma 60.
7 Joint Exhibit, Tab # 7, Ma 61.
8 Joint Exhibit, Tab # 7, Ma 67.
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