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DECISION ON APPEAL

This is an appeal from the Justice of the PeacetCoAppellant
Meghan Howlett brings this action seeking $14,8%4rBbreach of contract
damages. Appellant Howlett alleges that Appellesh&d Zawora agreed
to assist her in the repayment of various debtsweae accrued during the

parties’ six-year relationship. Having concludbd trial on this matter and
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after reviewing the parties’ submissions, the Cofimds in favor of
Appellant Megan Howlett and against Appellee Ridh&@awora in the
amount of $2,023.17 plus prejudgment and post jugrmterest and court
costs.

Facts

This is an appeal from the March 14, 2011 Jusifabe Peace Court
order in which judgment was entered for AppellaiaifRiff-below Howlett
and against Appellee/Defendant-below Zawora in @heunt of $595.05
plus court costs and interest. On March 29, 28ppellant filed a notice of
appeal with this Court.

The parties accrued a significant amount of debtendating for six
years. A portion of that debt, $7,500.11, comeshi form of a personal
loan from Citi Financial obtained and signed byrbparties. The remainder
of the debt is attributable to multiple credit cawtounts. These credit card
accounts were issued to and held by Appellant Hibwieith Appellee
Zawora listed as an authorized user.

The relationship between the parties ended dulreglast week of
August 2010. An agreement was allegedly reacheddam the parties

regarding the repayment of these debts. At trigbpellant Howlett



introduced into evidence four emaidated October 8, 2010 that were sent
between the parties. Appellant Howlett argued these emails constitute a
contract in which Appellee Zawora agreed to pay imeinstallments, half of
the total debt accrued from both the credit candd personal loan. In
support of this argument, Appellant Howlett maddenof the fact that
Appellee Zawora left $550.00 in the parties’ joaottecking while in the
process of transferring his funds into an accoudnti® own, allegedly to
cover his first installment payment under their tdphyment agreement.
Appellee Zawora denied that an agreement had besmched and argued
instead that the emails show only an attempt athieg a finalized
agreement and that the $550.00 was left in thekihg@ccount as a sign of
good faith while negotiations proceeded.

When Appellee Zawora failed to perform as expeci&dpellant
Howlett filed this action seeking to recover halftioe $14,874.34 debt the
parties accrued for Appellee’s alleged breach efcibntract.

Discussion
Appeals from the Justice of the Peace Court tcCitvart of Common

Pleas are triede novo.?

! Plaintiff's Exhibit 1.

210Dd. C. § 9571.



a. Appellant’'s Breach of Contract Claim

In an action for breach of contract, the plaintiffust prove the
following by a preponderance of the evidence: tfithe existence of the
contract, whether express or implied; second, tteadih of an obligation
imposed by that contract; and third, the resulgarhage to the plaintiff®”
Thus, before a court determines whether a breatheotontract occurred,
the plaintiff must prove by a preponderance ofdhiglence the existence of
a contract between the parties.

Under Delaware law, “a contract is an agreemennupcufficient
consideration to do or not to do a particular thihg “The elements
necessary to create a contract include mutual tigeethe terms of the
agreement, also known as the meeting of the mid$Nutual assent
requires an offer and an acceptance wherein ‘allesential terms of the
proposal must have been reasonably certain andiefi® “Thus, if any

portion of the proposed terms is not settled tigere agreement.” “Where

3 VLIW Tech., LLC v. Hewlett-Packard Co., 840 A.2d 606, 612 (Del. 2003).
* Rash v. Equitable Trust Co., 159 A. 839, 840 (Del. Super. Ct. 1931).

® Thomas v. Thomas, 2010 WL 1452872 (Del. Com. Pl. 2010).

®d. (quotingGleason v. Ney, 1981 WL 88231 (Del. Ch. 1981)).

’1d.



there is no meeting of the minds, there is no eefable contract in
Delaware.®

In the case at hand, after reviewing the four esmaubmitted by
Appellant Howlett, and the testimony of the partié® Court holds that the
parties never reached a mutual assent or a meefirtge minds as to
whether Appellee Zawora would be responsible foyinga half of their
accrued debt. The first email begins with Appellé@vora informing
Appellant Howlett that he will be giving her $55Qr@nth for the next six
months to cover half of the debt. He then goesoastate that he would be
willing to give her more than $550 a month if shewd be willing to “come
up with some kind of matching agreement or somgthin The email
concludes with Appellee Zawora expressing shoclk atferenced earlier
arrangement between the parties regarding owneahapGMC Suburban:
“As for the Suburban...that's a shock. The deal Wespt the truck and the
boat, finished paying off the boat loan along viita three credit cards being
matched by both of us. What happened to that geraent?™® It is at this

point that the tentative agreement between theesantgarding repayment

8 Rodgers v. Erickson Air-Crane Co. L.L.C., 2000 WL 1211157 (Del. Super. 2000).
® Plaintiff's Exhibit 1 (Friday, October 8, 20105t:41 AM).
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of the debt begins to unravel, with the ownersHighe Suburban playing
the pivotal role.

The second email opens with Appellant Howlett refieing the
earlier agreement mentioned in the first email réigg the Suburban: “The
arrangement was not that you kept the Suburbawa#t simply that you
were able to use it to get the boat out of the mael use for transportation
of the boat. But, it was a gift that was givenM& from my uncle. |
thought that was made clear from day one when weedgto only put it in
your name due to the insurance being lowered — theroreason™
Appellant Howlett closes the email by stating: “lreé know if we can do
the Suburban and boat deal in the next couple eks/&?

The third and fourth emails are both from Appelléawora to
Appellant Howlett. The third email begins with Agiee Zawora rebutting
Appellant Howlett's claims from the second emailthé Suburban was not
needed nor used to pull the boat. The boat has taeof the water since
well before your father called me and asked me dme and get the
Suburban out of his driveway. The arrangements filay one have nothing

to do with the arrangements made when you decmetbke me leave. The

1 plaintiff's Exhibit 1 (Friday, October 8, 20105t:51 AM).
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arrangements that day were for me to keep the triickhe email continues
with Appellee Zawora linking his assistance towargsaying the debt with
ownership of the Suburban: “If you want the boat #re truck you can have
them and do whatever you please. At that pointllwash my hands of any
other debt with you. Otherwise, if you want theck we need to go back to
the drawing boards as to what I'm paying ¢h.The fourth and final email
involves Appellee Zawora discussing how he belietts®l Suburban was
given to the both of them in order to tow the baad how he has fixed and
repaired the Suburban since the breakufhe email closes with Appellee
Zawora stating: “l will think about things and destck to you.*®

It becomes clear from reading the emails as amootis conversation
between the parties that Appellant Howlett envistbntwo separate
agreements (one regarding repayment of debt andttiex regarding the
ownership of the Suburban and boat) while Appellagiora saw one, all-
inclusive agreement. Appellee Zawora offers to spt a monthly

installment plan with Appellant Howlett in the firemail, and in the third

13 plaintiff's Exhibit 1 (Friday, October 8, 2010 2:15 PM).
4.
15 plaintiff's Exhibit 1 (Friday, October 8, 2010 12:37 PM).

184,



email he states that unless he keeps the Suburzhbaat he will not pay
Appellant Howlettanything. He then offers to go back to the drawing board
regarding his payments if she wants the Suburlbamnally, the fourth email
concludes with Appellee Zawora rejecting all ten@abgreements up to that
point and stating that he will think things overdaget back to Appellant
Howlett.

Taking the content of all of the emails into acdpuhe Court holds
that Appellant Howlett has not established by appnelerance of the
evidence a meeting of the minds between the patteswould prove the
existence of a contract governing Appellee Zawor@égation to assist
with the repayment of the accrued debt. Additibrndahe Court agrees with
Appellee Zawora’s contention that the $550.00 Iefthe joint checking
account was payment he was willing to make towaifat dased on his belief
that two major assets of the parties, the Subudoah the boat were to
belong to him. Once it became clear, however, thatownership of the
Suburban and boat remained in dispute, AppelleeoZawalked away from
negotiations and ceased communications.

b. Credit Card Debt

The amount of the accrued debt at issue not atiftbel to the

personal loan can be traced to three credit cacdusts. These credit card



accounts were issued to and held by Appellant HibwlAppellee Zawora
was listed as an authorized user. As an authotigedon the accounts held
by Appellant Howlett, Appellee Zawora would only bnancially
responsible to Appellant Howlett if a contract hexisted between them
governing repayment of the debt.

In Gregory v. Frazer, the Plaintiff sued the Defendant for breach of
contract alleging that the parties “had a contrelocereby Defendant would
use Plaintiff's Reader's Digest Credit Card forddefant's business expenses
and would repay Plaintiff for Defendant's chargestioe Credit Card plus
interest.*” The court held that such a contract did existc4use Defendant
concedes there was an agreement between himselamdiff, whereby he
was permitted to use the Credit Card and was resplerfor re-payment of
his charges plus interest”In the case at hand, because the Court holds that
no contract was formed between Appellant Howled &ppellee Zawora
governing repayment of the credit card debt, agudhorized user, Appellee
Zawora is not responsible for any of the accruebt @dtributable to the
credit card accounts.

c. The Personal Loan

17 Gregory v. Frazer, 2010 WL 4262030 (Del. Com. PI. 2010).
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Unlike the credit card accounts, which were in afgnt Howlett's
name with Appellee Zawora listed only as an au#satiuser, the personal
loan was obtained and signed by both parties. pEmges are thus jointly
and severally liable to Citi Financial for the eety of the loan. Therefore,
Appellant Howlett is entitled to a judgment agaidgipellee Zawora for
one-half of all payments she has made towardsdn foom the time the
parties ended their relationship to the date & tihal.

At trial, Appellant Howlett submitted into evideneathout objection
two documents regarding the personal loan. Tre @bcument was the
Note and Security Agreement detailing the loanlfitSe According to this
document, the original amount financed was $7,300.IThe loan was
subject to an annual percentage rate of 28.99% aiflmance charge of
$6,781.09. The total amount due was $14,281.20ayable over sixty
months with monthly payments of $238.02. Paymewtse due on the
twelfth of each month beginning September 12, 2008 second document
was an account statement from Citi Financial d&egdtember 23, 2078.
This document showed a direct debit payment of &ZB8made on

September 12, 2010 by Appellant Howlett.

19 plaintiff's Exhibit 6.

20 p|aintiff's Exhibit 7.
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In addition to the two above documents entered ewidence without
objection, Appellant Howlett testified at trial theince October 2010, she
alone has been making the minimum monthly paymeih$238.02 towards
the loan. Appellee Zawora offered no rebuttal adoitted that he has not
assisted Appellant Howlett with these payments.seflaupon the credible
and unrebutted testimony of Appellant Howlett dgrite trial, the Court
concludes as a finding of fact that since Octol#¥t02 Appellant Howlett,
alone, has been making the monthly minimum paymtwsrds the loan.
As payments are due on the twelfth of each mohthQourt concludes that
since the parties’ relationship ended, Appellanwiétt has made seventeen
payments towards the lo&h. Appellant Howlett has thus paid $4,046.34
towards the loan.

Appellant argued at trial that, based upon therdoebf “anticipatory
breach” or “anticipatory repudiation,” judgment sk be entered in favor
of Appellant Howlett and against Appellee Zawora doe-half of the total
remaining balance on the loan as of October 20Appellant argued that

because Appellee Zawora has stated unequivocaliyuorerous occasioffs

L The first payment was made on October 12, 2010tl@dnost recent payment up to
the date of the trial was made on February 12, 2012

22 Including in his testimony during the trial at ldan
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that he has no intentions of assisting with théhfer repayment of the loan,
he has anticipatorily breached the contract allggéormed in the four
emails discussed earlier.

The Court of Common Pleas is a court of law andof@quity, and as
such this Court could only grant such a requesiafe had existed a contract
between Appellant Howlett and Appellee Zawora gowey repayment of
the loan. As the Court of Chancery has statedjcigatory repudiation by
an obligor to a contract gives the obligee the imiaie right to sue for
breach of contract® Thus, because the Court finds that no contrast wa
formed between the parties regarding the repaywiahie debt, it is beyond
the ability of this Court to issue a judgment agaiippellee Zawora for an
amount beyond one-half of what has already beed pbg Appellant
Howlett.

The Court holds that, as a co-signer to the loggpeNee Zawora is
responsible for one-half of what Appellant Zawors hpaid towards the
loan, or $2,023.17.

Conclusion

23 UbiquiTel Inc. v. Sprint Corp., 2005 WL 3533697 (Del. Ch. 2005).
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Judgment is entered for Appellant Howlett and msfaiAppellee
Zawora in the amount of $2,023.17 plus prejudgnsen post judgment
interest and court costs.

IT IS SO ORDERED this day of March, 2012.

Judge Rosemary B. Beauregard
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