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STEELE, Chief Justice:



A jury convicted Adam Norcross for the 1996 murdéikKenneth Warren.
The trial judge sentenced him to death in 2001. aOnotion for postconviction
relief, Norcross raises four arguments. First,ddass argues that the failure to
present some mitigation evidence at the penaltyifgpaconstituted ineffective
assistance of counsel. Second, Norcross contbatishie prosecution tainted the
penalty phase with improper questioning and prejatlicomparisons. Third,
Norcross challenges the penalty phase jury instnust Fourth, Norcross contends
that the death sentence is unconstitutional becaetker the judge nor the jury
found that the aggravating circumstances outweighednitigating circumstances
beyond a reasonable doubt. We find no merit todriiese claims and affirm the
postconviction judge’s denial of Norcross’ motiam postconviction relief.

|. FACTUAL AND PROCEDURAL HISTORY *

Shortly after 8 p.m. on November 4, 1996, the Wafanily was settling in
for a night in their Kenton, Delaware home. Kemn&arren was sitting at the
kitchen bar eating a sandwich while his wife and sslaxed in the family room
watching television. Suddenly, two masked men ssr@sin camouflage burst

through the glass patio doors leading to the famigm. The intruders shot

! The factual background summarizes facts from @irt's opinion on direct appeal in
Norcross v. State816 A.2d 757 (Del. 2003) and the trial judge’ateacing opinion irState v.
Norcross 2001 WL 1223198 (Del. Super. Oct. 3, 2011).



Kenneth four times while his wife and son watchadhorror. The intruders
grabbed a purse on the kitchen counter and fled.

One day after the incident, Adam Norcross told adeo Matthew Howell
that he and Ralph Swan had gone to commit a roltbety‘went bad.” Norcross
described how Swan got hit in the shoulder withubeb and Kenneth Warren “fell
like a bag of potatoes” when he was shot in thedhe&Vithin a day of this
conversation, Howell observed that Swan had injinedeft shoulder and wore a
bloodstained bandage. According to Howell, hertbtreport this information to
the police because Norcross threatened to killihhre did.

In November 1996, police found the wife’'s purseibdithe rear fence of
the Eastern Shore Concrete Company in Middletovata®are. The discovery of
the purse did not lead to any suspects even théwgm Norcross and Ralph
Swan both worked at the Eastern Shore Concrete @wmynpt the time of the
murder. About a month before the murder, Norcréssher roommate reported
the theft of two handguns: a .357 caliber Smith &34bn revolver and a .40
caliber Smith & Wesson handgun. Examination of thdlets removed from
Kenneth Warren’s body revealed that the two backingds were made by .357
caliber bullets and the fatal wound was made bymr/.40 Smith & Wesson

caliber triple copper jacketed bullet.



During his employment at Eastern Shore Concretegaoy Norcross dated
Gina Ruberto, who testified that one night Norcress upset and showed her a
newspaper article about the murder and robberytcridss started crying and told
her about breaking into the home while wearing aafitage clothing. Norcross
also stated that he took a pocketbook and dispofetbehind a fence at the
concrete plant. The concrete plant fired Norceres Swan in December 1996.

Norcross would later find work on a farm and mandget Phillips in early
1997. Later that summer, Norcross invited Swawaddk with him as a farm hand.
One day, Phillips overheard Norcross and Swan laggdbout the time Swan got
shot. Norcross explained that they had plannemloan empty house but when
they found it occupied, the man fired a shot aneddirying “to play hero.”
Norcross also told Phillips that they would nevet gaught because they wore
masks. Norcross and Phillips separated in Decet®@r. Two years later, she
emailed Delaware State Police. With this breaktha case, police arrested
Norcross on February 9, 2000.

The trial began April 24, 2001. A Kent County Supe Court jury found
Norcross guilty as charged on three counts of fiesjree murder, six counts of
possession of a firearm during the commission &lany, first degree robbery,

first degree burglary, and second degree conspfracy

2 State v. Norcros2010 WL 1493120 at *2 (Del. Super. Apr. 8, 2010).
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A. The Penalty Hearing

From May 14-18, 2001, the trial judge conducted emghty hearing to
determine whether the aggravating circumstancesveigihed the mitigating
circumstances. Defense counsel made substantmatsefo assemble mitigation
evidence for the penalty hearing. Two employeethefPublic Defender’s office,
Sherri Gigliotti and Lynda Zervas, gathered recaadd interviewed witnesses in
order to strengthen Norcross’ mitigation case.

Sherri Gigliotti was a psycho-forensic evaluator fiee Public Defender’s
Office. Her main task was developing mitigatingtéas for defendants. In this
case, Gigliotti arranged for Norcross to meet peladist Dr. Abraham Mensch
and psychiatrist Dr. Stephen Mechanick. She alstaimed records from Vero
Beach High School, New Dominion School and militaegords from the U.S.
Marine Corps. Gigliotti received Norcross’ emplaymb records from various
companies, including: Pat's Pizza, Eastern Shonecfate, Grotto’s Pizza, HBS
Glass, and Wal-Mart. As part of the investigati@ngliotti interviewed numerous
witnesses, including Kathaleen Norcross and Adancidss. Finally, Gigliotti
uncovered Norcross’ medical history by talking whiim and getting records from
Union Hospital.

As a senior psycho-forensic evaluator for the Ruldlefender’'s Office,

Lynda Zervas supervised Gigliotti in the Norcrossee At a deposition, Zervas



testified that she and Gigliotti began meeting wAitham Norcross on April 11,
2000, a mere two months after Norcross was arresfealvas recalled that there
were issues with Norcross’ credibility regarding thexual abuse claims and the
reason the Marines discharged HinAfter collecting a trove of records, defense
counsel presented testimony from eight witnessesvalé as from Norcross
himself. The themes of the mitigation case cedteye defendant’s unstable,
abused childhood and his ability to do well inraistured environment.

1. Beverly Scullion

Adam Norcross’ aunt, Beverly Scullion, testifiecitiAdam and his mother
moved in with her soon after Adam was born becdlisg had no place to live.
Scullion testified that a man named Ed acted asvAsidather figure until Adam
was seven. Later, when his mother joined the Arddam would act as the man
of the house and look after his sister. Finallgulon testified that despite
desperate pleas from Adam, his mother never tofdthe name of his real father.

2. Rebecca Uniatowski

Rebecca Uniatowski is Beverly Scullion’s daughted @aherefore Adam
Norcross’ cousin. Uniatowski described how Adaomgle physically abused him

when they all lived together. She also testifiedt tAdam had a child at sixteen

% In an email from Gigliotti to Zervas, Sherri notést the defendant told Dr. Mechanick that he
was kicked out for fighting while military recor@gsow that Norcross was “other than honorably
discharged” for stealing supplies.



with his mother’s friend Ruth Corey, a woman in ke twenties. Uniatowski
remembered Adam as a loving person who cried niiame aisual.

3. William Sastram

Norcross’ friend for 18 years, William Sastram,aked that he never saw
the violent side of Norcross at any time during friendship. Sastram also
testified that Norcross spent a lot of time at Indgise growing up because “he
never really seemed comfortable in his own hous&h cross examination,
Sastram discussed a panicked phone call from Nescsoon after the murder
where he said that his life was ruined.

4. Phyllis Sastram

Phyllis Sastram is William Sastram’s mother. Skedme acquainted with
Adam Norcross around 1986, when Norcross livedlanidla. Adam would often
go over to help build Sastram’s new house and wesgdd as part of the family.
Mrs. Sastram described Adam as a polite, friendhd warm person. She also
testified about a remorseful letter from Norcroseaerning where he was now and
what happened to him.

5. Brian Corbishley

Brian Corbishley lived together with Norcross and kirlfriend Tonya
Bennett for six weeks. Corbishley testified thalafn had a good influence on his

girlfriend and really calmed Bennett down from keazy lifestyle which involved



alcohol, cocaine, and marijuana. Brian Corbislaksyp recalled that he never saw
Norcross engage in violent behavior with Bennetiroyone else.

6. Mary Goerling

Half-sister to Norcross, Mary Goerling lived withrdAm when their mother
was married to a man named John Barry. Goerlisigfiesel that Barry often drank,
beat Adam, and broke furniture. Goerling also ltedathat Adam would babysit
her son Ethan and was “just like an uncle should be

7. Bethany Zeleski

As a friend of Adam Norcross, and mother to ondisfchildren, Bethany
Zeleski testified about the time that Norcross waaried to someone else —
Bridgette Phillips. Zeleski recalled that Norcréssk a tough love approach with
Phillips but did not orally abuse her. She als@leasized that “he never beat her
or hit her physically.”

8. Rebecca McBride

McBride was the records custodian for the Delaw@ogrectional Center.
She testified that during his time in prison Nossdas been punished for several
infractions, including putting a milk carton aroumdlight, having a cigarette
lighter on the shelf of his cell, possessing nong@gious contraband, and failing to

obey an order.



0. Adam Norcross

Norcross recounted his unstable childhood by begirwith Edwin
Norcross, a man Adam believed was his father urgilsuddenly left with no
explanation. Then Norcross described how his UQtégence would drink, get
angry, and “start smacking people around.” NoEralso testified about living
with John Barry, the man his mother later marriedccording to Adam’s
testimony, Barry subjected Norcross to various a€tghysical and sexual abuse
while the family lived in Germany.

When Norcross returned to the United States, he semt to the New
Dominion School, a juvenile correction facility Virginia. Norcross described an
incident with Ruth Corey one weekend when he reimnome from school. He
testified that she made advances, became sexwaiNg avith him, and eventually
had his first child.

The trial judge provided a jury instruction aftesth sides had presented
evidence at the penalty hearing. Defense couresliested that the phrase
“conscience of the community” be added to the jimgtruction? The judge
declined to add the phrase, reasoning that theuégey adds confusion and is

meaningless since the jury is instructed to digekgaublic opinion. Rather, he

* Penalty Phase Tr. vol. A, 2-3, May 14, 2001.
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included the following language to emphasize theyadrtance of the jury

recommendation: “Although the Court is not bound ymur recommendation,

your recommended answer to the question will bemgisubstantial consideration
by the Court and will be an important factor in fisal determination of the

appropriate sentence.”

At the conclusion of the five day penalty hearitigg jury voted 10 to 2 that
aggravating circumstances outweighed the mitigatingumstances. On October
3, 2001, the trial judge sentenced both Norcross @wan to death. The trial
judge first noted that Norcross’ conviction forstirdegree murder establishes the
existence of a statutory aggravating circumstanthen the trial judge found a
series of other non-statutory aggravating factors.

On the other hand, the judge did not find Adamisigese as a mitigating
factor because of his “prior boastfulness abountheder.” Furthermore, he found
that Norcross’ childhood did not “explain Warrenfsurder or mitigate the
seriousness of the crime.” Finally, Norcross’ tielaship with the Sastram family
and willingness to be gainfully employed were natigg circumstances. In
conclusion, the trial judge held that the aggrangatircumstances overwhelmed

any mitigating factors and imposed a sentence athde On direct appeal, we

® Penalty Phase Tr. vol. D, 105, May 17, 2001.

® State v. Norcros2001 WL 1223198 (Del. Super. Oct. 3, 2001).
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affirmed all of the convictions and the three desg¢htence$. The United States
Supreme Court denied Norcross’ petition for a wfitertiorari®

B. Postconviction Proceedings

On July 30, 2004, Norcross filedpso semotion for postconviction relief.
New defense counsel filed an amended motion fortcpasiction relief on
February 3, 2006. A Superior Court judge held &Rl evidentiary hearing on
February 20, 2007. The postconviction hearingsered on evidence that defense
counsel decided not to present as part of Norcrosidigation case. The
unpresented mitigation evidence included four lagh@sses, school records, co-
defendant criminal records, and expert psycholdgied psychiatric testimony.

1. Kathaleen Norcross

Adam Norcross’ mother, Kathaleen Norcross, testifi@boout Adam’s
unfortunate life story. She corroborated the stdygut Ruth Corey giving birth to
Adam’s daughter when Adam was only 16 years oldhe 8lso recalled being
notified by teachers about the possibility that Ad&ad ADHD. On cross
examination, Kathaleen Norcross explained that Adémays saw himself as his

sister’s and his mother’s protector.

" Norcross v. State316 A.2d 757 (Del. 2003).

8 Norcross v. Delaware540 U.S. 833 (2003).
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2. Ruth Corey

Ruth Corey, a coworker of Kathaleen Norcross testithat she and Adam
Norcross had a consensual sexual relationshiparstimmer of 1986. She gave
birth to Norcross’ daughter Katie on April 17, 198Corey recalled that Norcross
did not make any personal effort to see his daugiteept on one occasion, his
daughter’s 11th birthday. She also testified tNatcross was consistently in
arrears for his child support payments.

3. Katie Corey

Adam Norcross and Ruth Corey’s daughter, Katie ¢amestified that she
was 12 years old when she found out that the pdia arrested her father for
murder. She recalled that she would get Christoaads every year from Adam.
Although Katie did not have much contact with hathér throughout her
childhood, she has become closer to her father n@mce she turned 18, Katie
Corey started visiting her father at the prison.

4. Faith Smith

Faith Smith, an aunt of Adam Norcross, testifiedutbher frequent visits
with Adam after his incarceration. According to i8BmNorcross was very upset
about the incident and blamed himself during heritsii On cross examination,

Smith testified that Norcross often tended to etrdgfehis statements and to not

12



tell the truth. Specifically, she cited Norcrossory that a person named Wayne
committed the crime with him, a story she doeshadieve to be truthful.

5. New Dominion School Records

Adam Norcross was placed in the New Dominion Sclimoh February 18,
1985 to August 28, 1986 for the following problenistole car, shoplifting,
runaway, assault, poor peer relationships, diffycalccepting mother’'s authority,
poor school performance, intimidating behavior, Spasaggressive, internalizes
feelings, poor self-confidence, low self-esteemertw responsible at times.”
According to the discharge summary, Adam made “gpoojgress” on these
problems while at New Dominion. The summary fodmak “[i]t is important that
Adam have a set structure which he can adher€ to.”

6. Co-defendant Swan'’s Texas Criminal Records

At the postconviction hearing, original defense resml testified that they
had confirmed Swan’s criminal history in Texas fausiness invasions. The
Public Defender's Office made attempts to get @olieports, conviction
information, and court records. After reviewinge tldlocumentation, defense

counsel chose not to present the information tguhe Appellant claims that the

° Op. Br. App. vol. II, A-1761.
104,
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criminal records would support the mitigating cimgtance that Swan led
Norcross into criminal activities.

7. Dr. Abraham Mensch

Dr. Mensch is a psychologist who testified thar¢heere strong indications
of post-traumatic stress disorder from Adam’s mmstof abuse by his stepfather
and uncle. He also found traits of antisocial peadity disorder. Although
Norcross denied Barry had sexually abused him,MaEmsch strongly suspected
that Norcross had been abused. On cross exammn&ltio Mensch testified about
an email written to defense counsel where he statedconcerned about possible
guestions that the prosecutor might ask,” but cowdtd remember exactly what
guestions he was concerned about.

8. Dr. Stephen Mechanick

Dr. Mechanick is a psychiatrist who recalled that had questions about
Norcross’ credibility because after Norcross told Mechanick about the murder,
his statements attributed all of the responsibitity Swan and conflicted with
Norcross’ previous statements. Given that Norctwsgged about the murder,
Mechanick also found that Norcross was not rematdef his actions. Overall,
Mechanick testified “that there was a significaisk rthat [his] testimony would

have done more harm than good.”
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C. Denial of Postconviction Relief and Opinion on Remad

On April 8, 2010, the Superior Court judge deniexstponviction relief.
Eight days later, Norcross appealed to this Coffter extensive briefing, we held
en banooral argument on January 26, 2011, and we remathikedase to Superior
Court for two reasons. First, we requested thaittial judge examine Norcross’
ineffective assistance of counsel claim in lighWdifliams v. Taylof** Wiggins v.
Smith™® Rompilla v. Beard® Porter v. McColluni* Sears v. Uptof® Jermyn v.
Horn,'® andOutten v. Kearney/ Second, we requested that the trial judge reweigh
the totality of the mitigation evidence from bothet penalty phase and the
postconviction hearing to determine whether Norsregd shown prejudice under
Strickland v. WashingtonOn May 11, 2011, the judge issued a perfuncigogge
opinion on remand. We requested supplemental nemdams and held another

oral argument on November 9, 2011.

11529 U.S. 362 (2000).

12539 U.S. 510 (2003).

13545 U.S. 374 (2005).

14130 S.Ct. 447 (2009).

15130 S.Ct. 3259 (2010).
16266 F.3d 257 (3d Cir. 2001).

17 464 F.3d 401 (3d Cir. 2006).
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II. DISCUSSION

Norcross raises four arguments on appeal. Fimstcidss argues that the
failure to present mitigation evidence availablé bat presented at the penalty
hearing prejudiced Norcross and warrants a new ljyernearing. Second,
Norcross contends that prosecutorial misconduatddithe proceedings. Third,
Norcross challenges the penalty hearing jury imsivas. Fourth, Norcross
contends that the death sentence is unconstitlittmtause neither the judge nor
the jury found that the aggravating circumstanceswveighed the mitigating
circumstances beyond a reasonable doubit.

A motion for postconviction relief is reviewed umdmn abuse of discretion
standard® To the extent Norcross raises questions of lawcanmstitutional
violations, they will be reviewede nova™
A. After a de novo review of the complete record, we find that the

unpresented mitigation evidence would not alter thaotality of evidence
sufficiently to change the outcome of the penaltydaring.

Norcross argues that defense counsel's failure almduct a reasonable
mitigation investigation of, and to present sigrafit mitigation evidence about,
Norcross’ childhood abuse and brain damage, vidlate Sixth Amendment right

to effective assistance of counsel. Constitutioneffective assistance of counsel

18 Zebroski v. Statel2 A.3d 1115, 1119 (Del. 2010).

9 Hall v. State;788 A.2d 118, 123 (Del. 2001) (citivfarren v. State774 A.2d 246, 251 (Del.
2001)).
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claims are reviewede novd® Strickland v. Washingtorequires Norcross to meet
a two part test First, Norcross must show that defense coungeiformance
was deficient. Second, Norcross must show that dbgcient performance
prejudiced his defense.

Under the firstStrickland prong, defense counsel is held to the standard of
providing reasonably effective assistafte) claim must be based on specific acts
or omissions of counsel that are “alleged not teehaeen the result of reasonable
professional judgment® The appellate court then determines whether @cts
omissions were outside the “wide range” of prof@saily competent counsel
while also recognizing that “counsel is stronglyesumed to have rendered
adequate assistancd.”

Under the secondStrickland prong, Norcross must show there is a
reasonable probability that, but for counsel’s defit conduct, the result of the

proceeding would have been differéhtA reasonable probability is defined as a

20 Swan v. State28 A.3d 362, 391 (Del. 201Tpargument denie@Sept. 27, 2011).
2L Strickland v. Washingtor66 U.S. 668 (1984).

?2 Strickland 466 U.S. at 687.

231d. at 690.

241d.

251d. at 669.
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probability sufficient to undermine confidence firetoutcomé® The United States
Supreme Court provides specific guidance for chghs to a death sentence:
When a defendant challenges a death sentence stick ane at issue
in this case, the question is whether there isaaamable probability
that, absent the errors, the sentencer—includingppellate court, to
the extent it independently reweighs the evidencedv have

concluded that the balance of aggravating and atitig
circumstances did not warrant de&th.

To make this determination, we must consider thw@litp of the evidence,
including evidence considered at trial and evidenuat presented until
postconviction review® In reconstructing the record and reassessintpthty of
the evidencé®? we must also consider contra-mitigation evideriza the State
would have presented to rebut the new mitigatiadence®

The United States Supreme Court state&timcklandthat “if it is easier to

dispose of an ineffectiveness claim on the grouinthak of sufficient prejudice,

2 1d. at 693 (“It is not enough for the defendant tovghbat the errors had some conceivable
effect on the outcome of the proceeding.”).

271d. at 695.
81d.
29 Williams v. Beard637 F.3d 195, 227 (3d Cir. 2011).

%0 See, e.gWong v. Belmonted30 S. Ct. 383, 390 (2009¢h'g denied130 S. Ct. 1122 (2010);
Swan v. State28 A.3d 362 (Del. 2011).
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which we expect will often be so, that course sticaé followed.®* We accept
the United States Supreme Court’s invitation tdya®athe prejudice prong first.

1. The aggravating factors are overwhelming

We begin by reassessing the aggravating factondiige by the trial judge.
The trial judge found one statutory aggravatingcuomstance—that Norcross
murdered Warren while committing a robbé&ty The trial judge also found five
non-statutory aggravating circumstances: (1) Na@<€radeadly intrusion into
Kenneth Warren’'s home and family was “an aggragatiactor of the first
magnitude;® (2) the impact of Kenneth Warren’s death on thassund him,
particularly because Norcross knew that he and Smere destroying a family
when they murdered him; (3) Kenneth Warren’s higgpard in the community; (4)
Norcross’ admitted and unapologetic criminalitydai®) Norcross threatening to
harm those he spoke to about his involvement inAaeren homicide if they told
the police.

On direct appeal, we emphasized the disturbingreatil the aggravating

circumstances in our automatic review of any deatmalty case:

31 Strickland 466 U.S. at 697.

32 State v. Norcros<2001 WL 1223198 at *1 (Del. Super. Oct. 3, 208ff, 816 A.2d 757 (Del.
2003).

331d. at *3.
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What happened on November 4, 1996, is every fanilybrst

nightmare. Warren and his wife were in their honeéaxing together
after a long day of work, enjoying time with thaappy, active young
son. They did nothing to place themselves in jetypalike opening

the door to a stranger. They had every reasonlievedhat they were
safe. The fact that Warren was slaughtered in\uisfwome in front of
his wife and son is an aggravator of enormous itapace.

The ruthlessness of this crime is compounded by fdot that

Norcross saw the Warren family through the patiorddoefore he
broke in. So Norcross knew he would be confrontM@rren.

Norcross had a gun, and could have demanded veki#bithat was
what he wanted. But Warren was given no chancengpbty with any

demands. He was attacked immediately and brutallydered.

Norcross may have told people that he did not ntedmurt anyone,
but his actions belie such self-serving commentsrchss told the
police that he gets a “rush” from breaking and eng¢ge and with

friends he joked and bragged about the killings™as not a robbery
“gone bad.” It was a vicious, unprovoked, randomacviolence of

the highest ordet!

Having reassessed the complete record, we agrde thgt trial judge that the
aggravating circumstances are of “overwhelming Wweidf

2. The new mitigating factors are cumulative, irrelevat, or
detrimental to Norcross’ mitigation case.

The trial judge identified two mitigating circumsatges in the sentencing
opinion: Norcross’ friendly and helpful relationphwith the Sastram family and
his ability to almost always be employed as an tadéllthough the trial judge

found Norcross to be remorseful while before hilme judge discounted the

3 Norcross v. State816 A.2d 757, 768 (Del. 2003).

35 State v. Norcros2001 WL 1223198 at *7.
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credibility of that remorse “because of his primabtfulness about the murdé?.”
Finally, the trial judge cited Norcross’ unstabl@ldhood and reports of physical
and sexual abuse, but found that they “do not e@xpMarren’s murder or mitigate
the seriousness of the crinf&.” Having independently reviewed the record, we
agree with the trial judge’s findings.

During postconviction proceedings, Norcross presgatdditional mitigating
evidence in three categories: (1) testimony froor fay witnesses, (2) two pieces
of documentary evidence, and (3) testimony fromcpmtric and psychological
experts. The addition and incorporation of thipr@sented evidence into the
evidence that was presented, does not show a @asgorobability that the result
of the penalty phase would have been different.

Kathaleen Norcross’ testimony at the postconvicti@aring is cumulative
to that of the eight other witnesses presentechduihe penalty phase. Defense
counsel decided not to call her to the stand becafis concern that she would
commit perjury by making self-serving comments aetying that Adam had a
hard childhood. At the postconviction hearing, lédéen read from a report
prepared by the defense team that describes heayaisg “her children would

always be confident, that they were well loved, ahd did not think that Adam’s

361d. at *5.

37d.
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life was chaotic and dysfunctionaf” To the extent Kathaleen actually presented
new evidence, her testimony would actually cutamol of the State by hurting
defense counsel’s mitigation strategy.

Ruth Corey’s testimony was cumulative to the pgnakaring testimony
provided by Rebecca Uniatowski, that Corey had euaerelationship with
Norcross when he was 15 and gave birth to Norcrfoss$’child. It is reasonable
for defense counsel to want to present the evideviteout having Ruth Corey
take the stand during the penalty hearing. RutlreZotestified at the
postconviction proceeding that Norcross never nmadeffort to see his daughter
except for the one occasion of his daughter's Mitthday. The trial judge
correctly found that “new defense counsel has mdicated how this information
would have affected the proceedings one way orhemdt® Therefore, a
reasonable sentence would not gain any significaitigation evidence from
Corey’s testimony.

At the postconviction hearing, Katie Norcross fesdi that she loved her
father and started to visit him after he went tsgn. Norcross argues that his
relationship with his daughter should be a mitiggticircumstance. But new

mitigation testimony must be considered along wathy counter mitigation

% Rule 61 Hearing Tr. vol. A, 70, Feb. 20, 2007.

39 State v. Norcros2010 WL 1493120 at *4.
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testimony presented by the StdteWhen counsel asked how Norcross viewed his
responsibilities as a father at the penalty hearimg half-sister, Mary Goerling
responded, “most of the time he would try to blowff.”**

The final lay witness that Norcross claims defensensel should have
called is his aunt, Faith Smith, to testify abowrétoss’ remorse. This testimony
would be cumulative because Norcross took the sitarde penalty hearing and
expressed his remorse directly to the jury. Raggr&mith’s testimony, defense
counsel would also have to take the good with thd. b Smith testified that
Norcross never admitted to shooting Waffeand had a tendency not to tell the
truth®® Incorporation of this testimonial evidence adiatrengthens the trial
judge’s finding that any expressed remorse shoealddavily discounted.

Turning to the documentary evidence, Norcross ddimat failing to present
his New Dominion School records, which show thatvoelld benefit from a more

structured environment, constitutes ineffectiveistasce of counsel. The trial

judge astutely found, however, that the State caadily rebut this claim by

“0Swan v. State28 A.3d 362, 392 (Del. 2011).
“1 Penalty Phase Tr. vol. C, 148, May 16, 2011.
“2Rule 61 Hearing Tr. vol. C, 179 (Feb. 22, 2007).

431d. at 180.
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pointing to Norcross’ service in the Marine CofpsDespite the highly structured
environment of military life, the Marine Corps gaWorcross an “other than
honorable” discharge for theft of supplies. Therefthe school records would not
have established the claimed mitigating factor Matcross would perform well in
a structured environment.

Norcross also contends that defense counsel shoale presented co-
defendant Swan’s criminal records from Texas. Télevance of this mitigation
evidence is not immediately apparent, but accordindefense counsel, one can
infer that the criminal records establish that Swath Norcross into criminal
activity.”® Unfortunately, Norcross recently testified thate® was not involved in
the murder at all, and that a mysterious man nat&yne” was his accomplic®.
Given Norcross’ later testimony that Swan was meblived at all, we find that
introducing Swan’s criminal records would have hedpmot helped, his case.

Finally, Norcross claims that defense counsel eawtiVely failed to present

expert testimony from Dr. Mensch and Dr. MechanidRr. Mensch diagnosed

4 State v. Norcross2010 WL 1493120 at *4 (“When Movant was 22 hengdl the Marine
Corps, which provides a highly structured environtmbut he was not able to function within its
confines. He received an ‘other than honorablstluarge for theft of supplies despite the
structured nature of military life.”).

> Op. Br. at 22.

6 At a hearing for codefendant Swan’s motion for rigwl, Norcross testified that Wayne was
present at the murder scene and Swan was not ttierevening. Hearing Tr. 10-11, Feb. 17,
2006.
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Norcross with antisocial personality disorder amelments of suggestibility but
also “questioned whether Norcross was overstatiagpfoblems.*” Even if the
diagnosis is reliable, having an antisocial perbgndoes not present a mitigating
circumstance for murdering someone. FurthermoreM@nsch testified to having
written an email to defense counsel where he stdtetdconcerned about possible
guestions that the prosecutor might ask” if he wertake the stand.

According to a defense team memorandum, “the mosM@chanick could
say was that Norcross had childhood problems fiiattad him as an adulf® Dr.
Mechanick specifically found that Norcross’ coniiing versions indicated a lack
of remorsé? Both doctors questioned Norcross’ credibifityAfter evaluating the
totality of this expert testimony, we conclude titatvould not have changed the
outcome of the penalty hearing.

3. Norcross has not shown a reasonable probability thahe result of
the penalty phase would have been life imprisonment

With this expanded record in mind, we now ‘reweitfle evidence in

aggravation against the totality of available rdtigg evidence™ and determine

7 State v. Norcross2010 WL 1493120 at *5 (“he also questioned whetNercross was
overstating his problems.”).

48 4.
4.
50 q.

*l Swan v. State28 A.3d 362, 395 (Del. 2011).
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whether Norcross has shown a reasonable probathiatythe result of the penalty
hearing would have been different with this mitigatevidence?

Norcross argues in his opening brief that “thersufficient support for a
finding of a reasonable probability thatsangle juror may have returned a life
verdict in this case>® It is not immediately clear where Norcross okgaime legal
basis for asserting this standard for determinirguglice. Presumably, defense
counsel incorrectly construes language f@uiten v. Kearney'

In Outten the Third Circuit held that trial counsel failéd conduct a
reasonable investigation of the defendant’s backgffoin preparation for the
penalty hearing and that this limited scope of stigation prejudiced the
defendant. The key passage summarizing the Thirdui€s analysis of the
prejudice prong follows:

In evaluating the totality of the evidence, bottroduced at trial and

in the habeas proceedings, we conclude that ‘[Hfjadury been able

to place [Outten's] excruciating life history oretmitigating side of

the scale, there is a reasonable probability thétast one juror [or

more] would have struck a different balance.” Begauhe jury

recommended death by the narrow margin of 7 teefsyading even

one juror to vote for life imprisonment could haweade all the
difference. This without doubt satisfi8¢rickland'sprejudice prong?

2d.
>3 Op. Br. at 48 (emphasis added).
> Qutten v. Kearneyt64 F.3d 401 (3d Cir. 2006).

55 Qutten 464 F.3d at 422-23 (3d Cir. 2006) (citiMggins v. Smiths39 U.S. 510, 537 (2003)).
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Under one reasonable interpretation of this pasgaggudice is established when
there is a reasonable probability of showing tlmet hew evidence would have
changed the mind of a single juror. But that regdivould be wrong, at least in
Delaware’® The critical language “at least one juror” walketa fromWiggins V.
Smith a case that originated in Marylatdyhose law requires a unanimous jury
vote to impose a death sentefteTherefore, a defendant convicted of capital
murder in Maryland can be spared a death sentgnaesimgle juror’s vote.
Delaware’s scheme is quite different. In Delawaresingle juror vote in
favor of life will not automatically preclude a dhasentence. Under the Delaware
death penalty statut®,a jury must first determine and unanimously votettos
presence of at least one statutory aggravatingrfatand only then will the jury

determine whether aggravating factors outweighgaithg circumstancés.The

*% Even if one were to interpret the rule narrowlyafzply when the jury recommends the death
sentence by a margin of 7 to 5, it would still bearrect because the trial judge —not the jury—
makes the final determination of the sentence.

" Wiggins v. Smith639 U.S. 510, 537 (2003).

*8 See Mp. CODE ANN., CRIM. LAw § 2-303(i)(3) (“If the determination is by a jurg,decision
to impose a death sentence must be unanimous...”).

9 11Del. C.§ 4209.

0 11 Del. C. § 4209(c)(3)(b)(1) (“In order to find the existenof a statutory aggravating
circumstance as enumerated in subsection (e) ®&#dtion beyond a reasonable doubt, the jury
must be unanimous as to the existence of thattstgtaggravating circumstance.”).

®l See, 11Del. C. § 4209(c)(3)(a)(2) (Whether, by a preponderancehef evidence, after
weighing all relevant evidence in aggravation otigation which bear upon the particular
circumstances or details of the commission of tiiense and the character and propensities of
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jury’s vote, furthermore, is aon-binding recommendatidhat by statute is given
“such consideration as deemed appropriate by thetQo light of the particular
circumstances or details of the commission of tfiense and the character and
propensities of the offender as found to exist iy €ourt.®?> In Delaware, the
trial judge has the sole discretion to determinetivér to impose a death sentence,
and will give appropriate weight to the jury’s remmendation depending on the
facts of the particular ca$@.If that is an accurate interpretation@ftten then we
must conclude that, given the citation Wiggins the Outten court confused
Maryland’s sentencing scheme with that of Delawsare’

Alternatively, Outten might possibly be read to mean that a change ef on
juror constitutes prejudice, because that singésghk may influence the trial judge
to render a different sentence. This reasonirggieal in theory, but a change in
one juror’s vote is unlikely to create a reasongitaoability that the trial judge’s
sentence would have been differe@utten’sfacts presented perhaps the strongest
case, because in Delaware a one vote change tojary-to vote for death would

no longer result in a death sentence recommend3tibnt that now neutral

the offender, the aggravating circumstances foorekist outweigh the mitigating circumstances
found to exist.”).

%211 Del. C.§ 4209(d)(1).
®31d. (“The jury's recommendation shall not be bindiqupn the Court.”).

® In Outten the jury voted 7 to 5 in favor of a death senéen@ change in one juror's vote
would do no more than create a 6 to 6 split—arguatd recommendation either way.
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recommendation would not relieve the trial judgetioé duty to independently
weigh the mitigating and aggravating factors beforgosing an appropriate
sentence. In a Delaware judge’s weighing proctss,jury’s recommendation
receives “appropriate” weight, not determinativeigh® as is the case In
Maryland. Therefore, we find that “the one juroationale applied i©uttendoes
not satisfy theStrickland prejudice requirement as it applies to the Delawar
statutory scheme.

We reaffirm our adherence to the standard, esteaisn Strickland, that
“the defendant must show that there is a reasonplmbability that, but for
counsel’'s unprofessional errors, the result of pheceeding would have been
different.”® After ade novoreview of the complete record, we conclude that
Norcross has not met his burden of showing a redderprobability that the new
mitigation evidence, if presented, would have resulin a life sentence. The
weight of the earlier aggravating circumstanceds eterwhelms the combination
of the earlier mitigation evidence and the new gaition evidence, the latter being
in all material respects cumulative and speculative

Because, Norcross has not demonstrated prejudder 8trickland we need
not determine whether defense counsel was deficien¢ ineffective assistance of

counsel claim fails.

® Strickland 466 U.S. at 694.
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B. The trial judge properly found no prosecutorial misconduct.

Norcross next argues that five instances of prdseali misconduct
occurred during the penalty phase of the trialeyrare based on (1) an improper
guestion about Jerry Springer, (2) a prejudicianparison of Norcross to the
victim, (3) an incorrect statement of mitigationidmnce, (4) Gunnery Sergeant
Booker’s opinion testimony, and (5) Tanya Benndt#t'stimony. Defense counsel
presents all five claims under Superior Court RofeSriminal Procedure Rule 61,
which governs postconviction relief. The threshslslie is whether these claims
are procedurally barred under Rule 61(i). We fihdt the first three claims are
procedurally barred and that the final two claimes\aithout merit.

1. Norcross’s first three claims are procedurally barred.

Norcross first argues that his rights were violatdgbn the prosecutor asked
him whether he had ever seen the Jerry Springew&hoUnder Rule 61(i)(3),
grounds for relief that could have been assertadimg up to the conviction are

barred, unless (1) the Movant shows cause forfritien the procedural default

% penalty Phase Tr. vol. D, at 88, May 17, 2001.

Mr. O'Neill: Isn’t it fair to say that you've seeferry Springer before?

Mr. Schmid: Your honor —

The Court: I'm intrigued by what the next questimight be. Have you seen the Jerry
Springer Show?

Norcross: Once or twice, your Honor.

The Court: What's your next question, Mr. O’Neill?

Mr. O'Neill: I don’t think | have any more questisnyour Honor. Thank you.
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and (2) the violation prejudiced the movant’s rigtit This claim was not raised or
fairly presented on direct app@al. Rule 61(i)(3) bars this unpresented and
unpreserved claim. Furthermore, Norcross has eatodistrated that the resulting
violation prejudiced his rights. The trial judgeesifically found that Rule 61(i)(3)
barred the claim based on the Jerry Springer qurestiVe agree.

Second, Norcross argues that defense counsel wtsdtive for failing to
object to the prosecutor's comparison of Norcrasghe victim. According to
Norcross, that comparison inflamed and prejuditedjary. Under Rule 61(i)(4),
any claim that was formerly adjudicated is barredess its reconsideration is
warranted in the interest of justie. We have previously considered this claim
and rejected it. On direct appeal, we considetteel following argument:
“Norcross complains that, in closing arguments myrine penalty phase of the
trial, the prosecutor improperly encouraged they jto0 compare the value of

Warren's life with Norcross's” We found nothing improper about the

®7 Super. Ct. Crim. R. 61())(3) (“Any ground for refithat was not asserted in the proceedings
leading to the judgment of conviction, as requibgcdhe rules of this court, is thereafter barred,

unless the movant shows (A) Cause for relief framgrocedural default and (B) Prejudice from

violation of the movant's rights.”).

®8 State v. Norcros€2010 WL 1493120 at *6 (Del. Super. Apr. 8, 2010).

% Super. Ct. Crim. R. 61(i)(4) (“Any ground for refithat was formerly adjudicated, whether in
the proceedings leading to the judgment of conwiGtiin an appeal, in a postconviction
proceeding, or in a federal habeas corpus procgeirthereafter barred, unless reconsideration
of the claim is warranted in the interest of justiy.

O Norcross v. State316 A.2d 757, 766 (Del. 2003)
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prosecutor’'s statements and reasoned that theqotosemay “remind ‘[the jury]
that just as the murderer should be considered asdasidual, so too the victim is
an individual whose death represents a uniquettossciety and in particular to
his family.” ”"* Therefore, this claim is barred as formerly adjated.

The third claim is based on one sentence duringjrdoargument where the
prosecutor stated: “His background and childhoodsdoot justify and does not
excuse and is not mitigation for the senselesselcmunwarranted murder of

Kenneth Warren..”

Defense counsel argues that the prosecutor ewbyr
characterized the nature of mitigation evidence #rat defense counsel was
ineffective for failing to object. Under Rule 6}({), a motion for postconviction
relief must be filed within one year of the conioat” This claim is barred under
Rule 61(i)(1) because it was not asserted withia pear after the judgment of
conviction became final. The period for postcotivit relief commenced when

the United States Supreme Court denied Norcrosstgign for certiorari on

October 6, 2003 Norcross filed g@ro semotion for postconviction relief in 2004

" Norcross v. State816 A.2d 757, 766 (Del. 2003) (citiiRed Dog v. State616 A.2d 298, 310
(Del.1992)).

2 penalty Phase Tr. vol. D, 193, May 17, 2001.

3 Super. Ct. Crim. R. 61(i)(1) (“A motion for postogction relief may not be filed more than
one year after the judgment of conviction is fingl if it asserts a retroactively applicable right
that is newly recognized after the judgment of ¢cton is final, more than one year after the
right is first recognized by the Supreme Court @ldvare or by the United States Supreme
Court.”).
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and new counsel filed an amended motion in 200e dmended motion for post
conviction relief did not assert this claim. THere, this claim is procedurally
barred because the one year time limitation exgfted

Although the trial judge cited Rule 61 at least temes in his opinion
denying the motion for postconviction relief, apaet curiously fails to cite Rule
61 once in his 72 page opening brief. Rule 61)i{fovides an exception for
jurisdictional claims and for claims that a consdtdnal violation created a
miscarriage of justic® Norcross does not present arguments that thapéra
applies, and the trial judge explicitly held thiaé tRule 61(i)(5) exception had not
been invoked’! We find that the miscarriage of justice exceptioes not apply.

2.  The claims based on witness testimony are meritless

Norcross’ fourth prosecutorial misconduct clainthat defense counsel was

ineffective for failing to object to Gunnery Serge8ooker’s opinion that “anyone

" Norcross v. Delawarg540 U.S. 833 (2003).

> Even if we had not determined that the issue wasel, the trial judge found that the
statement is at most harmless error because thge jutstructed the jury to consider the
mitigation evidence and limit the scope of the lawy input on the issueState v. Norcross
2010 WL 1493120 at *8.

® Del. Super. Ct. Crim. R. 61(i)(5) (“The bars tdiekin paragraphs (1), (2), and (3) of this
subdivision shall not apply to a claim that the tdacked jurisdiction or to a colorable claim
that there was a miscarriage of justice because anstitutional violation that undermined the
fundamental legality, reliability, integrity or faiess of the proceedings leading to the judgment
of conviction.”).

" State v. Norcross2010 WL 1493120 at *6 (“Under the “fundamentatrass” exception of
Rule 61(1)(5), Movant also fails.”).
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can change his ways, but a man without a conscisnpetentially dangerous®
According to defense counsel, that opinion testigzas without foundation and
speculative. The evidence shows, however, thageaet Booker supervised
Norcross while they were stationed at Camp Lejedrssl daily contact with
Norcross for approximately three months, and evatidNorcross as part of his
responsibilities for Marines under his supervisibnSergeant Booker was also
available for defense cross examination to cha#enig evaluation of Norcross.
Therefore, we affirm the trial judge’s finding thidorcross “has not made a viable
challenge to the admission of Sgt. Booker’s testiyit°

Finally, Norcross argues that trial counsel wadfauotive for failing to
object to Tanya Bennett's testimony that Norcredsen watching NYPD Blue on
television, commented, “the first time you kill seame, it's hard, but the second
time it gets easie”* Defense counsel claims that the statements were
inflammatory and prejudicial. The ineffective aance of counsel claim fails
because trial counsel did object to Bennett’s staté® The trial judge ruled

against Norcross because the impact of that testineould be nullified by

'8 Penalty Phase Tr. vol. C, 15, May 16, 2001.
¥ Penalty Phase Tr. vol. C, 7-16, May 16, 2001.
8 State v. Norcros2010 WL 1493120 at *7.

81 Penalty Phase Tr. vol. B, 64, May 14, 2001.

821d. at 14-15.
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pointing to Bennett's acknowledgement that Norcroegle the remark in je3t.
We find that trial counsel was not ineffective ta response to Tanya Bennett’s
testimony.

C. The trial judge did not err by eliminating “conscience of the
community” and “great weight” from the jury instruc tions.

Norcross claims that trial counsel’s failure to eplpthe jury instruction
constituted ineffective assistance of counsel. ebge¢ counsel challenges two
specific changes to the jury instructions. Firste trial judge changed the
instruction to state that he would give the juryg&commendation “substantial
consideration,” not “great weight.” Second, thaltjudge eliminated the phrase
“conscience of the community” from the instruction.

According to 11 Del. C. 8§ 4209(d)(1), “The jury's recommendation
concerning whether the aggravating circumstancesdao exist outweigh the
mitigating circumstances found to exist shall bgegisuch consideration as
deemed appropriatdy the Court® Therefore, the trial judge is authorized to
give only substantial consideration to the juryommendation in light of the
circumstances of the conviction and the charadténe offender. We agree that

“pased on the clear language of the statute, [esjrcannot show either attorney

8d. at 71.

84 11Del. C.§ 4209(d)(1) (emphasis added).
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error or prejudice.” Norcross’ claim for ineffegdi assistance of counsel on this
basis fail$®

Elimination of “conscience of the community” frofmet jury instruction did
not prejudice Norcross. Although the defendaseinstied to a correct statement of
the substantive law, a specific instruction that jry represents the conscience of
the community is not mandat&d. Norcross offers no authority to show that
“conscience of the community” is a constitutionatigquired part of the jury
instructions in a capital case penalty phase. Vigwhe instructions as a whole,
those two changes did not undermine the jury’'sitgbtio perform its duty.
Accordingly, there is no basis to find prejudicesuing from the claimed

ineffective assistance of counsel.

85 State v. Norcros2010 WL 1493120 at *9.

8 See e.gCabrera v. State747 A.2d 543, 544 (2000).

36



D. Delaware’s sentencing procedure does not violaRing

Norcross argues that Delaware’s statute is undatietial because it does
not require, as stated iRing v. Arizond’ that the aggravating circumstances
outweigh the mitigating circumstances beyond aamalsle doubt. This claim is
essentially identical to that presented on dirgqieal, which we summarized as
follows: “Norcross argues that the recent Unitealt&t Supreme Court decision in
Ring v. Arizonaendered unconstitutional the 1991 version of Dalae death
penalty statute, 1Del. C.§ 4209.%

This issue is procedurally barred under Rule 64)ibecause it was formerly
adjudicated on direct appé4al. In Brice v. Statg’ we answered four certified
guestions about the constitutionality of 11 Del.§C4209 and found th&ing v.
Arizonaonly applies to the narrowing phase of the semtgngrocess. Therice

Court reasoned thdings constitutional requirement is satisfied once piey

8 Ring v. Arizona536 U.S. 584 (2002).
8 Norcross v. State316 A.2d 757, 767 (Del. 2003).

8 Super. Ct. Crim. R. 61(i)(4) (“Any ground for refithat was formerly adjudicated, whether in
the proceedings leading to the judgment of conwiGtiin an appeal, in a postconviction
proceeding, or in a federal habeas corpus procgeirthereafter barred, unless reconsideration
of the claim is warranted in the interest of justiy.

% Brice v. State815 A.2d 314, 327 (Del. 2003) (Ring applies to Delaware at all, it only
reaches the “narrowing phase” of the sentencingga®...”).
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finds the existence of a statutory aggravatinguecnstance beyond a reasonable
doubt. In 2003, we applidérice to Norcross’ case:

In this case, Norcross was sentenced under the ¥88lion of §
4209, which did not require the jury to find thestence of a statutory
aggravator unanimously and beyond a reasonablet.dBubthe jury
did meet theBrice standard, since it convicted Norcross of, among
other crimes, two counts of felony murder under D&l.C. 8§
636(a)(6), and a conviction under 8§ 636(a)(2)—(3laklishes the
existence of a statutory aggravator under § 42(@)eh Brice, this
Court held that § 4209(e)(2) satisfiegrg Thus, we conclude that the
1991 version of § 4209 is constitutional as appl@dorcross”

Norcross presents no reason why the interests siicgu should override this
procedural bar. Because the issue has been fgrragljldicated, theRing
challenge is barred.
. CONCLUSION
For the foregoing reasons, none of Norcross’ cldwage merit. Therefore,
the judgment of the Superior Court judge denyingrddmss’ motion for

postconviction relief is affirmed.

%1 Norcross v. State816 A.2d 757, 767 (Del. 2003).
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