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Milton Taylor (“Taylor”), the defendant-below, apgls from the denial, by
the Superior Court, of his motion for postconvinticelief under Superior Court
Criminal Rule 61. Following a trial in March 2004,jury convicted Taylor of
First Degree Murder. On July 6, 2001, he was seeie to death. On appeal,
Taylor raises eight claims of error. Seven of ¢helsim ineffective assistance of
counsel and related constitutional violations. TEighth claim is that the trial
court erred by refusing to grant Taylor's motion issue a material witness
warrant. Because many of Taylor’'s claims are ptacaly barred and the balance
lack substantive merit, we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

The relevant facts are set forth in this Court'iigm on direct appedland
in earlier and later Superior Court decisidnhose facts are summarized here
only as needed to illuminate the issues raisedhisrappeal.

On March 23, 2000, Taylor strangled Theresa Wilsams girlfriend, in her
apartment, knowing she was pregnant with anothersyehild. Williams’ beaten

and bloodied body was found in the apartment, hagblice then began searching

2 Taylor v. State, 822 A.2d 1052, 1054-55 (Del. 2003).

3 qate v. Taylor, 2001 WL 1456688, at *2 (Del. Super. July 5, 20@®ate v. Taylor, 2010 WL
3511272, at *2 (Del. Super. Aug. 6, 2010).



for Taylor! Two days later, after receiving a tip, the polareested Taylor at a
pay phone on the corner of @nd Madison Streets in Wilmington. After a search
of Taylor's person incident to his arrest, the poldiscovered a folded piece of
paper in the front pocket of his sweatshirt. Oat feper was written a confession
to Williams’ murder, which stated, in part, “Anyw&od forgives murderers. So
me and [Williams] will be together again but foemtity this time!” After Taylor
was indicted for murder, his trial counsel movedstppress the confession note.
The Superior Court denied that motion.

The trial court appointed two public defendersepresent Taylot. As the
trial judge later found, “[tlhe defense quickly tead the depravity of the offense
and the gravity of their client’'s predicament. YHenew Taylor was guilty, and
his confession note was authentic and voluntar$till, Taylor's trial counsel
retained a psycho-forensic evaluator “to lead Tylamitigation evidence
investigation.”

Defense trial counsel also employed mental heakpers, as well as
another investigator, all of whom explored Taylgpsrsonal background. After
evaluating Taylor, one of the defense experts, Alvin Turner, reported to

defense counsel that he found no basis for a méineds defense. Neither did Dr.

* Taylor was seen in the area of Williams’ apartntaritding on the day of the crime, leading to
his identification as a suspect.

® In this Opinion the terms “counsel” and “counsktefer to defense counsel collectively.



Carol Tavani, who opined that Taylor was competenvaive his right to offer
mitigation evidence. Later, the fruits of counsetivestigation were compiled in a
mitigation notebook, which counsel presented toSbperior Court trial judge.

At trial, the jury, after being instructed on Fiestd Second Degree Murder,
returned a unanimous verdict convicting Taylor afsDegree Murder. That
conviction led to the next stage—and the primaufoof this appeal—the penalty
phase.

On the first day of the penalty hearing, Taylorialtcounsel told the court
that “Taylor has consistently maintained that ifcame down to the decision
between life imprisonment . . . or the impositidntloe death sentence, . . . the
latter decision would be more preferable to [Taylor. . . Mr. Taylor was
presented with [a] . . . proposed mitigation fadigtr . . . He reviewed each factor.
He does not wish to go forward on those mitigatilgumstances.” Among those
mitigating factors were allegations of childhoodusd, which Taylor specifically
instructed his defense counsel not to present.

At that point, the Superior Court judge conducteskarching colloquy with
Taylor, during which Taylor acknowledged that hel haviewed the submitted
mitigation information and was waiving his rightdéfer it into evidence. During

the penalty hearing, defense counsel did, howewith, Taylor's permission call



the defendant's mother and his aunt to testify. eiifhhestimony was limited
primarily to expressing their love for Taylor ara few humanizing touches.”

The jury recommended the death penalty by a voteOab 2, after having
found two aggravating factors—the victim's pregnanand Taylor's prior
convictions of violent felonies. The trial judgeccapted the jury's
recommendation and, after having made his own megnt determination,
sentenced Taylor to death.

Taylor challenged his conviction and sentence oectiappeal to this Court.
At that stage he argued that the police seizuréhefconfession letter was an
unconstitutional search, that Delaware’s death |pestatute was unconstitutional,
and that his death sentence was disproportionatgaceed to the results in similar
cases. On April 30, 2003, this Court affirmed Ba\d conviction and death
sentenc&. The United States Supreme Court later deniegétision for a writ of
certiorari’

His direct appeals exhausted, Taylor then filectitipn for postconviction
relief under Rule 61 of the Superior Court CrimiRalles. Taylor’s postconviction
claims, presented by new postconviction defensa&ssluderived primarily from

events that occurred during the penalty phase. lofTagtaimed that his trial

® Taylor v. Sate, 822 A.2d 1052 (Del. 2003).

" Taylor v. Delaware, 540 U.S. 931 (2003).



counsel’'s representation was ineffective. Spedifictrial counsel failed to

investigate adequately Taylor’'s personal backgrodailed to present a mental
health defense or mitigation evidence, and faitedldject at various critical stages
of the proceeding. Taylor's new postconviction meel also claimed that trial
counsel's deficient performance deprived Taylorhaf rights under the United
States Constitution and also (for certain clairhs)Delaware Constitution.

A postconviction evidentiary hearing was held ite|l2006 and early 2007.
At that stage, Taylor’s trial counsel and othemesgses testified. Taylor attempted
to call his mother as a witness, but she refusetiegofy. Taylor moved for a
material witness warrant to compel her testimony, the Superior Court denied
that motion. Taylor also contests that ruling lois tppeal.

Taylor's current appeal rests critically upon thestgonviction hearing
testimony of two newly retained expert defense @gses, Drs. Edward Dougherty
and Jonathan Mack. Dr. Dougherty testified thagrameeting with Taylor and
conducting a battery of psychological tests, hemtsslly agreed with the earlier
experts’ diagnosis that Taylor had an antisocials@eality disorder. To that
diagnosis, however, Dr. Dougherty added two of hsvn—attention
deficit/hyperactivity disorder (“ADHD”) and bordane personality disorder. In
his opinion denying postconviction relief, the krjadge declined to credit Dr.

Dougherty’s conclusions. The court described Douf@herty “as a partisan” who



based his opinion in reliance upon, and acceptafceuncorroborated facts
communicated by Taylor.

Dr. Mack’s testimony described the results of nwonserneuropsychological
tests he had performed on Taylor, as well as lpars¢e diagnosis of “Personality
Change Due to Brain Damage.” Dr. Mack reportededaon Taylor's statements
to him and upon confirmatory medical records, thaylor had a history of head
injuries that caused Taylor to believe that thaimcWilliams, was “cheating” on
him on the day of the murder. Accordingly, Taylacted “under extreme
emotional [distress] . . . [and his] ability to ¢orm his behavior to the
requirements of the law, as well as to fully foratel the intent to commit murder,
were significantly compromised by his above diagubdiseases of the mind and
brain, in conjunction with his extreme emotionabwsal at the time, and his self-
reported intoxication.” The trial judge accepted Mack’s finding of “mild”
brain damage, but found unclear “the extent to twhice mild brain damage
accounts for Taylor’'s antisocial personality. Aitds even less clear the extent, if
any, that the brain damage helps account for Tagtardering Williams, or

anything relating to this case.”



In August 2010, following the evidentiary hearitige Superior Court issued
its opinion and order denying Taylor's motion foostconviction relief This
appeal followed.

TAYLOR’S CLAIMS

In this Court, Taylor reasserts many of the claines raised during the
postconviction proceeding in the trial court. Aumthally, Taylor challenges the
Superior Court’'s denial of a material witness watréo compel his mother’'s
testimony. We review the Superior Court’'s denifahanotion for postconviction
relief, and the denial of a material witness watréor abuse of discretioh.To the
extent Taylor’s claims implicate issues of law, iseiew those claimde novo.™

l. INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS

Taylor’'s first set of claims are premised on thguanent that his trial
counsel were ineffective because they failed todoohan adequate investigation
Into mitigating factors that should have been pnese during the penalty phase.
As a consequence, Taylor contends, trial counselfailed to develop an adequate
factual basis to show that Taylor lacked the capac waive his constitutional

right to present mitigating evidence. Relatedlgyl6r contends that his trial

8 qtate v. Taylor, 2010 WL 3511272 (Del. Super. Aug. 6, 2010).
? Claudio v. Sate, 958 A.2d 846, 850 (Del. 2008)plesv. State, 959 A.2d 18, 22 (Del. 2008).

10 Gattis v. Sate, 955 A.2d 1276, 1281 (Del. 2008).



counsel’'s failure to investigate and present meéallith evidence to support an
extreme emotional distress (“EED”) defeHs#uring the guilt phase constituted a
separate Sixth Amendment ineffective assistandation.

Taylor's second set of ineffective assistance daiests on the premise that
his trial counsel’s failure to object on four segaroccasions was unreasonable
and prejudicial. Specifically, Taylor claims thas counsel should have objected
to: (1) the admission of prejudicial evidence dgrthe penalty hearing, (2) the
trial judge’s consideration of evidence that was pr@sented to the jury, (3) the
prosecutor’s improper statements made during suramadnd (4) the trial court’s
anti-sympathy instruction to the jury. We firstiaelss these two sets of claims.

A. The Claims of Failure to Investigate

Taylor raises three separate claims that flow fioied counsel’'s alleged
inadequate pretrial investigation into Taylor's nanhealth and personal
background? First, Taylor contends that his trial counsel wasffective in
investigating and uncovering mitigating evidence e presented during the

penalty phase of the proceeding. That investigatailure, Taylor urges, also

1111Dd.C. § 641.

12 Although Taylor failed to raise these challengesvect appeal, claims of ineffective counsel
are generally not entertained by this Court at shage. Claims of that kind are first considered
on the merits on appeal from the denial of postaion relief. Sahin v. Sate, 7 A.3d 450, 451
(Del. 2010) (“Generally, we do not consider claiofsineffective assistance of counsel in a
direct appeal. The reason for that practice, irt, pa to develop a record on that issue in a
Superior Court Rule 61 post-conviction proceeding.”



rendered defense counsel’s representation ineféedtie to their failure to present
an EED defense during the guilt phase.

The standard by which we review these claims id@#t in Strickland v.
Washington,** as most recently elaborated by this CourSivan v. Sate.** In
Strickland, the United States Supreme Court promulgated ap@&vb test for
reviewing Sixth Amendment claims of ineffective asel. First, the quality of
counsel’s representation must fall below an obyecstandard of reasonableness.
Second, the defendant must show a reasonable pirgb#iat counsel’s deficient
performance prejudiced the deferise.

UnderStrickland's first prong, “[jludicial scrutiny of counsel’sgpformance
must be highly deferential® “A fair assessment of attorney performance resguir
that every effort be made to eliminate the distgrtieffects of hindsight, to
reconstruct the circumstances of counsel’'s chafldrgpnduct, and to evaluate the
conduct from counsel’s perspective at the tife&ccordingly, Taylor must:

“[l]dentify the acts or omissions of counsel thaé alleged not to
have been the result of reasonable professiongimpedt. The court

13466 U.S. 668 (1984).

14 A3d___ (Del. 2011), 2011 WL 3904610 (DeptS6, 2011).
'® grickland, 466 U.S. at 694.

%1d. at 689.

4.



must then determine whether, in light of all thecemstances, the

identified acts or omissions were outside the widage of

professionally competent assistant®.”

Under Srickland’'s second prong, “the question is whether thereais
reasonable probability that, absent the errors, gaetencel’ —including an
appellate court, to the extent it independentlyeighs the evidence—would have
concluded that the balance of aggravating and atitig circumstances did not
warrant death® A court making this prejudice determination mtesinsiderall
the relevant evidence that the [sentencing judgam]levhave had before [him] if
[counsel] had pursued a different path.Taylor, not the State, has “the burden of
showing that the decision reached would reasonbldyy have been different
absent the errors® “Our inquiry is therefore objective: what a reaable

[sentencing judge] in these circumstances woulceldone when confronted with

the evidence?®

81d. at 690.

19 |n Delaware, the “sentencer” is the sentencinggudl1Del C. § 4209(d).

2% grickland, 466 U.S at 695.

Wong v. Belmontes, _ U.S.__, 130 S. Ct. 383, 386, 390 (2009) {ffTfeviewing court
must consider all the evidence--the good and thek-when evaluating prejudice.”) (citing
Strickland, 466 U.S. at 695-96, 700).

?2 grickland, 466 U.S. at 696.

2 gvanv. Sate, _ A.3d ___ (Del. 2011), 2011 WL 3904610, at {R@l. Sept. 6, 2011).
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To support his ineffective assistance claims, Tiagtgues that trial defense
counsel should have interviewed other members sffamily and associates,
obtained additional medical records, and reviewerthe court records in order to
present both an EED defense and an adequate natigedse. Taylor relies on
three United States Supreme Court cagéljams v. Taylor,?* Wiggins v. Smith®
andRompilla v. Beard,”® and a Third Circuit Court of Appeals decisi@utten v.
Kearney.?” In those four cases, the courts found counsedidopmance to be
constitutionally deficient. We find those decissomapposite, however. In this
case, counsel's performance far exceeded the swlasth level of counsel's
performance in the above cited decisions.

In Williams, defense counsel failed to conduct an investigatido the
defendant’s childhood records, based on counsgeimeous belief that state law
barred their access to those recéfdsNo such erroneous belief affected counsel’s
performance here. Miggins, the United States Supreme Court evaluated defense

trial counsel's performance under “the professiost@ndards that prevailed in

24529 U.S. 362 (2000).
25539 U.S. 510 (2003).
26545 U.S. 374 (2005).
27464 F.3d 401 (3d Cir. 2006).

28529 U.S. at 395.

11



Maryland in 1989 Here, Taylor neither identifies, nor attemptsafmply, any
authoritative Delaware standard comparable to tlaeyMnd standard at issue in
Wiggins.

In Rompilla, defense counsel failed to review a critical pgonviction file
containing mitigation leads, which counsel knew firesecution would use to
prove aggravating factorS. That file contained “a range of mitigation leatiat
no other source had opened up,” and would have pexdri[flurther effort [that]
would presumably have unearthed much of the méatpastconviction counsel
found.” Instead, defense counsel relied on statementaebgefendant and his
family that no mitigating evidence exist&d.The United States Supreme Court
held that such reliance did not excuse counsel ftogr duty to review the prior
conviction file, which would have spurred a wideitigation inquiry>® Here, in
contrast, the mitigating evidence in the prior aohen files was not relevant to or

probative of the new (postconviction) experts’ exdilon of brain damage, ADHD

29539 U.S. at 524.

30 Rompilla, 545 U.S. at 383-93 (“[S]earching for old recocds promise less than looking for a

needle in a haystack, when a lawyer truly has re&saoubt there is any needle there. . . . But
looking at a file the prosecution says it will usea sure bet: whatever may be in that file is
going to tell defense counsel something about Wieaprosecution can produce.”).

311d. at 390-91.

%2 Defense counsel also relied on three mental healplerts, whose reviews revealed “nothing
useful.” Id. at 382.

33|d. at 389.

12



and borderline personality disord&r. Nor would the (arguably) mitigating
evidence about Taylor’s prior convictions that #ndiges did contain have changed
a reasonable sentencing judge’s ultimate sent&nce.

Lastly, in Outten, the Third Circuit held that defense counsel's
representation was ineffective because counsel hather obtained nor
independently reviewed available school and medexards, and had relied solely
on conversations with the defendant and his mothem Taylor's case, trial
counsel performed an independent investigationfdratxceeded the scope of the
investigation conducted i@utten.

New postconviction counsel also rely on the 198%A0an Bar Association
Guidelines” to support Taylor's current position. The Guideb state that

defense counsel’'s duty to investigate is unaffetigdincooperative clients who

3 Taylor does claim that trial counsel should hawamed more records that would have
revealed at least some mitigating evidence nowepttesl. The reasonableness of trial counsel’s
documentary investigation generally is addressfrd note 41 and accompanying text.

% Se Svan v. Sate,  A3d |, 2011 WL 3904610, at *23-24 (DelpSes, 2011).
Specifically, regarding his 1993 conviction of EilBegree Robbery—a violent felony and
statutory aggravator—Taylor “admitted his involveréut said that he was not the individual
that dragged the woman on the ground causing irijury

36 Outten v. Kearney, 464 F.3d 401, 416 (3d Cir. 2006).

371989 American Bar Association Guidelines for thepaintment and Performance of Defense
Counsel in Death Penalty Cases.

13



express a desire not to present mitigating evid&hdée Guidelines, however, are
not the applicable constitutional standard. Indebeé United States Supreme
Court has declined to adopt any “set of detailddsfuas a standard for defining
the reasonableness of counsel's performance uSdiskland.®*® This Court,
moreover, has rejected criminal defendants’ claohsneffective assistance of
counsel in cases where from the outset those dafmdad imposed limits on
their lawyers’ freedom of actiofi.

The record before us establishes that, despite ofaylinsistence on
presenting no mitigating evidence, trial counseidiccted a diligent investigation
into potential mitigating factors on their clientehalf. As the Superior Court
found, “trial counsel considered and explored défe¢ avenues of action. . . . [but]
[u]nfortunately for them and for Taylor, trial coael were stymied at every turn.”
More specifically, Taylor’s trial counsel retainagsychiatrist and a psychologist,

multiple psycho-forensic evaluators, and a pastooainselor. The investigation

% |d., commentary to Guideline 11.4.1, (“Counsel’s dtayinvestigate is not negated by the
expressed desires of a client.”).

3 grickland, 466 U.S. at 688-89 (1988pbby v. VanHook,  U.S.  , 130 S. Ct. 13, 16-17
(2009).

“0See eg., Shelton v. Sate, 744 A.2d 465, 504 (Del. 1999) (“[F]rom early amthe penalty
phase, [Defendant] made a deliberate strategisidecto limit the mitigating evidence that he
would present[,] [Defendant] cannot now claim calracted unreasonably when [Defendant]
clearly had proscribed the parameters of his def&nsSee also, Amos v. Scott, 61 F.3d 333,
349 (5th Cir. 1995) (Finding no ineffective assist@ of counsel when counsel failed to
investigate background and character, because difemad insisted that no witnesses would
testify at penalty phase).

14



included interviewing Taylor's family members anatlgering his school and
Division of Family Services (“DFS”) records, amoather information sourcés.
To the extent those experts did not have accessctwrds that now are currently
available, the trial court found that “that was duere to the records’ not being
available and less to trial counsel’s having beerelitt. . . .” The court further
found that even with those records in hand, thgimail defense experts “largely
stand by their pretrial opinions.”

Taylor insists that his trial counsel should hawet did not, consider other
avenues of inquiry. The postconviction hearingitesny of his trial defense
counsel sharply controverts that claim. Althoughyl®or instructed his trial
counsel to pursue an “all or nothing actual inneeéndefense and present no
mitigating evidence, counsel nonetheless retainwenl éxperts who questioned
Taylor’s truthfulness about possible mitigatingtéas. Trial counsel also strived
to “tease” out an EED defense for Taylor, and epgul@otential defenses based on
mental illness and drug addiction. But, the ordjidefense experts did not detect
any brain damage to which Taylor now points as S&is evidence in mitigation.
The trial court also found that the head traumandaon which Taylor's new

experts based their diagnosis were “largely uncanrated.”

1 As the trial court described it, trial counsehwéstigator had “some difficulty getting records,
especially from the children’s departments. . But] [u]sing her ‘amazing’ knowledge . . .
obtained some previously unobtainable files.”

15



Taylor's new postconviction defense experts, Dreud@herty and Mack,
based their opinions on uncorroborated statemeaytoil made to them. Expert
opinions based on uncorroborated statements doaummmatically render trial
counsel's performance deficient. As the Superiaur€ properly held, trial
counsel's mental health investigation and theirigation investigation are “not
rendered inadequate ‘merely because the defendantdw secured the testimony
of a more favorable mental health expeff.”

Taylor’'s final investigation-related claim of inefftive assistance flows
from his waiver of the right to present mitigatiewidence during the penalty
phase. Taylor argues that that waiver should newnlalidated. He claims that
his waiver was not knowing and intelligent becaof€i) his mental disorders and
counsel’s ineffective mental health and mitigatiowestigations, (ii) defense trial
counsel's conflict of interest, and because (ii¢ tUnited States and Delaware
Constitutions do not permit waiver of a mitigatidefense in capital cases. Taylor
was required to, but did not, challenge the validit that waiver on direct appeal.
This claim is, therefore, procedurally barred usl@gylor can establish either
ineffective assistance of counsel or some othesrable constitutional claim that

implicates an exception to the Superior Court QnathRule 61 procedural default.

2 Even if we reconstructed the record to includeatiditional expert opinions, Taylor has not
met his burden of showing a reasonable probalnlity different sentenceSee Swan v. Sate,
__A3d___ (Del.2011), 2011 WL 3904610, at *Z3(Rel. Sept. 6, 2011).

16



As discussed in Section ilhfra of this Opinion, those claims are barred because
Taylor has not discharged that burden.

But, even on substantive grounds Taylor's waivéatesl ineffective
assistance claim fails. Trial counsel sought aedsonably relied on expert
opinion regarding Taylor's mental state, includihgg competence to waive a
mitigation defense. Dr. Carol Tavani specificalbpined that Taylor was
competent to waive a mitigation defense, and t@insel acted reasonably in
relying on that opinion. The trial court found thiaere was “no legally cognizable
‘conflict of interest’. . . . Trial counsel and Jllar merely had a difference of
opinion over what course was in Taylor’'s best iesels to sentencing For these
reasons, and because trial counsel conducted aectively reasonable
investigation into Taylor's mental health and inither potentially mitigating
evidence, Taylor has not satisfiilickland’s first prong on those three claims.

We therefore need not reach or address the prejyationg issue under
Srickland—whether a reasonable sentencing judge would hentersced Taylor
differently if Taylor's new experts, Drs. Doughedpnd Mack, had testified and if
Taylor had not waived a full mitigation presentatld Because trial counsel’s
investigation and limited presentation of mitigati@vidence was reasonable,

Taylor’s first threeStrickland claims cannot succeed.

“Qnanv. Sate,  A.3d |, 2011 WL 3904610, at *23-24 (DelpS6, 2011).

17



B. The Failure to Object Claims

We turn next to Taylor's ineffective assistanceimt based on trial
counsel’'s failure to object on four separate oaasiduring the trial. Each of
those failures, Taylor argues, implicates errorawafthat warrant reversal. Again,
however, because Taylor failed to raise these elatrtrial and on direct appeal,
those claims are procedurally barred unless thikywithin an exception to Rule
61. Taylor urges that his ineffective assistaniceoninsel argument operates as a
basis to avoid a procedural default under Rul&'61.

First, Taylor challenges his trial counsel’'s fag#uio object to evidence of
non-statutory aggravating circumstances duringpgrealty phase. That evidence
included criminal records which contained inforroatiabout prior convictions,
and also about charges the State declined to presear withdrew, or that were
dismissed. In addition, Taylor attacks trial caelissdecision not to object to the
admission, through the testimony of a presenteffiieen of presentence reports
from past convictions, which indicated that Taysoprognosis was “poor.”

This claim fails because even if trial counselduf@ to object were deemed
an unreasonably deficient performance—an issueatbato not reach—Taylor has

not shown any resulting prejudice, &sickland’'s second prong requires. As the

* Younger v. Sate, 580 A.2d 552, 556 (Del. 199Q)‘Attorney error short of ineffective
assistance of counsel does not constitute ‘cawsed procedural defaul).”(citing Strickland v.
Washington, 466 U.S. 668 (1984)). The converse is also: tat®rney error that constitutes
ineffective assistance will constitute relief fr@anprocedural default.

18



trial court observed, the evidence to which Taylbjects was only one small part
of the State’s presentation. Given the overwhejmimdependent evidence of
aggravating factors presented by the State, thmutdid criminal records, even if
considered by the trial judge, would not createeasonable probability under
Strickland that the outcome of Taylor's sentencing would hiagen different. As
the trial court found, the “State presented sulisthstatutory aggravators, far
outweighing the mitigators” and that given thosgragators, “Taylor's complete
arrest records and ‘poor prognosis’ do not acctumthe jury’s recommendation.”
Those statutory aggravating factors included Taylprior convictions of violent
crimes and the fact that his murder victim was pegd. In short, none of Taylor's
alleged failures-to-object to non-statutory aggtassawould have created a record
that would have swayed a reasonable sentencing jimddecide Taylor's sentence
differently.*

Second, Taylor argues that trial counsel were autiffe for failing to object
to an allegedGardner v. Florida®® violation resulting from the trial court’s
consideration of evidence that Taylor's defensensel had compiled in a
mitigation notebook. IiGardner, the United States Supreme Court held that a trial

court’s consideration of a presentence report liaakt not been fully disclosed to

“SeeSQnanv. Sate,  A.3d |, 2011 WL 3904610, at *23-24 (DelptSé, 2011).

%0430 U.S. 349 (1977).

1¢



the defendant or his counsel, deprived the deféndardue proces$’ Here,
however, the material at issue—the mitigation notdék—was prepared and
submitted to the trial court by Taylor's defenseaisel after being reviewed by
Taylor. Gardner has no application.

In an effort to show prejudice, Taylor points te tiial court’s reference in
its Findings After Penalty Hearing to an isolatedavorable description of him as
chronically lacking ambition. That reference digpaar in the mitigation
notebook. But, even if trial counsel had objedtethat single notebook reference,
the outcome would be the same. As the trial cmunid, that lone reference “does
not change the outcome of the weighing process.'ore@ver, this argument
ignores the court’'s reason for reviewing the notd&beto seek out all available
mitigating evidence to aid Taylor's defense. Beseatrial counsel’s submission of
the mitigation notebook was not objectively unremdde and the trial court’s
reliance on an isolated unfavorable comment didpmefudice Taylor, this claim
satisfies neithe®rickland prong.

Third, Taylor argues that trial counsel’s failue dbject to a prejudicial
rebuttal argument by the prosecutor constitutedfanBve assistance. The
prosecutor’'s remark was made in response to defamsesel’s jury arguments at

the penalty hearing, that Taylor’s criminal recorais related to, and resulted from,

471d. at 362.

2C



Taylor's substance abuse issues. The prosecutbrttie jury that: “The drug
problem we recognize, . . . but it shouldn’'t seagean excuse. ... Doesn’t serve
as an excuse for what he did.” Taylor also indisés trial counsel should have
objected when the prosecutor stated, referencimtpiTa confession letter, “What
does it matter, the fact that the letter that hetevmay have some indication that
he was going to commit suicide? . . . It has nevience here.” During the penalty
phase Taylor's counsel argued that the confessmie’sh (arguably) suicidal
expressions were evidence of remorse, which is fagating factor. The
prosecutor’s remarks in response were intendeeltot that latter argument.

In its decision denying postconviction relief, ttial court acknowledged
that the prosecutor’s remarks could plausibly hdngvn objections from defense
counsel. The court held, nonetheless, that theegtdor's arguments were not
unfairly prejudicial; therefore, neither was deferounsel’s failure to object to
them.

Taylor relies onLesko v. Lehman®® to support this claim of error. His
reliance is misplaced. Ilhesko, the Third Circuit held that the prosecutor’s
criticism of the defendant for not expressing reseoriolated the defendant’s Fifth

Amendment privilege against self-incriminatiéh. Here, in contrast, Taylor's

8925 F.2d 1527 (3d Cir. 1991).

491d. at 1542.
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counsel argued to the jury that his expressed rsgneas a mitigating factor. That
argument opened the door to rebuttal, and the putseal response at issue was
made to rebut that claim, by questioning whetheyldrs arguably suicidal
expressions amounted to mitigating evidence. Magothese prosecutorial
remarks were made in the broader context of thée'Stpresentation of other
independent evidence indicating that Taylor lackeiorse. As théesko court
recognized, the defendant “could not claim a fétmendment privilege against
cross-examination or prosecutorial comment on matteasonably related to his
credibility or the subject matter of his testimdniy.

Nor can Taylor show a reasonable probability, un&eickland, that the
outcome of his case would have been different hatldounsel objected to both
prosecutorial remarks. Those remarks occurredhdufiaylor's penalty hearing
and were properly made to counter mitigating ewigepresented by Taylor’s
counsel. Reconstructing the record by presupposditag those hypothetical
objections were made would not change a reasoms&pliencing judge’s decision
on the outcome of the penalty phaseBecause in that context Taylor cannot be
said to have suffered cognizable prejudice uiteckland, the trial court properly

denied this ineffective assistance claim.

0,

lSeeSnanv. Sate,  A.3d |, 2011 WL 3904610, at *23-24 (DelptSé, 2011).
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Fourth, and finally, Taylor contests his trial ceals decision not to object
to the trial court’s anti-sympathy jury instructith That claim ignores the fact that
an anti-sympathy jury instruction is required un@=laware case law,and that
the United States Supreme Court has held that assyanpathy jury instruction
does not violate the U.S. ConstitutibhTherefore, trial counsel’s failure to object
to the court’s anti-sympathy instruction was naitbbjectively unreasonable nor
prejudicial underStrickland. As the trial court correctly found, for each of

Taylor’'s “failure to object” claims, an objectiory lirial counsel was either not

52 The court stated:

You are reminded that you must base your answetfgetquestions on the special
interrogatory sheet solely upon the evidence aadrstructions as to the law and
you must not be swayed by mere sentiment, congctsympathy, passion,
prejudice, public opinion or public feeling.

While evidence about the victim and about the inpzfcthe murder on the
victim’s and defendant’s families is relevant tauyalecision, you must remember
not to allow sympathy to influence your sentenceonemendation in any way.
The Court does not charge you not to sympathizé te victim or family or
defendant or his family, because it is only natarad human to sympathize. But
the Court does charge you not to allow sympathinfloence your sentencing
recommendations.

> Se eg., Sate v. Seckel, 708 A.2d 994, 1001 (Del. Super. 1996) (“In guddithe jury's
sentencing deliberations and recommendation irpémalty phase of a capital case, the Court is
compelled to give an instruction that precludes to@sideration of sentiment, conjecture,
sympathy, passion, prejudice, or public feeling bedh irrelevant and improper.”) (citing
Californiav. Brown, 479 U.S. 538 (1987)).

> Brown, 479 U.S.at 542 (concluding that a jury instruction, which told tjey not to be

swayed by “mere sentiment, conjecture, sympathgsipa, prejudice, public opinion or public
feeling” did not violate the Eighth and FourteeAtimendments).
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required or would not have been reasonably likelghtange the result of the case,
or both.
II. TAYLOR’'S OTHER CONSTITUTIONAL CLAIMS

In addition to, and apart from, his ineffective isssice of counsel
arguments, Taylor claims other, separate congitati violations that factually
overlap the ineffective assistance claims. Becalsgor did not raise these
claims on his direct appeal, those claims alsopsoeedurally barred absent a
showing that they fall within a recognized Ruleéteption. “When reviewing a
motion for postconviction relief under Superior @o@riminal Rule 61, this Court
must first consider the procedural requirements tlod rule before giving
consideration to the merits of the underlying ck&ifi

Superior Court Criminal Rule 61(i)(5) creates aneption to the procedural
default rule, in cases where there is “a coloraklden that there was a miscarriage
of justice because of a constitutional violatioattindermined the fundamental
legality, reliability, integrity or fairness of th@oceedings leading to the judgment
of conviction.® This provision, often referred to as the “fundataé fairness”
exception, is “a narrow one and . . . [is] apploedy in limited circumstances, such

as when the right relied upon has been recognethé first time after the direct

> Shelton v. Sate, 744 A.2d 465, 474 (Del. 1999).

%% Del. Super. Ct. Crim. R. 61(i)(5).
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appeal.®” To invoke this exception, there must be bothaintlof a constitutional
violation, and a showing that the claim is “coldegband “undermine(s) the
fundamental legality, reliability, integrity or faiess of the proceedings leading to
the judgment of conviction’®

Taylor identifies at least five constitutional \atibns that arguably might be
considered under the “fundamental fairness” exoepti First, Taylor contends
that because a defendant cannot constitutionallyemMais mitigation defense in a
capital case, his waiver was constitutionally imlalSecond, he contends that the
trial court’s consideration of the mitigation notelx, which was not provided to
the jury, ran afoul of the United States SupremarCoGardner decision. Third,
Taylor urges that the trial court’s admission adgmosis testimony based on prior
presentence reports violated constitutional rigetognized irEstelle v. Smith.®°
Fourth, Taylor claims that the prosecutor’s alldgéchproper remarks denied him

due process and a fair penalty hearing. And fiftaylor asserts that the anti-

>"Younger v. Sate, 580 A.2d 552, 555 (Del. 1990) (citations omitted)
*8 Del. Super. Ct. Crim. R. 61(i)(5).

*9 Taylor does not argue explicitly that these clainwolations fall under the “fundamental
fairness” exception to Rule 61(i)(5). Instead, rfedies exclusively on his failure-to-object
ineffective assistance claims as the basis to av@bcedural default of these claims. Although
we will regard the “fundamental fairness” argumastimplicit in Taylor’'s claims of prejudicial
constitutional violations, we strongly advise tldgfense counsel explicitly address all reasons
why claims that are arguably subject to treatmerdedaulted, should not be deemed defaulted.

%0451 U.S. 454 (1981).
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sympathy instruction to the jury violated his catagional “right to a fair and
reliable sentencing determination.”

Taylor’s first claim—that his mitigation defensethe penalty hearing was
not waivable—is grounded upolockett v. Ohio.®* There, the United States
Supreme Court held that a capital defendant hasnatitutional right to present
mitigating evidencé? The problem with Taylor's argument, however, lgtt
Lockett doesnot hold that that constitutional right cannot be veaiv Taylor also
relies on an intermediate New Jersey appellatet ctaaisiofi® for the proposition
that his constitutional right to present mitigatieyidence is undermined by
allowing a waiver. But, several federal CourtsAgipeal have held otherwié,
and we find those latter federal decisions morehaitative and persuasive.
Taylor also cursorily asserts that his waiver uiedaArticle |, Section 7 of the

Delaware Constitution, but provides no textual amgat or authority to support

®1438 U.S. 586 (1978).

%21d. at 604 (“[W]e conclude that the Eighth and FourteAmendments require that the
sentencer, in all but the rarest kind of capitadecanot be precluded from considerirg,a
mitigating factor, any aspect of a defendant’s character or reamldaay of the circumstances of
the offense that the defendant proffers as a bassgsentence less than death.”).

®3 qtate v. Hightower, 518 A.2d 482 (N.J. App. Div. 1986).

% Tyler v. Mitchell, 416 F.3d 500, 504 (6th Cir. 2008recheen v. Reynolds, 41 F.3d 1343,
1368-70 (10th Cir. 19945 ngleton v. Lockhart, 962 F.2d 1315, 1323 (8th Cir. 1992).
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that claim®> Because Rule 61(i)(5) requires a colorable clafra constitutional
violation, and Taylor has not made that showing,rfa-waiver claim fails.

Taylor next argues that the trial court’'s consaien of the mitigation
notebook, submitted by defense counsel, deniedduenprocess undésardner.
That argument, if accepted, would tu@ardner on its head. To reiterate, here,
unlike Gardner, defense counsel was not deprived of the oppdytuaiview the
mitigation material. Rather, defense counsel tledves created and submitted that
material to the court. Becaus$gardner is inapposite, Taylor has not raised a
colorable constitutional claim. That claim is, ifere, procedurally barred.

Third, Taylor asks this Court to extend the Unittdtes Supreme Court’s
holding inEstelle v. Smith®® to the facts of this case. Hstelle, the Supreme Court
held that a psychiatrist’s opinion of the capitafehdant’s future dangerousness
constituted a Fifth Amendment violation, where tbptnion relied on statements
by the defendant during a court-ordered competeraynination before which the
defendant had not been given M&anda rights®’ Taylor asks us to hold, under

Estelle, that the trial court’s admission of the previguesentence reports’ “poor”

® Taylor's reference to that state constitutionabvision is followed by non-constitutional
statutory arguments. Sesg., Wallace v. Sate, 956 A.2d 630, 637 (Del. 2008) (“This Court has
held that ‘conclusory assertions that the Delaw@mnstitution has been violated will be
considered to be waived on appeal.”™) (cit@giz v. Sate, 869 A.2d 285, 291 n. 4 (Del. 2005)).
451 U.S. 454 (1981).

®71d. at 464-69 (citingVliranda v. Arizona, 384 U.S. 436, 467 (1966)).
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prognoses of Taylor during the penalty phase wolakaylor's Fifth Amendment

rights, because the reports were based on Mivandized”®®

statements Taylor
had previously made.

Some federal Courts of Appeal have extendestElle to presentence
interviews by probation officefS. Other circuits have declined to apjiistelle to
presentence interviews, at least in cases where timsrviews were “routine’®
Notably, Taylor does not claim that the presententerview conducted in this
proceeding, in and of itself, violated his congitdnal rights. Rather, Taylor’s
argument appears to be that the presentence dfiestimony at the penalty
phase was constitutionally tainted because theeasffdescribed evidence from
“previous court-ordered presentence reports’—cotadlen 1988, 1992, and
1994—based on interviews where Taylor was not rbad Miranda rights
beforehand. In each report, Taylor's prognosis wascribed as “poor.” The

State, for its part, nowhere responds to, or addsesthe claime#stelle violation

in its brief.

® Miranda, 384 U.S. 436 (1966).
%9 Jonesv. Cardwell, 686 F.2d 754, 756 (9th Cir. 1982).

©U.S v. Cortes, 922 F.2d 123, 126 (2d Cir. 1990) (“The other uits that have addressed this
issue have found that a defendant is not entitte@ Miranda warning at a post-conviction
presentence interview. We agree that a probafitceoneed not givéMiranda warnings before
conducting aroutine presentence interview, and so hold.”) (citing, part, United States v.
Miller, 910 F.2d 1321, 1326 (6th Cir.1990);S. v. Rogers, 921 F.2d 975, 979 (10th Cir. 1990);
United Sates v. Jackson, 886 F.2d 838, 841-42 n. 4 (7th Cir. 1989)) (emghadded).
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Assuming, but again without deciding, that this stdational claim
violation is colorable, Taylor has failed to shawatt violation “undermine(d) the
fundamental legality, reliability, integrity or faiess of the proceedings leading to
the judgment of conviction’* This is not a case “when the right relied upoagjv
recognized for the first time after the direct agdé nor is it one involving a clear
miscarriage of justice. |&stelle, the psychiatrist testimony was that the defendant
was a “very severe sociopath,” “will continue higyous behavior,” and that his
condition “will only get worse Here, however, the characterization to which
Taylor now objects was simply that Taylor's progsasas “poor.”

We cannot conclude that that evidence underminedirkegrity of the
proceeding. The presentence investigator's priogmoses of the defendant as
“poor” told the jurors nothing they did not alreallgow, given the undisputed
background of Taylor's repeated violent criminalndact—a background that
eventually culminated in murder. Taylor has nott & burden to show a
colorableEstelle violation that undermined the result of his seoteq. Therefore,

this claim is also procedurally barred.

"L Del. Super. Ct. Crim. R. 61(i)(5).
"2 Younger v. Sate, 580 A.2d 552, 555 (Del. 1990) (citations omitted)

B Egdle 451 U.S. at 4509.
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Taylor’s final two constitutional claims, regardithe prosecutor’s allegedly
improper comments and the court’s anti-sympathy jumstruction, have been
addressed previously in Sectionsupra. Taylor has not shown that the
fundamental fairness of his trial was underminea assult of either prosecutorial
comment. And contrary to Taylor's claim that thetigympathy instruction
violated Article |, Sections 4, 7, and 11 of theld»eare Constitution, our courts
have interpreted anti-sympathy instructions as @uirement to guard against
improper prejudice or passion being injected intyy alecision’* Taylor's
conclusory claims based on the Delaware Constitudice procedurally barred
because he has not established any colorable iglahat fundamentally
undermines the judgment in his cd3eBecause none of Taylor's constitutional
claims are colorable, they are procedurally barred.

[11. MATERIAL WITNESS WARRANT CLAIM

Taylor’s final claim is that the trial court errég refusing to issue a material
witness warrant to compel his mother to testifyhat postconviction proceeding.
Taylor's mother refused to appear at that procegdiespite her brief testimony

during the penalty phase of the trial. Taylordila motion asking the Superior

" See, e.g., Satev. Seckel, 708 A.2d 994, 1001 (Del. Super. 1998)te v. Ferguson, 1995 WL
413269, at *7-8 (Del. Super. Apr. 7, 1995).

> See, eg., Wallace v. State, 956 A.2d 630, 637 (Del. 2008) (“This Court haddhéhat

‘conclusory assertions that the Delaw@&menstitution has been violated will be consider@the
waived on appeal.”) (citin@rtiz v. Sate, 869 A.2d 285, 291 n. 4 (Del. 2005)).
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Court to issue a material witness warrant to conty@l testimony, but did not
explain how his mother’s testimony would help hase.

The trial court denied the motion, but without pidige to Taylor’s right to
show that his mother had worthwhile testimony tal.adTaylor never availed
himself of that opportunity. Nor has he shown tthat interests of justice require
consideration of this claim on appeal. He theeefoaived his right to appeal the
court’s denial of his motiof?.

CONCLUSION
For the above reasons, the judgment of the SupeCfiourt denying

postconviction relief under Superior Court CrimiRalle 61 is affirmed.

" Del. Supr. Ct. R. 8Nainwright v. Sate, 504 A.2d 1096, 1100 (Del. 1986).
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