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STEELE, Chief Justice:



Central Mortgage Company sued Morgan Stanley aftatgages for which
CMC purchased servicing rights from Morgan Startbegan to fall delinquent
during the early financial crisis in 2007. CMC reaal variety of claims, and the
Vice Chancellor dismissed all of those claims with prejudice, gtder its breach
of contract claims which he dismissed without pdegge. CMC now appeals the
dismissal of its breach of contract and implied estant of good faith and fair
dealing claims. We reverse.

l. FACTS AND PROCEDURAL HISTORY

Morgan Stanley is in the business of purchasingleesial mortgage loans
from originators, pooling them, and selling theseolp to investors either
securitized or in bulk. It regularly sells sermgirights for these loans to third
party servicers. Loan servicers generally handie operational aspects of
mortgage lending, which include billing, collectimayments from mortgagors,
and remitting payments to mortgagees. Generallyyicers retain a small
percentage of payments collected as compensati@MC is a servicer of

residential mortgage loans.

! Chancellor Strine adjudicated Morgan Stanley’sibtoto Dismiss while sitting as a Vice
Chancellor. Although the Governor has elevated toitne position of Chancellor since he
adjudicated this matter, this opinion refers to lasrithe Vice Chancellor because that was the
capacity in which he acted.
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In March 2005, Morgan Stanley offered about $1lidmllin mortgage
servicing rights for a servicer to purchase on @ula basis in the forthcoming
months and years. These rights pertained to paoledgage loans that Morgan
Stanley planned to sell to both Fannie Mae and dieetflac (collectively, the
Agencies) as well as private investors. The afiermaterials explained that
Morgan Stanley did not originate the loans and #llathe loans were “Alt-A” in
guality—lower quality than prime loans, but highegrality than subprime loans.
CMC bid on the servicing rights, and Morgan Stardegepted CMC'’s bid in July
2005.

On July 25, 2005, Morgan Stanley and CMC signed astt Agreement
which, in 66 pages and 15 exhibits, establishedrdmaework for a series of future
transactions between the parties. Specifically, Master Agreement gave CMC
the opportunity, but not the obligation, to purchaervicing rights on specific
pools of loans. In the Master Agreement, the partigreed that New York law
would govern the contract and Delaware courts wialde exclusive jurisdiction
over disputes.

If CMC decided to buy servicing rights with respdot loans Morgan
Stanley sold to the Agencies, the Master Agreemegquired CMC to service those
loans in strict compliance with Agency guidelinesThe Master Agreement

contained an integration clause specifying thatlibng with the documents for
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each future transaction between the parties, datedi the parties’ entire
agreement. The Master Agreement also providedhlegparties could only amend
it in a signed writing. In the Master Agreement,ofgan Stanley made
representations and warranties to CMC, and it assigo CMC all representations
and warranties that the originators of the subjeans had made to Morgan
Stanley. The Master Agreement also provided acagirovision in section 10.13.
Specifically, the notice provision provided:

Upon discovery by either [Morgan Stanley] or [CM&]a breach of

any of the foregoing representations and warranttee party

discovering such breach shall give prompt writtetiae to the other

party. Within 60 days of the earlier of eitheradigery by or notice to

[Morgan Stanley] of any such breach of a represemiaor warrant

which materially and adversely affects the owngrshmterest of

[CMC] in the Servicing Rights related to any Momga Loan,

[Morgan Stanley] shall use its best efforts to pptlgn cure such

breach in all material respects and, if such brezimot be cured,

[Morgan Stanley] shall, at [CMC’s] option, repursleathe Servicing

Rights affected by such breach at the Purchase.Pric
The Master Agreement also contained a clause ewpgpthat except as otherwise
set forth, no remedy was exclusive of any otherlable remedy. Finally, the
Master Agreement contained a clause explainingttieparties could only waive
a breach with written notice and the consent gpaities.

In February 2006, CMC visited Morgan Stanley’s dlikgence facilities.
CMC alleges that during this visit Morgan Stanlesswwed CMC that it was

performing due diligence on residential mortgagen® in accordance with the
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Agencies’ guidelines. Importantly, Morgan Stanteld CMC that the Agencies
will not purchase loans from Morgan Stanley or otb&lers unless the Agencies
have reviewed and approved the underwriting cateand the available
information on the loans. Because the Agencieseve\and approve Morgan
Stanley’s underwriting guidelines before purchasisgoans, the Agencies issue
guidance regarding their underwriting expectatiorlegedly, Morgan Stanley
took great pains during CMC'’s visit to convince CNi@t it paid close attention to
this Agency guidance.

On March 16, 2006, CMC made its first purchases@ivicing rights on
pooled loans Morgan Stanley sold to the AgenciebIC then made five separate
additional purchases of servicing rights betweemudey 31, 2007 and August
2007 for pooled loans Morgan Stanley sold to themaes. For each of the six
separate purchase transactions, CMC and Morganle$tagned transaction
specific documentation, which included a commitmdatter, a purchase
agreement, a sale of servicing rights agreemeantadtfrorm 981" or “Form 629"
(together, the Agency Transfer Agreements) reggrthe transfer of the servicing

rights? The Agency Transfer Agreements provided that CkCtransferee of the

% The parties submitted a Form 981 to Freddie Mait$doans. They submitted a Form 629 to
Fannie Mae for its loans. The integration clausi® Master Agreement made each of these
transaction specific documents—except for the Agéiransfer Agreements—part of the
complete and binding agreement between Morgan &tamd CMC.
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servicing rights, “acknowledge[d], covenant[ed] amdrrant[ed] that it shall be
responsible for all representations, covenants, aadranties concerning the
eligibility of Mortgages for purchase by” the retawt Agency as provided in that
Agency’s guidelines. Under these Agency Transfgre&ments and Agency
guidelines, Morgan Stanley and CMC became jointlg aeverally liable to the
Agencies for all the responsibilities, duties, aeiling warranties associated with
the mortgages.

In early 2007, CMC began to notice that the lossad purchased from
Morgan Stanley were not performing at the level plaeties had expected. CMC
raised this concern with Morgan Stanley, and inpoese, Morgan Stanley
allegedly admitted to a technical oversight andatkire to properly diligence the
loans at issue. Morgan Stanley agreed to reducpribe of the servicing rights by
2% and to otherwise “take care” of CMC. The partaso negotiated a written
amendment to the Master Agreement, which the marigned and dated
retroactively to apply from January 2007 forwardhe amendment required
Morgan Stanley to repurchase servicing rights atG&bption for any mortgage
loans that, starting in January 2007, fell delinqugy 90 or more days within the
first 12 months after their sale date. Also, iattamendment, CMC and Morgan
Stanley “in all respects ratified and confirmed!’tak other terms, provisions, and

conditions of the Master Agreement.



In early 2008, the Agencies began sending repseclemmd make whole
demands to CMC, as servicer of the loans, becaumay nof the mortgages
allegedly did not satisfy Agency guidelines. ThgeAcy Transfer Agreements
obligated CMC either to repurchase the loans qratyp the make whole amounts.
Initially, CMC merely forwarded the repurchase omk® whole requests to
Morgan Stanley, which then either repurchaseddbaad from CMC or reimbursed
CMC for make whole payments 47 times in 2008 amty 2909.

At some point, Morgan Stanley stopped repurchasomg, and reimbursing,
CMC. CMC alleges that it gave Morgan Stanley retitat Morgan Stanley had
breached its agreements with CMC by failing to takek the loans the Agencies
had returned to CMC but that Morgan Stanley dedlitee cure. Instead, CMC
itself either repurchased the loans from the Agehor paid make whole payments
with respect to about 50 loans after March 2009 t#argan Stanley did not
repurchase or reimburse. When CMC filed this CaifrtChancery action on
December 14, 2009, 140 additional Agency repurcbaseimbursement demands
were pending.

In its complaint, CMC asserted 10 claims for rehghinst Morgan Stanley.
Specifically, CMC claimed that Morgan Stanley bitezat the Master Agreement,
breached the representations and warranties it mmathee Master Agreement and

the other transaction specific documents, repudidtee Master Agreement,
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breached the implied covenant of good faith and daaling, unjustly enriched
itself, has an implied duty to indemnify CMC reaung it to reimburse CMC for

repurchases and make whole payments, and negligemdrepresented the
characteristics of the loans it sold the Agenci€MC also argued that the court
should rescind the Master Agreement because of GM@iilateral mistake

regarding the nature of the loans for which CMCcpased servicing rights.
Finally, CMC alleged that Morgan Stanley should dstopped from denying

repurchase or repayment because CMC relied on Mofganley’'s promise that
the loans satisfied Agency requirements and thabttld indemnify CMC for any

problems arising out of the sale of the loans &éAQencies.

Morgan Stanley moved to dismiss all of CMC’s claim®n August 19,
2010, the Vice Chancellor dismissed all of CMC'siis, but dismissed the
breach of contract claims without prejudice, imgtiCMC to replead them after
providing proper notice. CMC now appeals the Vkancellor's dismissal,
without prejudice, of its breach of contract clajras well as the Vice Chancellor’s
dismissal, with prejudice, of its claim that Morg&tanley breached the implied

covenant of good faith and fair dealing.



. STANDARD OF REVIEW

We review trial court rulings granting motions tismdissde nove® We also
review de novothe Court of Chancery’s interpretation of writtagreements.
When reviewing a ruling on a motion to dismiss, (d& accept all well pleaded
factual allegations as true, (2) accept even vadlegations as “well pleaded” if
they give the opposing party notice of the clai@),draw all reasonable inferences
in favor of the non-moving party, and (4) do nofiraf a dismissal unless the
plaintiff would not be entitled to recover underyaeasonably conceivable set of
circumstances.

. ANALYSIS

The only claims that CMC contests in this appeal@VC’s two breach of
contract claim$and its claim for breach of the implied covenaingaod faith and
fair dealing. Pursuant to the Master Agreementy Nerk law governs CMC’s

substantive claims. The Vice Chancellor dismisséthree claims, but dismissed

% Savor, Inc. v. FMR Corp812 A.2d 894, 896 (Del. 2002).
* Gotham Partners, L.P. v. Hallwood Realty Partnér$., 817 A.2d 160, 170 (Del. 2002).
® Savor 812 A.2d at 896-97.

® Specifically, CMC claims that Morgan Stanley (t¢#&ched the Master Agreement by selling
servicing rights for loans that were never Agenligilde and (2) separately breached the
representations and warranties it made in the Magfeeement with respect to the loans that are
the subject of the servicing rights.
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the breach of contract claims without prejudicetba basis of CMC’s alleged
failure to follow the Master Agreement’s notice yasion.
A. THE VICE CHANCELLOR ERRONEOUSLY DISMISSED

CMC'S BREACH OF CONTRACT CLAIMS ON THE
BASIS OF INADEQUATE NOTICE.

The Vice Chancellor dismissed CMC's breach of @it claims on the
basis that CMC failed to follow the requirementdlof notice provision—namely,
that CMC failed to provide Morgan Stanley adequat#ice of the alleged
breaches and a 60 day opportunity to cure thoseches. The Vice Chancellor
explained:

There are two reasons why CMC failed to give noticeler the

contract.  First, attaching an exhibit to the ccemgl is not

contractually proper notice under the Master Agremtn which

required prompt written notice that allowed Morg&tanley an

opportunity to cure. CMC'’s exhibit does not pravisliorgan Stanley
with an opportunity to cure, because it was prodidéer CMC had
initiated suit against Morgan Stanley and becatidees not spell out
what the breaches actually entailed. Second, falivwg Agency loan
files to Morgan Stanley after the Agencies returtiexiloans for non-
compliance with Agency guidelines is not propernc®because CMC
did not point out to Morgan Stanley where the repnéations and
warranties in the Master Agreement had been vidlate

In other words, the Vice Chancellor concluded G8MC had failed to provide

adequate notice to Morgan Stanley because thedsgireet CMC attached to the

’ Central Mortgage Co. v. Morgan Stanley Mortgage i@apHoldings LLG 2010 WL 3258620,
at *8 (Del. Ch. Aug. 19, 2010).
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Complaint came too late to be “prompt” and becahseAgency loan files that
CMC previously forwarded to Morgan Stanley did rEntify the breaches under
the Master Agreement with sufficient specificity.

The pleading standards governing the motion tomdis stage of a
proceeding in Delaware, however, are minifhalVhen considering a defendant’s
motion to dismiss, a trial court should accepiadll-pleaded factual allegations in
the Complaint as true, accept even vague allegatiorthe Complaint as “well-
pleaded” if they provide the defendant notice af tlaim, draw all reasonable
inferences in favor of the plaintiff, and deny tetion unless the plaintiff could
not recover under any reasonably conceivable setrafimstances susceptible of
proof? Indeed, it may, as a factual matter, ultimatelgve impossible for the
plaintiff to prove his claims at a later stage gfraceeding, but that is not the test
to survive a motion to dismiss.

We most recently reaffirmed this “conceivabilitygleading standard as
governing Delaware law in 2002. Then, in 2007,Wn#ed States Supreme Court,
in Bell Atlantic Corp. v. Twombjyheld that the proper pleading standard for

certain federal antitrust claims to survive motiote dismiss is not

8 See Savord12 A.2d at 896.
°1d. at 896-97.
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“conceivability,” but rather “plausibility®® In 2009, the Supreme Court, in
Ashcroft v. lgbal further explained this “plausibility” standatdand confirmed
that it applied to all federal civil action$. The Twombly-lgbal“plausibility”
pleading standard is higher than our governing ¢eorability” standard, and it
invites judges to “determin[e] whether a complasitdéites a plausible claim for
relief” and “draw on . . . judicial experience atmmmon sense-*

Since the Supreme Court decidedomblyin 2007, various members of the
Court of Chancery have cited thevombly-Igbal“plausibility” standard with

approval when adjudicating motions to disnlfsaVe have not had occasion yet to

19Bell Atlantic Corp. v. Twomb}yp50 U.S. 544, 556 (2007) (“[W]e hold that statfugh a
claim requires a complaint with enough factual eraftaken as true) to suggest that an
agreement was made. Asking for plausible grouodsfér an agreement does not impose a
probability requirement at the pleading stage.”). .

1 Ashcroft v. Igbagl556 U.S. |, 129 S.Ct. 1937, 1949 (2009) (“Tivise a motion to dismiss,
a complaint must contain sufficient factual matsagepted as true, to state a claim to relief that
is plausible on its face. A claim has facial plaugy when the plaintiff pleads factual content
that allows the court to draw the reasonable imegdhat the defendant is liable for the
misconduct alleged. The plausibility standardasakin to a probability requirement, but it asks
for more than a sheer possibility that a defentastacted unlawfully.”) (citations omitted)
(internal quotation marks omitted).

121d. at 1953.

131d. at 1950. Our governing “conceivability” stand@sdnore akin to “possibility,” while the
federal “plausibility” standard falls somewhere begt mere “possibility” but short of
“probability.”

4 See, e.gQVT Fund LP v. Eurohypo Capital Funding LL2D11 WL 2672092 (Del. Ch. July
8, 2011);Meso Scale Diagnostics, LLC v. Roche Diagnostic88M011 WL 1348438 (Del.
Ch. Apr. 8, 2011)Nichols v. Chrysler Group, LL2010 WL 5549048 (Del. Ch. Dec. 29, 2010);
MicroStrategy Inc. v. Acacia Research Cog010 WL 5550455 (Del. Ch. Dec. 30, 2010);
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address the impact, if any, that the United St&egreme Court’s holdings in
Twombly and Igbal should have on the Delaware standard. Indeed\Vibe
Chancellor explicitly cited the “plausibility” steard in this very casg. We
decline to use this case as the vehicle to addmsther theTwombly-Igbal
holdings affect our governing standard, considetirag the parties have not fully
and fairly litigated the issue before either thece/iChancellor or this Court.
Instead, we emphasize that, until this Court decmtberwise or a change is duly
effected through the Civil Rules process, the gower pleading standard in
Delaware to survive a motion to dismiss is reastnaonceivability.™®

In this case, CMC alleged at Paragraph 79 of asdlaint that:

For every loan that Morgan Stanley has refuseépoanchase from, or
reimburse, Central Mortgage, Central Mortgage hiasngMorgan
Stanley notice and at least 60 days opportunitgute its breaches by
notifying Morgan Stanley of the repurchase or rainskement request
and the specific grounds on which the relevant Agemrquired the

repurchase or reimbursement. Morgan Stanley helndd to cure
the breach with respect to the loans at issueisictse.

Narrowstep, Inc. v. Onstream Media Cqrp010 WL 5422405 (Del. Ch. Dec. 22, 2010);
Airborne Health, Inc. v. Squid Soap, L 010 WL 2836391 (Del. Ch. July 20, 201Bf)prgan v.
Cash 2010 WL 2803746 (Del. Ch. July 16, 201BASF Corp. v. POSM Il Props. P’ship.P.,
2009 WL 522721 (Del. Ch. Mar. 3, 2009)gilent Techs., Inc. v. Kirklan@009 WL 119865
(Del. Ch. Jan. 20, 20091 re Seneca Invs. LL®70 A.2d 259 (Del. Ch. 2008Rhodes v.
Silkroad Equity, LLC2007 WL 2058736 (Del. Ch. July 11, 200@gsimone v. Barrow924
A.2d 908 (Del. Ch. 2007).

15 See Central Mortgage G010 WL 3258620, at *7 (citinDesimone924 A.2d at 929).

16 Cf. Webb v. Nashville Area Habitat for Humani®911 WL 2905584, at *6 (Tenn. 2011)
(declining to adopt th&wombly-lgbalstandard in Tennessee after full and fair litigatof the
issue “squarely present[ed]” it to the court).
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In this pleading, CMC asserts that it provided cmtiindependent of the
spreadsheet it attached to its Complaint, and tti&totice it provided included
“specific grounds.” The Vice Chancellor decidedttforwarding the Agency loan
files, as CMC alleged it did, provided insufficignspecific notice to satisfy the
Master Agreement’s notice requirements. Whethisrribtice was sufficient as a
matter of fact is an inquiry more appropriate folater stage of the proceeding.
We, therefore, take no position on the issue & shage. All that matters at the
motion to dismiss stage is that CMC’s well-plead@dmplaint alleges that it
provided adequate notice to Morgan Stanley andithatlaim, if proven, would
entitle CMC to relief under a reasonably conceigaddt of circumstances.

In this connection, the Complaint also alleges, iatekars notation, that on
47 separate occasions, Morgan Stanley in fact cbpsed loans from CMC or
reimbursed CMC for make whole payments CMC paid Algencies. Morgan
Stanley responded those 47 times based solely 068 @vvarding Agency loan
files to Morgan Stanley. On appeal, CMC contemdds this fact alone proves that
forwarding the loan files constituted sufficienttice. Morgan Stanley asserts,
however, that in those 47 instances it did nobattof a contractual obligation and
that its conduct does not establish that CMC satisthe notice provision of the

Master Agreement. Rather, Morgan Stanley assdérws$ it repurchased or
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reimbursed those 47 times only to preserve a pesuiorking relationship with
CMC. At the motion to dismiss stage, however, dtt@rs not which party’'s
assertions are actually true. We must draw allarasle inferences in favor of
CMC, and it is reasonable to infer that Morgan Etamepurchased or reimbursed
the first 47 times because it had sufficient not€é@s breaches and was acting to
cure them.

By eliding the inquiry—whether CMC’s well-plead€bmplaint stated a
claim that is provable under any reasonably corat®@/set of circumstances—and
instead deciding substantively that CMC did notvpde adequate notice, the Vice
Chancellor inappropriately shifted the burden aeltl CMC to a higher standard
than required’ To reiterate, at this stage, we make no judgroerhe substantive
adequacy of the notice. We also decline to addtd4€’s alternative claim that
under New York law the notice provision is not adtion precedent to filing suit.
For even assuming the notice provision is a camlipprecedent, CMC’s well-
pleaded complaint adequately pleads compliancetithprovision® We reverse

the Vice Chancellor's dismissal of CMC’s breach auintract claims because

7 See id.

18See id. See al€dt. Ch. R. 9(c) (“Conditions precedent.—In pleagihe performance or
occurrence of conditions precedent, it is suffictenaver generally that all conditions precedent
have been performed or have occurred. A denipedbrmance or occurrence shall be made
specifically and with particularity.”).
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CMC'’s pleadings regarding notice satisfy the mirdisi@ndards required at this
early stage of litigation.
B. THE VICE CHANCELLOR ERRONEOUSLY DISMISSED

CMC'S IMPLIED COVENANT OF GOOD FAITH AND
FAIR DEALING CLAIM.

The Vice Chancellor dismissed CMC'’s claim that yer Stanley breached
the implied covenant of good faith and fair dealog the basis that the factual
basis for the claim was the same as, and was trersubsumed by, CMC’s
breach of contract claim8. CMC pleaded various additional facts, howeveat th
provide a separate basis for its implied covendnjamd faith and fair dealing
claim. Therefore, the claim should not have basmised.

New York law implies an obligation of good faithcafair dealing into all
contracts’ New York’s implied covenant “requires that notgap [a] contract . .

. do anything which will destroy or injure the rigbf another party to receive the

19 Central Mortgage C9.2010 WL 3258620, at *10 (“[B]ecause there is difference between
the factual underpinnings of [CMC’s] breach of gaot claims and its claim for breach of the
implied covenant of good faith and fair dealinggudt 1V is dismissed.”) (qQuotin§auer v.
Xerox Corp, 95 F.Supp.2d 125, 132 (W.D.N.Y. 2000)).

20 Wells Fargo Bank NW, N.A. v. Sundowner Alexandli&, 2010 WL 3238948, at *4
(S.D.N.Y. Aug. 16, 2010).
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benefits of the contract” A party may breach the implied covenant even i i
not in breach of the underlying contratt.

Importantly for this case, under New York law atpanay maintain a claim
for breach of the implied covenant of good faitll &&ir dealing only if the factual
allegations underlying the implied covenant claiiffied from those underlying an
accompanying breach of contract cldinThus, where a claim for breach of the
implied covenant is duplicative of a breach of caat claim, the implied covenant
claim is subject to dismiss&l. On the other hand, when a claim for breach of the
implied covenant depends on facts apart from thiogemight support a breach of
contract claim, then the claim is not duplicativel @ not subject to dismissal.

In this case, CMC pleaded two separate breacbrdfact claims in addition
to its claim that Morgan Stanley breached the ietblcovenant of good faith and
fair dealing. The essence of its first breachaftact claim is simple. As CMC

explained in Paragraph 97 of its Complaint:

21 Chase Manhattan Bank, N.A. v. Keystone Distribs, 873 F.Supp. 808, 815 (S.D.N.Y.
1994),

22 1d.

23 Siradas v. Chase Lincoln First Bank, N.A999 WL 787658, at *8 (S.D.N.Y. 1999) (citing
Geler v. Nat'l Westminster Bank USA70 F.Supp. 210, 215 (S.D.N.Y. 1991)).

24 Fantozzi v. Axsys Techs., IN2007 WL 2454109, at *2 (S.D.N.Y. Aug. 20, 2007).
> See, e.gid. at *3.
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Morgan Stanley has materially breached the contogcselling the
servicing of nearly fifty (so-far-confirmed) non-Agcy mortgages.

In other words, in its first breach of contracticla CMC pleaded that (1) the
contract required Morgan Stanley to sell CMC omhgéncy mortgages,” and (2)
Morgan Stanley failed to perform that obligatiofhe essence of its second breach
of contract claim is also simple. As CMC explainedParagraph 108 of its
Complaint:

Morgan Stanley [made] multiple independent Dbreacluds its

representations and warranties, including withouitation its failure

to provide true, complete, and accurate informatiegarding the

loans . ...
In other words, in its second breach of contraaint] CMC pleaded that (1)
Morgan Stanley represented and warranted in thé&raminthat it would perform
various obligations, including providing true, cdete, and accurate information
regarding the loans, and (2) Morgan Stanley fatiedperform that which it
represented it would do.

In its claim for breach of the implied covenantylC does not allege that
merely because Morgan Stanley breached the terms ajreements with CMC it

therefore also breached the implied coveRarhstead, CMC relevantly alleges in

Paragraph 123 of its Complaint:

26 Contra Washington v. Kellwood G@009 WL 855652, at *6 (S.D.N.Y. Mar. 24, 2009)
(granting motion to dismiss a claim for breachha implied covenant because “a claim for good
18



[Morgan Stanley’s] actions have impeded [CMC’s]htigo receive
the benefits that [CMC] reasonably expected ungeicontract.

In other words, CMC alleges that Morgan Stanleyated the implied covenant by
“depriv[ing] [CMC] of the benefit of its bargairf” That is a different claim from
the two breach of contract claims. A differenttéet basis supports that claim in
CMC'’s pleadings.

Elsewhere in its Complaint, CMC alleges that Mordatanley (1) had
courted CMC by inviting CMC to tour its due diligen facility in Boca Raton,
Florida, (2) told CMC that it had hired a companyoiwn for mortgage due
diligence to review each loan file to make suresatisfied applicable Agency
underwriting criteria, and (3) eventually discloséal CMC that it had not
performed the promised due diligence on the fiegtly of loans for which CMC
purchased servicing rights. These factual allegations adequately provide the
basis for CMC’s implied covenant claim that Morgatanley engaged in a “bait
and switch” by inducing CMC to buy servicing righsits detriment.

Critically, these facts do not support either of CBl breach of contract

claims. With respect to its first breach of cootralaim—that Morgan Stanley

faith and fair dealing based on the ‘breach oftémms of each agreement’ is necessarily
duplicative of a breach of contract claim”).

2" Sauer 95 F.Supp.2d at 132.
28 Specifically, CMC pleaded these facts at Paragr@h 28, and 52 of its Complaint.
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breached the contract by selling servicing rigimsion-Agency mortgages—CMC
nowhere alleges that the contract required Morganl&y to conduct certain due
diligence on the mortgages. As for its second direaf contract claim—that
Morgan Stanley breached its representations andantags including its promise
to provide true, complete, and accurate informaabout the loans—CMC also
does not plead that the representations and waasamequired specific due
diligence. Indeed, the Master Agreement contamedepresentation or warranty
by Morgan Stanley that it would perform due diliger—-much less of a specific
type or at a specific facility—on the loans. To bare, Morgan Stanley
represented and warranted that it would provide GMiB information related to
the mortgage loans that is “true, complete, andirate in all material respects.”
For Morgan Stanley to promise to give CMC true, ptate, and accurate
information is different, however, than for it toomise to perform a certain
specific kind of due diligence. Morgan Stanley mabe former promise in the
contract—a promise that serves as part of the hasi€EMC’s second breach of
contract claim. CMC alleges that Morgan Stanleylentne latter promise outside
the contract—a fact that serves as part of thesdasiCMC'’s claim for breach of
the implied covenant.

Because the claims are not duplicative, the VicarCkllor erroneously

dismissed CMC'’s claim for breach of the implied epant on that basis. We do
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not address whether CMC'’s pleading with respedh&implied covenant could
survive summary judgment or prevail at trial. Wadhonly that CMC'’s implied
covenant claim is sufficiently distinct from itsdach of contract claims and
sufficiently well pleaded to survive Morgan Starigellotion to Dismiss.
IV.  CONCLUSION
For the foregoing reasons, we reverse the Vice CGHiEm's judgment
dismissing all three of CMC’s claims, and remand tbase to the Court of

Chancery for further proceedings consistent witk @pinion.
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