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This is a lawyer disciplinary proceeding, which ees$es charges of
professional misconduct against John E. O’Brien 'Bf@n” or the
“‘Respondent”’). O’Brien was charged with severablations of the
Delaware Lawyers’ Rules of Professional Conduce (tRules”). A Panel
of the Board on Professional Responsibility (theodBl") concluded that
O’Brien violated several Rules and recommended @dE¥ suspension,
followed by an eighteen-month period of probationO’Brien filed
objections to the Board’s findings and recommemaati The Office of
Disciplinary Counsel (the *“ODC”) filed objectionso tthe Board’s
recommendation on sanctions.

This Court has considered the matter carefully. Naee concluded
that O’Brien should be suspended from practicing flar three months. We
agree with the Board’'s recommendation of an eightaenth period of
probation with conditions. That probationary pdriavill begin after
O’Brien has been reinstated following his suspeansio

Facts and Procedural History

O’Brien was admitted to the Delaware Bar approxetyathirty-two
years ago. In 2003 and 2004, O'Brien had an ompdawyer-client
relationship with James Tennefoss and several bssirentities that

Tennefoss controlled, including Delmar Homes. bDgrihe period from



2000 through 2003, O’Brien handled approximately drundred to one
hundred and fifty settlements that involved DeliHames and other related
businesses. O’Brien was also Delmar Homes'’ inaarpo, was the first
director identified in its certificate of incorpdi@n, and has served as its
registered agent since the time of its incorporatio

In 2003, Wynell Ebaugh and O’Brien discussed fimanproblems
that Ebaugh was experiencing with two residentiapprties. O’Brien
referred Ebaugh to Tennefoss to determine whethenndfoss was
interested in purchasing one of those propertielsaugh and Tennefoss did
not reach a sales agreement, but Tennefoss agoedohn $26,000 to
Ebaugh, with the property serving as collaterakniiefoss then contacted a
private lender, Fulton Jeffers, who agreed to mlevMDelmar Homes with
$26,000 to lend to Ebaugh, with an assignmentehtbrtgage and note to a
Jeffers family member. Delmar Homes agreed to gguae the debt for
Jeffers.

At the closing of the loan, O’Brien charged Eba®fi00 for legal
services. An additional $1,500 also was withhetinf the loan proceeds.
The closing document identified this amount as dditeonal settlement
charge with the description, “Chancery Court Casé&le $1,500 that was

withheld was deposited in the operational accoti@'Brien’s law firm, not



the law firm’s trust account. The Board found tkdBrien did not enter
into a fee agreement with Ebaugh regarding the late@d “Chancery
Matter” and did not do any substantive work on thatter.

Count 1: O'Brien represented a client when he hadoaflict of
interest based upon his concurrent relationshighaibother

The Board found that O’Brien had an ongoing relshop with
Tennefoss and Delmar Homes during the time he septed Ebaugh. The
Board also found that there was a significant riglat O’Brien’s
representation of Ebaugh was materially limitedhoy responsibilities to
Tennefoss and Delmar Homes. The Board found tH2ri€h did not obtain
the informed consent of the parties to engageenrépresentation given the
conflict of interest. In accordance with thoselfings, the Board concluded

that O'Brien violated Rule 1.7(a).

! Rule 1.7 provides:
(a) Except as provided in paragraph (b), a lawkeil :10t represent a client if the
representation involves a concurrent conflict déiast. A concurrent conflict of
interest exists if:
(1) the representation of one client will be dilg@dverse to another client;
or
(2) there is a significant risk that the represeotaof one or more clients will
be materially limited by the lawyer's responsikghbt to another client, a
former client or a third person or by a persontgrniest of the lawyer.
(b) Notwithstanding the existence of a concurremfiict of interest under
paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawydirbe able to provide
competent and diligent representation to each tfleclient;
(2) the representation is not prohibited by law;
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Count 2: O’'Brien represented a client when he hadoaflict of
interest based on his personal interest

The Board found that O’Brien had a personal intenesthe loan
transaction because his roles as officer, direcdod registered agent of
Delmar Homes “gave him a personal interest (fidyciduties) that
conflicted with his duties to [] Ebaugh.” The Bdarejected O’Brien’s
argument that he served those roles in a “minateapacity” and explained
that O'Brien “should have known that it wasn’'t guiso simple.” In
accordance with those findings, the Board conclutiedl O'Brien violated
Rule 1.7(a}.

Count 6: O’'Brien failed to safequard client funds

The Board found that the $1,500 that was withhetanf the loan
proceeds was not a charge for fee earned but aeetbor work to be
performed. The Board also found that the $1,508 deposited in the

operational account of O’'Brien’s law firm, not tlav firm’s trust account.

(3) the representation does not involve the assedf a claim by one client
against another client represented by the lawyénensame litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consentfiomed in writing.
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In accordance with those findings, the Board cametl that O’Brien
violated Rule 1.15(a).

Count 8: O'Brien failed to comply with his obligatis relating to
advance fees

With the respect to the “advance fee” in the amafn$1,500, the
Board found that O’Brien did not provide Ebaughhnét written statement
that documented the basis for his legal fees, rigw@spectively or
retrospectively. In accordance with those findjritge Board concluded that
O’'Brien violated Rule 1.5(f).

Count 10: O’'Brien failed to protect his client’s tanests upon
termination of the representation

The Board found that O’Brien was in possession isf dlient’s
property (Ebaugh’s $1,500) at the conclusion ofrthepresentation. The
Board determined that when O’Brien became awareEbaugh would no

longer require his services, O’'Brien was requiredrdturn the $1,500 in

® Rule 1.15(a) relevantly provides: “A lawyer shhbld property of clients or third
persons that is in a lawyer’s possession in comneetith a representation separate from
the lawyer’s own property. . . .”
* Rule 1.5(f) provides:
A lawyer may require the client to pay some oradlthe fee in advance of the
lawyer undertaking the representation, providett tha
(1) The lawyer shall provide the client with a weit statement that the fee is
refundable if it is not earned,
(2) The written statement shall state the basieumcich the fees shall be
considered to have been earned, whether in whatepart, and
(3) All unearned fees shall be retained in the kwgytrust account, with
statement of the fees earned provided to the chefite time such funds are
withdrawn from the trust account.
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unearned fees. The Board found that O’Brien didraturn that money to
Ebaugh until after these disciplinary proceedingerew initiated. In
accordance with those findings, the Board conclutiadl O’'Brien violated
Rule 1.16(d¥.

Counts 3,4,5,7,9,11

The Board found that the Office of Disciplinary @sel had failed to
establish by clear and convincing evidence thatri@iB had violated the
Rules as alleged in Counts 3, 4, 5, 7, 9, and The ODC has not
challenged the Board’s determination in that respec

Board Recommendation on Sanctichs

In making its recommendation to this Court, the iBloatilized the
four-part framework set forth in the ABA Standarfds Imposing Lawyer
Sanctions (the “ABA Standards”) as discussedlrinre Steiner A
preliminary determination of the appropriate sanctis made by assessing
the first three parts of that framework: firstetlethical duty violated;

second, the lawyer’s state of mind; and third, dlbial or potential injury

® Rule 1.16(d) relevantly provides:
Upon termination of representation, a lawyer shake steps to the extent
reasonably practicable to protect a client’'s irgeresuch as giving reasonable
notice to the client, allowing time for employmaegaitother counsel, surrendering
papers and property to which the client is entitéedl refunding any advance
payment of fee or expense that has not been earedurred. . . .

® This section is based on the Panel's March 211 Réport and Recommendation on

Sanctions.

"In re Steiner817 A.2d 793, 796 (Del. 2003).
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caused by the lawyer's miscondfddnce the preliminary determination is
made, the fourth part addresses whether an increaskcrease in the
preliminarily determined sanction is justified basa of the presence of
aggravating or mitigating factofs.

First, regarding the ethical duties violated, Bward noted that all
five violations -- two involving conflict of intes# and three involving
handling of client funds -- occurred in connectiith a single closing on a
loan secured by real estate. Second, regardingi€d® state of mind, the
Board concluded that all of O’Brien’s violations nee‘knowing.” Third,
regarding injury caused by O’Brien’s misconduct tRoard stressed that
there was “significant potential for injury.” Baben those considerations,
the Board determined that a suspension was therpps/e sanction under
the ABA Standards.

Under the fourth part of the ABA Standards, the rcaddressed the
aggravating and mitigating factors in O’'Brien’s €asl'he Board found two
mitigating factors: first, in satisfying Ebaugt$26,000 mortgage, O’Brien
“‘went far beyond his obligations,” and second, @er did not act
intentionally for the purpose of self enrichment selfish motives.

However, the Board also found several aggravaactpfs.

81d.
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The Board was concerned with O’Brien’s actions gies substantial
experience, as well as O’'Brien’s prior violation©n July 17, 1989, this
Court imposed a Public Reprimand on the Responfignfailing to pay
Federal FICA taxes and state income taxes from svafjemployees. On
November 22, 2005, this Court again imposed a Buéprimand on the
Respondent for (a) his failure to supervise a mavyer assistant which
resulted in the theft of $94,000 from the firm @seraccount; (b) an
unidentified overage of $9,297 confirmed by an audiviolation of Rule
1.15(a); (c) failing to maintain his books and m&soin compliance with the
rules; and (d) making false representations to@uart in his Certificate of
Compliance regarding the status of his books acolrds.

The Board noted that Ebaugh was vulnerable. Intiaddthe Board
was concerned with O’Brien’s “casual, careless aaph that infected his
responses to ODC and his testimony before the Pamédvertheless, the
Board concluded that the aggravating factors didsadficiently outweigh
the mitigating factors so as to warrant any chafigm the presumptive
sanction of a suspension under the ABA Standards.

The Board provided this Court with the followingcoenmended

sanction:



The ODC recommended that the Respondent be suspémde
a period of twelve months. Upon reviewing the sas&d by
ODC, the Panel observes that the Court has impsaections
of various lengths for violations under a varietysonilar but
not identical matters. The Panel is mindful theg violations
arose out of a single transaction and in large rgstlted from
Respondent’s failure to follow his own procedures ather
good practices that are commonly employed in tinape bar.
After careful consideration of the facts and cirstemces, the
Panel recommends a 120 day suspension, to be &adidy an
18 month period of probation with terms designegievent
future risk of harm to the public.

The Board also recommended that this Court imghbsefollowing
conditions on O’Brien’s probation:

(@) Respondent consult with an attorney, approwe®DbC,
to establish appropriate procedures for documentmtyal
retention by the client (including nature and scadethe
retention and all fee arrangements), recording,tibiéng for
services, checking for conflicts, obtaining and wuoenting
waivers and documenting money received from or eimalj of
clients, closing matters and documentation to metine other
significant stages in the lawyer-client relatioshi

(b) Upon adoption of the procedures by Respondent o
expiration of the 120 day suspension period, whieh@ccurs
later, Respondent’s probation would continue foradditional
eighteen months. During this period, Respondehteiunder
the supervision of an attorney, approved by the ORI will
ensure that [R]espondent is following the procesufe
established.
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Standard of Review

This Court has the “inherent and exclusive autkiorit discipline
members of the Delaware Bdf.” Our role is to review the record
independently and determine whether there is satist@vidence to support
the Board’s factual findings. We review the Board’s conclusions of |de
nova'® Although the sanction recommendations of the 8aae helpful,
we are not bound by those recommendatiéns.

Record Supports Board’s Findings

O’Brien argues that the Board erroneously found tieshad a conflict
of interest and that the $1,500 was not an eareed O’'Brien also argues
that the Board erred in resolving credibility issugetween Ebaugh and
O’Brien. O’Brien’s arguments regarding the Boartbstual findings are
without merit, however, because the record refldasthere was substantial
evidence to support those factual findings.

The Board properly concluded “there is no questiothe evidence
on the record that the Respondent knew the faetsttiygered his ethical

obligations under Rule 1.7.” The Respondent krteat he had a significant

%1n re Abbott 925 A.2d 482, 484 (Del. 2007) (quotihyre Froelich 838 A.2d 1117,
1120 (Del. 2003)).
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relationship with Tennefoss at the time of the HEjadransaction. The
Respondent knew that the Tennefoss real estateweaik a significant part
of his real estate practice at this titheln addition to real estate closings, he
had performed corporate work for Tennefoss: fogiegal entities, serving
as registered agent and serving as an officer Hoset entities. He had
worked on tax and environmental matters for then&éwss corporations.

O’Brien knew he had represented Tennefoss anddn@orations in
the past and was representing them to a signifidagtee at the time of the
transaction with Ebaugh. The Board found that,hw@'Brien’s legal
assistance, Ebaugh agreed to a loan from anothrned’ client, Delmar
Homes with unfavorable terms with the stated intentise the proceeds to
repair a rental property and then sell that propertpay off the loan. The
loan was a high interest rate, interest only lodh & one-year balloon and
very high fees.

The Respondent is deemed to know the requiremdniule 1.7.
Nevertheless, O’'Brien testified that he did noeffeonflicted.” Rule 1.7(a)

Is an objective standard and does not rely upotethiger’'s subjective belief

* The Respondent had conducted between 100 ancettfigheents for Tennefoss and his
various companies over a several year period, heginbefore the Ebaugh transaction
and ending after it.

!> The Respondent testified that he held betweend35asettlements a week (156 to 260
per year) during this time.
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about his ability to remain impatrtial. It statésit there is a conflict if (1)
“the representation of one client will be directigverse to another client” or
(2) “there is a significant risk that the represdion of one or more clients
will be materially limited by the lawyer’s respobtities to anothetlient . . .
or the personal interest of the lawyer.” The rdcsupports the Board’s
finding that O’'Brien had a conflict of interest aoncurrently representing
both Ebaugh and the Tennefoss corporation, Delmands.

The Board also found that O’Brien charged Ebaughetoan closing
with Delmar Homes for work he had not yet perfornmdthe unrelated
“Chancery Court Case.” The record reflects that @B did not enter a fee
agreement with his client, which would have evidehder agreement to
this arrangement, that he failed to put the momegn escrow account, and
that he did not promptly return the money when tepresentation
terminated. The record also reflects that O’Bipeavided no statement of
account at the time of the loan closing to exptamwork he performed and
how the charge was calculated.

O’Brien testified that his missing file would hawentained a fee
agreement and his time would have been recordedanahitted when the
time was billed. The record reflects that when firewas found it did not

contain the predicted documents. In addition,rde®rds of O’'Brien’s firm
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had no time entries, billing records, documents shawed work performed
or other evidence that would suggest that the ehamgs for work
performed. After considering O'Brien’s somewhatansistent testimony
and considering the documents that were introduotm the record, the
Board found that the $1,500 fee charged to Ebaugk mot for work
performed. That finding is supported by the record
Board’s Sanction Recommendation

O’Brien argues that the Board's recommended samct® not
supported by the record or the prior precedentshisf Court. O’Brien
contends that an admonition or reprimand is the@pmte sanction under
this Court’'s precedents and the ABA Standards. OB€ argues that this
Court’s precedents and the ABA Standards requsanation of suspension
from the practice of law for no less than twelventis.

We hold that the Board correctly determined tha gnesumptive
sanction under the ABA Standards for O’Brien’s kmmyvviolations is a
suspensio® We agree with the Board’'s determination thatalgh the

aggravating factors outweigh the mitigating factoas change from the

16 SeeABA Standards 4.12 (“Suspension is generally appate when a lawyer knows

or should know that he is dealing improperly witrert property and causes injury or
potential injury to a client.”) and 4.32 (“Suspeorsiis generally appropriate when a
lawyer knows of a conflict of interest and does fullly disclose to a client the possible
effect of that conflict, and causes injury or paéi@nnjury to a client.”).
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presumptive sanction is not justified in this casgonsequently, the length
of the suspension term is the only question to beidéd. The ODC
requested, and still argues for, a twelve monthpeunsion. The Board
recommended a 120 day suspension.

The ODC argues that a suspension period of at Basnonths is
required by ABA Standard 2.3, which provides (engihadded):

Suspension is the removal of a lawyer from the tmaof law

for a specified minimum period of timésenerally, suspension

should be for a period of time equal to or greatkan six

months but in no event should the time period prior to

application for reinstatement be more than threarse

Procedures should be established to allow a suspelagvyer

to apply for reinstatement, but a lawyer who hasnbe

suspended should not be permitted to return tctipeaantil he

has completed a reinstatement process demonstrating

rehabilitation and fitness to practice law.

The word “generally” allows for a case by case deteation. The
commentary to that section supports such an appréaén the past, this
Court has noted that a suspension of thirty daysaidrief;® and that the six

month suggestion in ABA Standard 2.3 only serves gside’

17 Commentary to ABA Standard 2.3 (“The specific pdrof time for the suspension
should be determined after examining any aggragatimmitigating factors in the case.”).
18 See Matter of Figliola 652 A.2d 1071, 1077 (Del. 1995) (“Any lawyer wim
suspended from the practice of law needs adequate to notify clients, make
arrangements for cases currently in progress tbanelled professionally to the clients’
satisfaction, tidy up financial dealings, and remaneself totally from the practice of
law. It is simply not practicable to do this witharthirty-day time period.”).

19 See id(“We have concluded, independent of the ABA positbn suspensions, that a
short-term suspension of the type recommendedéBdard is too lenient.”).
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The ODC argues that this Court’s prior cases supaoperiod of
suspension of twelve months, or at least a perieadtgr than six months.
The ODC cites to several of our cases for that gsiiion?  This Court’s
prior precedents demonstrate that the Court detesnihe appropriate
length of a period of suspension after a carefulese of the facts and
circumstances of each case. In the past, we alg® imposed suspensions
with a term less than six montHs.

The record reflects that O’Brien referred his ndient, Ebaugh, to
Tennefoss, who was a current and long-time persamelcorporate client.
Despite this inherent and obvious conflict, O’'Brigancurrently represented
both of their interests without obtaining the propeaivers and consents.
The record also reflects that O’Brien took an unedrfee from Ebaugh in

an unrelated matter.

?%1n re Davis 974 A.2d 170 (Del. 2009) (imposing one year sosipa on lawyer who
knowingly failed to pay transfer taxes due on esthte transactions and had documents
falsely notarized)In re Wilson 900 A.2d 102, 2006 WL 1291349 (Del. 2006) (TABLE)
(imposing eighteen month suspension on lawyer wilaygd probate of over twenty
estates))in re Bailey 821 A.2d 851 (Del. 2003) (imposing six month srspon on
lawyer who knowingly failed to discharge his resgibilities as managing partneti re
Steiner 817 A.2d 793 (Del. 2003) (imposing three yeampsasion on lawyer who was
convicted of driving under the influence and twauets of vehicular assault)latter of
Figliola, 652 A.2d 1071 (Del. 1995) (imposing six month awe day suspension on
lawyer who misappropriated firm and client funds).

L See, e.g.In re Katz 981 A.2d 1133 (Del. 2009) (imposing a three maubpension
on lawyer who failed to disclose conflict of inteté¢o clients).
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O’Brien has been publicly reprimanded on two prmscasions.
Notwithstanding those prior sanctions, the factghi@ present proceeding
reflect that O’'Brien has not focused on his ethiafies, and in this case
testified that he did not “feel conflicted.” Thé&ick of focus has been
exacerbated by O'Brien’s continued failure to pmbp@dminister his law
practice, notwithstanding the nature of his tw@ppublic reprimands.

We have carefully considered the ethical violatjahe nature of the
violations, the aggravating and mitigating factaasd all of the facts and
circumstances of this case. We have concludddatisaspension of three
months, followed by an eighteen-month period ofopten with conditions
IS appropriate.

Conclusion

Now, therefore, it is hereby ordered that:

1. The Respondent shall be prohibited and suspefidedengaging
in the practice of law for a period of three monthEhe suspension will
commence on August 1, 2011 and end on Novembéi11,. 2

2. Beginning on November 2, 2011, the Respondenglased on
probation for a period of eighteen months, durirtgch time the following

conditions shall be imposed:
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(@) The Respondent shall consult with an attorragproved by
ODC, to establish appropriate procedures for docuimg initial retention
by the client (including nature and scope of th&eemon and all fee
arrangements), recording time, billing for servjcelsecking for conflicts,
obtaining and documenting waivers and documentingey received from
or on behalf of clients, closing matters and docuia®on to memorialize
other significant stages in the lawyer-client rielaship.

(b) During the probationary period, the Respondell be under
the supervision of an attorney, approved by the O will ensure that
the Respondent is following the foregoing procedtiat he established.

(c) Upon the completion of the probationary pericat, the
Respondent’s cost, the Respondent’s books andd®eall be audited by a
person approved by ODC to determine compliance thilprocedures. The
auditor will report his findings to ODC. Any maiarfailure to follow the
procedures the Respondent has adopted may be foumel a violation of
probation.

3. During the suspension, the Respondent shadbwtd no act
directly or indirectly constituting the practice lafw, including the sharing
or receipt of any legal fees. The Respondent stisdl be prohibited from

having any contact with clients or prospective rdse or witnesses or
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prospective witnesses when acting as a paraleggl| assistant, or law clerk
under the supervision of a member of the Delawae & otherwise.

4. The Office of Disciplinary Counsel shall feepetition in the Court
of Chancery for the appointment of a receiver fog Respondent’s law
practice.

5. The Respondent shall assist the Receiver ilowimg the
directives of Rules 21 and 23 of the Delaware Law/yeRules of
Disciplinary Procedure.

6. The Respondent shall make such arrangementmags be
necessary to protect the interests of any of trep&wedent’s clients.

7. The Respondent shall pay the costs of theseiptihary
proceedings, pursuant to Rule 27 of the Delawarewykss’ Rules of
Disciplinary Procedure, promptly upon presentatdra statement of costs
by the ODC.

8. The Respondent shall fully cooperate with@ixC in its efforts to
monitor his compliance with this Opinion.

9. This Opinion shall be disseminated by the AQb&ccordance with

Rule 14 of the Delaware Lawyers’ Rules of Disciphy Procedure.
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