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This appeal arises out of a contest for controlTodns-Resources, Inc.
(“Trans-Resources”), a Delaware corporation. Thanp Group, whose members
are the plaintiffs-below appelleégyrought a Court of Chancery action under 8
Del. C.§ 225 against Arie Genger (“Genger”), the defendantdwedppellant to
determine which stockholder group possessed therityayoting interest entitled
to elect the Trans-Resources board of directorstwb separate opinions and a
final judgment order, the Court of Chancery conellidhat the Trump Group
collectively owned 67.7477% of the Trans-Resousiemes, and that the Trump
Group’s majority vote would determine the lawful mimership of the
corporation’s board. The Court of Chancery also determined that Geiger
violated a status quo court order prohibiting the destruction of certain

electronically stored documents and materials pwndihe litigation, and

! The Trump Group, who are also counter-claim deders] include TR Investors, LLC
(“Investors”), Glenclova Investment Co. (“Glencl8yaNew TR Equity I, LLC, and New TR
Equity I, LLC (collectively, the “Trump Group”).

2 8 Del. C.§ 225 (authorizing the Court of Chancery to “detiee the validity of any election,
appointment, removal, or resignation of any directoofficer of any corporation, and the right
of any person to hold or continue to hold suchceffi. . .”).

3 Genger is also a counterclaim-defendant below.

* Final Judgment Order at § 7, C.A. 3994 (Del. ClugA18, 2010) (the “Final Judgment
Order”); TR Investors, LLC v. Genge2010 WL 3279385 (Del. Ch. Aug. 9, 2010) (the ‘&id
Letter Op.”); TR Investors, LLC v. Genge2010 WL 2901704, at *22 (Del. Ch. July 23, 2010)
(the “Merits Op.”).



sanctioned Genger for those violatidnsFor the reasons discussed below, we
affirm in part and reverse in part the judgmenthef Court of Chancery.
FACTUAL AND PROCEDURAL BACKGROUND®

A. The Stockholders Agreement

In 1985, Gengérformed Trans-Resources, a Delaware corporatioh tha
specializes in manufacturing fertilizer and prodgcichemicals for agricultural
use. Trans-Resources was wholly owned by TPR tmesg Associates, Inc.
(“TPR”), an entity that in turn was wholly owned I63enger, his wife, and his
family trusts. As TPR’s majority shareholder, Genglso controlled Trans-
Resources. Genger’'s wife, Dalia, and their twddcen, Orly and Sagi, held
minority shareholder interests in TPR. The chidsel PR shares were held in two
separate trusts, the “Orly Trust” and the “Sagistfurespectively.

Although initially successful, by 2001 Trans-Resm& was nearly
insolvent. Its bonds were trading at a fractiontradir $230 million face value.
Genger attempted to negotiate a resolution witim34Resources’ bondholders, but

those negotiations were unsuccessful and TransuReso faced the prospect of

> TR Investors, LLC v. GengeP009 WL 4696062, at *12, 16 (Del. Ch. Dec. 9, 200
(hereinafter “Spoliation Op.”).

® The facts recited are based on the Court of Chgisgeost-trial findings of fact.

" Because the Genger family members all share tie $ast name, we refer to Sagi, Orly, and
Dalia Genger by their first names to avoid confasiath Arie.



bankruptcy. Jules Trump (“Jule$’y close friend of Genger for nearly 25 years,
viewed this state of affairs as a valuable busirmgsortunity and caused two
Trump Group members, Glenclova and Investors, tolase $220 million (face
value) of Trans-Resources’ bonds for $25 million.

Glenclova and Investors then entered into an agegaemvith Trans-
Resources and TPR to convert their bond holdingsan equity interest in Trans-
Resources (the “Stockholders Agreement”). Under Skockholders Agreement,
Genger’s equity ownership interest in Trans-Resgai(through TPR) was reduced
from 100% to 52.85%, and Glenclova and Investorsemithe remaining 47.15%.
In exchange for agreeing to become minority shddehs, Glenclova and
Investors extracted certain protections, includsngnificant board representation
and veto rights. Those protections were embodhelde Stockholders Agreement.

Glenclova and Investors also sought to ensure Ti& (or some other
acceptable Genger-controlled entity) would be timéy ather Trans-Resources
stockholder. To accomplish that, the StockholdAggeement restricted the
transfer of Trans-Resources shares to any persargites except those that were
designated therein as “Permitted Transfereesd gdérty to the agreement wished

to transfer or sell its shares to a non-Permitteath3feree, the selling party must

8 As with the Genger family, the Trump family membeil share the same last name. We refer
to Jules and Eddie Trump by their first names wigeonfusion.



first give written notice to the other Trans-Res®as shareholders, who would then
have a right of first refusal. A transfer thatddito comply with those restrictions
and the prior notice requirement would automatych# deemed invalid and void,
and would trigger the non-selling shareholdershtigp purchase the invalidly-
transferred shares (the “Purchase Rights”).

B. The 2004 Transfers

On October 26, 2004, Arie and Dalia Genger divdrcdn the Gengers’
divorce settlement agreement, Arie Genger repredetitat “[e]xcept for the
Consent of TPR . . . no consent, approval or simdletion of any person is
required in connection with the transfer of [Trd&ssources] Stock as
contemplated hereby. . . .” That representatios fakse. In fact, the prior consent
of the Trump Group signatories to the Stockhold&gseement i(e., Glenclova
and Investors) was required.

Three days later, on October 29, 2004, Genger faraesl his controlling
stock interest in TPR to Dalia. Simultaneously, daeised TPR to transfer its
52.85% ownership in Trans-Resources as follow$:to(ihimself, approximately
13.9% of those shares; and (ii) to each of the QOiyst and the Sagi Trust,
approximately 19.5% of those shares. Those tressiiee collectively referred to

in this Opinion as the “2004 Transfers.” Under #ygeement that documented the

® Under the Stockholders Agreement, a non-selliragediolder’'s Purchase Rights would also be
triggered if the improper transfer resulted in araie of control of the selling party.
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2004 Transfers, the trustees of both Trusts puedotd give irrevocable lifetime
proxies to Genger to vote the Trans-Resources shagll by each Trust (the
“Irrevocable Proxies” or “Proxies”).

C. The Funding Agreement and The 2008 Purchaseefhugnt

When he effectuated the 2004 Transfers, Genger kimngwneither Trust was
a “Permitted Transferee” of the Trans-Resourceseshander the Stockholders
Agreement. Despite that, Genger did not notifyrn@leva or Investors of the 2004
Transfers, nor did he provide to those Trump Graumities copies of the
Irrevocable Proxies or his divorce settlement agesd. Genger claims,
nonetheless, that Glenclova and Investors had lactitige of the 2004 Transfers,
because he (Genger) orally told Jules about thesewaral occasions. In both the
trial court and this Court, the Trump Group (andesudisputed that claim, and
steadfastly insisted that Genger never told theth@f2004 Transfers. All parties
agree that Genger never formally or specificallyctlised the 2004 Transfers to
Glenclova or Investors until June 2008—four yedtsrahose transactions took
place. That disclosure was made in the circumstanext described.

During the spring of 2008, Trans-Resources agan into financial
difficulty and was facing foreclosure on an overdamk debt. Again, the Trump
Group stepped in and offered to provide Trams-Ressuthe additional funding

needed for repayment—this time, however, in exchdng additional equity that



would give Glenclova and Investors majority votiogntrol. Genger agreed to
those terms, which were documented in the “200&FgnAgreement.” On June
13, 2008, Genger met with Eddie Trump (“Eddie”) avidrk Hirsch, the Trump
Group’s general counsel (“Hirsch”), to discuss thending Agreement. At that
meeting, Hirsch handed Genger—and asked him tofyved document that
identified and listed the Trans-Resources stocldrsldas TPR, Glenclova, and
Investors. Confronted with that verification regyeGenger had no choice but to
disclose that: (i) TPR was no longer a stockholofeiirans-Resources, and (ii)
TPR’s shares in Trans-Resources had been trardferreimself and to the Orly
and Sagi Trusts four years earlier, in the 2004n3fe&s. Genger claims,
nonetheless, that at that meeting and thereafter,Ttump Group “ratified” the
2004 Transfers. The Trump Group assiduously cottias claim as well.

On June 25, 2008, the Trans-Resources board aoithsiders met to
consider and approve the 2008 Funding Agreemerntth# meeting, the Trump
Group representatives expressed their frustratiorer oGenger’'s (hitherto
undisclosed) violation of the Stockholders AgreemeAt no point during that
meeting or thereafter did the Trump Group tell Gangr anyone else that they
approved the 2004 Transfers. To induce the Trumpug to enter into the
Funding Agreement, Genger assured them that Glemcmd Investors would

obtain majority voting control of Trans-Resourcé&senger also promised that the



Trump Group would not encounter any objection fr&@agi, Genger's then-
estranged son, to Genger voting the Sagi Truseés3-Resources shares under the
Irrevocable Proxy. Based on those representatibesTrump Group decided to
proceed with the Funding Agreement.

All that turned out to be wasted effort, howevezcduse shortly thereafter
Genger backed out of the 2008 Funding Agreementngalevised a solution that
would avoid relinquishing his control of Trans-Resmes. That solution was to
“upstream” sufficient funds from a Trans-Resoursedsidiary to pay Trans-
Resources’ overdue bank debt. The end result h#stans-Resources no longer
needed the additional capital promised by the 2o@8ding Agreement, and the
Trump Group did not obtain their promised majontygting control. Having
backed away from the 2008 Funding Agreement, Getlgar threatened, at an
August 1, 2008 meeting, to sue the Trump Grouph&ytchallenged the legal
validity of the 2004 Transfers.

In response to Genger’s litigation threat, on Astg8, 2008, Glenclova
invoked its Purchase Rights, conferred by the 3tolders Agreement, to acquire

all the Trans-Resources shares purportedly covesedhe 2004 TransferS.

19 gSpecifically, the Trump Group claims that its Fhase Rights were triggered by two

independent events, to which the Trump Group newvesented: (1) when the Trump Group

was not given the opportunity to exercise its fieftisal rights as to the 2004 Transfers; and (2)
when Genger transferred his majority ownershipregein TPR to Dalia as a result of their

divorce settlement agreement, which resulted ihange of control of TPRSeeComplaint at

1 2-3, Case No. 08-CIV-7140 (JFK) (S.D.N.Y. Aug, 2008).
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Genger rejected that Purchase Rights invocati@unatg that he had previously
informed Jules of the 2004 Transfers at the timki®divorce, and, thus, whatever
Purchase Rights Glenclova may have obtained uh@eBtockholders Agreement
had long expired. In response to Genger’s refts@lonor its claimed Purchase
Rights, Glenclova filed a lawsuit in the United t8ta District Court for the
Southern District of New York (the “New York litigan”) to enforce the
Stockholders Agreement, including its Purchase Rigirovision® The New
York litigation is still pending.

Aware that the New York litigation would be lengthnd perhaps take years
to resolve, the Trump Group decided upon a moieiefit and expedited course of
action: to acquire the Trans-Resources sharesTttpurportedly transferred to
the Sagi Trust in the 2004 Transfers (the “SagisT&hares”). Because the Sagi
Trust Shares represented a 19.5% stock interest,atquisition would enlarge the
Trump Group’s equity interest in Trans-Resourceone of absolute majority
control—approximately 67% of the company’s votingwer. On August 22,
2008, the Trump Group, TPR, and the Sagi Trusthedcand formally entered
into, an agreement (the “2008 Purchase Agreemamifer which the Trump
Group purchased the Sagi Trust Shares. Sectioroflthe 2008 Purchase

Agreement provided that if the 2004 Transfers weetermined to be legally

2 Glenclova Inv. Co. v. Trans-Resources, JlmcketNo. 08-CIV-7140 (JFK) (S.D.N.Y.).



void—as the Trump Group claimed they were—thenShgi Trust Shares would
be deemed—and treated as if they had been—traegféor the Trump Group

directly by TPR (now controlled by Sadf),and not by the Sagi Trust. The
purpose of Section 10 was to enable the Trump Gtoufzover all its bases,”

regardless of the outcome of the legal dispute Biimger over the validity of the
2004 Transfers.

That same day, the Trump Group entered into a aspagreement (the
“Side Letter Agreement”) with TPR (represented tsyaontroller, Sagi), wherein
the Trump Group acquired an option to purchase Tttens-Resources shares
purportedly transferred to Genger and to the OrysTin the 2004 Transfel3.
The Side Letter Agreement would be triggered ohlthe 2004 Transfers were
judicially determined to be legally void. In thatent, the legal and beneficial
ownership of those shares would be deemed to lesmained with TPR. The only
signatories to the Side Letter Agreement were therip Group and TPK. The

Orly Trust was not a signatory, nor was Genger.

12 5agi and Dalia serve as the directors of the T®&dy and Sagi is the chief executive officer
of TPR.

13 Specifically, the Side Letter Agreement requirbdttTPR, “upon written request from the
[Trump Group] . . . take all necessary action tteafthe transfer of [the disputed Trans-
Resources] Shares. .. .”

1 Sagi signed the Side Letter Agreement on behalRi, in his capacity as president of TPR.



D. The Section 225 Chancery Action

By purchasing the Sagi Trust Shares, the Trumpurow owned (through
its affiliated entities) the majority equity positi in Trans-Resources. On August
25, 2008, the Trump Group exercised its newly-aeguivoting control by
executing and delivering a written shareholder eahshat: (1) removed Genger
as a Trans-Resources director, (2) elected Eddi¢Hansch to the Trans-Resources
board, and (3) confirmed the prior election of 3used of Robert Smith to that
board. Genger refused to recognize the Trump Gsowuptten consent, claiming
that it was invalid and of no legal effect.

The next day, August 26, 2008, the Trump Groupml faeDelaware Court of
Chancery action under ®el. C. § 225, for a determination that as Trans-
Resources’ majority stockholder, the Trump Grougs watitled to designate and
elect a majority of the members of the Trans-Ressaiboard> The Trump
Group’s central claim was that the 2004 Transfezsevwoidab initio because: (i)
they did not comply with the notice and consenunesgents of the Stockholders
Agreement, and (ii) therefore, the Trump Group wastractually entitled, under

its Purchase Rights, to acquire all of the TranseReces shares transferred by

15 As discussed irinfra, Part Ill, the Trump Group initially sought a deténation of which
stockholder group was entitled to elect four of site Trans-Resources directors. By the time
this case was appealed to this Court, howeverstiope of the Section 225 action had been
expanded, by agreement of all parties, to encomgassermination of which group was entitled
to elect the remaining two directors, as well.

10



TPR in 2004. In response, Genger counterclaimedafdetermination that the
2004 Transfers were valid, because he had givess Julal notice of the 2004
Transfers at the time that transaction occurred| #rat Jules did not object.
Alternatively, Genger claimed, and asked the Cotu@hancery to declare, that: (i)
the Trump Group’s purchase of the Sagi Trust Shar@908 operated to “ratify”

the 2004 Transfers, and (ii) as a consequence, gsaogtinued to control Trans-
Resources and was entitled to elect a majoritysdfoard.

On September 26, 2008, one month after the TrunguiGcommenced the
Section 225 action, the parties settled their ds@nd entered into a stipulated
final judgment, which the Court of Chancery apphve hat stipulated judgment
declared that the Trump Group’s designees constitat lawful majority of the
Trans-Resources board.

E. The Re-Opening of the Section 225
Action and The Spoliation Opinion

Unfortunately, that did not end the dispute. Tweeks after the entry of the
stipulated final judgment, the Trump Group moved rigief from that judgment
and to re-open the Section 225 proceeding. ThenprGroup claimed that, after
taking control of Trans-Resources, they discovetet Genger had destroyed
documents relevant to the Section 225 action inlatan of a document
preservation order entered by the Court of ChanoeryAugust 29, 2008 (the

“Status Quo Order”). The Vice Chancellor granteel Trump Group’s motion and

11



re-opened the case. After conducting a trial ipt&aber 2009, the trial court
concluded that Genger had violated, and was inecopt of, the Status Quo Order,
because he had caused the deletion of files stwrdds work computer at Trans-
Resource$® The trial court further found that after deletithpse computer files,
Genger directed an employee to use special softthate'wiped” the unallocated
free space on both his computer’s hard drive and dinans-Resources computer
server. That made it impossible, even by use ofprder forensic techniques, to
recover any deleted files that were stored in thomm®puters’ unallocated free
space-’

As a sanction for those acts of spoliation, the r€afi Chancery raised
Genger’s evidentiary burden by one level. Thabrsany issue in which Genger
had the burden of proof, he would have to satisfgt tburden by clear and
convincing evidence, rather than by a preponderafdhe evidencé® Because
Genger’s conduct called his credibility into questithe trial court also ruled that
Genger’s uncorroborated testimony would not be igefit to establish any

material fact® Finally, the trial court awarded the Trump Grc&i#50,000 of the

18 Spoliation Op. 2009 WL 4696062, at *12, 16 (Del. Ch. Dec. 9,200
71d. at *16-17.
81d. at *18-19.

199d.

12



attorneys’ fees they incurred to investigate artigadte Genger’'s spoliation of
computer documentS. The parties later agreed that Genger would pay an
additional $3.2 million fee to the Trump Group, amount that the court also
awarded

F. The Merits Opinion and The Side Letter Opinion

In December 2009, the Court of Chancery conduatedparate trial on the
merits of the Section 225 claims. In its Meritsit¥gn, handed down on July 23,
2010, the trial court determined that the Trump Wprdawfully possessed a
majority voting interest and the resulting right égect the majority of Trans-
Resources’ boartf. Specifically, the Court of Chancery found thamGer never
notified the Trump Group of the 2004 Transfers luhine 13, 2008® Nor did the
Trump Group ever “ratify” the 2004 Transfers afthat disclosure, for two
separate reasons. First, the Trump Group repgatettl steadfastly took the

position that the 2004 Transfers had occurred olation of the Stockholders

201d. at *19.

%1 The $3.2 million represented the additional reabtmexpert fees, technology consultant fees,
special master fees, and other unreimbursed expensarred in investigating and litigating
Genger’s spoliation of evidence. Final JudgmerdeDiat { 16, C.A. 3994 (Del. Ch. Aug. 18,
2010); see alsoTR Investors, LLC v. GengeR010 WL 541687 (Del. Ch. Feb. 3, 2010)
(distinguishing between the attorneys’ fees, anel éxpert and technology consultant fees
incurred during the investigation of Genger’s saibdin).

22 Merits Op, 2010 WL 2901704, at *22 (Del. Ch. July 23, 2010).

231d. at *13.
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Agreement? Second, Genger failed to prove that the Trumpu@itad “benefited
in any way that suggests ratification,” especigilyen Genger’s repudiation of the
2008 Funding Agreement before it was ever sigiedFinally, the Court of
Chancery held that even if the Trump Group had icitpl ratified the 2004
Transfers, the Trump Group still had lawful votingntrol of Trans-Resources,
because they acquired the Sagi Trust Shares fréeedfrevocable Prox§f. The
Trump Group, therefore, owned the Sagi Trust Shémes/irtue of the 2008
Purchase Agreement, unburdened by any right of &etavote those Shares.
That 2008 acquisition gave the Trump Group majovibying control of Trans-
Resources and the concomitant right to designatesatt four of the company’s
six directors.

Two weeks later, after issuing its Merits Opinidhe Court of Chancery
issued a supplemental opinion (the “Side Lettern@pi”) on August 9, 2018’
The Side Letter Opinion addressed the ownershith@fTrans-Resources shares
purportedly transferred to the Orly Trust (the “Oiflrust Shares”) and to Genger

(the “Genger Shares”) in the 2004 Transfers. &S3ide Letter Opinion, the Vice

241d. at *16.
25 |d.
26 1d. at *20-21.

2" Side Letter Op.2010 WL 3279385 (Del. Ch. Aug. 9, 2010).

14



Chancellor acknowledged that the Orly Trust “was foomally before the court”
in any capacity® The court determined, nonetheless, that neitieargér nor the
Orly Trust beneficially owned any Trans-Resourdearss’’ Rather, the Genger
Shares and the Orly Trust Shares continued to beedwy TPR, with the result
that Trans-Resources “need not recognize Gengerther Orly Trust as
stockholders® Therefore, under the Side Letter Agreement, therip Group
was entitled to vote both the Genger Shares an@thlyeTrust Shares, and thereby
elect the remaining two members of the six-pers@m3-Resources boatt.

Genger has appealed from the final judgment tlavdlfrom all three of
these opinions—the Spoliation, the Merits, andSlue Letter Opinions.

ANALYSIS

Genger raises three claims of error on this appéiast, as to the Spoliation
Opinion, he contends that the Court of Chancergr@mously concluded that he
destroyed evidence in violation of the Status Qude® consequently, the court

abused its discretion by finding him in contemptd doy awarding sanctions

281d. at *1.

291d. at *3; see alsoFinal Judgment Order at § 9, C.A. 3994 (Del. ChgAl18, 2010) (“Arie
Genger and the Orly Genger Trust are not . . .rédoeerd or beneficial owners of any Trans-
Resources shares.”).

%0 Side Letter Opat *3; see alsdFinal Judgment Order at 1 8 (“TPR is the record laeneficial
owner of all Trans-Resources shares not presemhed by [the Trump Group].”).

31 Side Letter Opat *3 (“[T]he Trump Group may purchase the [Gehgend Orly [Trust]
Shares per the terms of the [Side] Letter Agreenmeay vote those shares. . . .")

15



entirely disproportionate to any violationSecond as to the Merits Opinion,
Genger claims that the Court of Chancery erreddncluding that: (i) the Trump
Group never ratified his transfer of Trans-Resosirsleares to the Sagi Trust (as
part of the 2004 Transfers), and (ii) the IrrevdedProxy associated with the Sagi
Trust Shares was invalid and unenforceabldird, Genger argues that the trial
court exceeded its jurisdiction by adjudicating,tive Side Letter Opinion, the
beneficial ownership of the Orly Trust Shares and Genger Shares, because
neither the Orly Trust nor TPR—both indispensablartips to any such
adjudication—were properly before the trial courtsmbject to itsin personam
jurisdiction.

Genger’s claims rest, in whole or in part, on thenpise that the trial court
erred as a matter of law. We review a trial cauftrmulation and application of
legal principlesde novo”® To the extent that Genger attacks the trial court’s
factual findings, we will not disturb those findsgunless they are clearly
erroneous and not supported by the reédrd.

|. The Spoliation Opinion
Genger’s first claims that because the Court ofn€bey erroneously found

that he caused material evidence to be spoliatathuised its discretion by holding

32 Oberly v. Kirby 592 A.2d 445, 462 (Del. 1991).

33 Osborn v. Kempa91 A.2d 1153, 1158 (Del. 2010).

16



him in contempt of the August 29, 2008 Status Qude®@ Alternatively, Genger
argues that even if the trial court’s contempt gpdliation findings are correct, the
resulting sanctions were an abuse of the courtsreiion, because the $3.2
million expert and attorneys’ fee award was disprtipnate and excessive.

A trial court has broad discretion to fashion amdpose discovery
sanctions? In exercising appellate review, this Court “wiilbt disturb a trial
judge’s decision regarding sanctions imposed fscaliery violations absent an
abuse of discretior®® “Although we may not substitute our own notiorismhat
Is right for those of the trial judge, the triadge’s decision to impose sanctions
must be just and reasonabfé.”To the extent a decision to impose sanctions is
factually based, we accept the trial court’s facfualings so long as they are
sufficiently supported by the record, are the pabdof an orderly and logical
reasoning process, and are not clearly errondousloreover, “[where] factual

findings are based on determinations regardingtédibility of witnesses . . . the

34 Lehman Capital v. Lofland06 A.2d 122, 131 (Del. 2006).

% |d. (internal quotation marks and alteration omittege alscCabrera v. State840 A.2d 1256,
1263 (Del. 2004) (“We review for abuse of discraetithe sanction imposed by a trial court
because of a discovery violation.”).

3¢ Lehman Capitgl906 A.2d at 131 (quotinGhavin v. Cope243 A.2d 694, 695 (Del. 1968) and
In re Rinehardt 575 A.2d 1079, 1082 (Del. 1990)) (internal quiotatmarks and alteration
marks omitted).

37 Stegemeier v. Magne28 A.2d 557, 561 (Del. 1999).

17



deference already required by the clearly erronstarsdard of appellate review is
enhanced®

For the reasons that follow, we conclude that GeEsgarguments are
without factual or legal merit. We therefore ughdhe Court of Chancery’'s
spoliation and contempt findings and the resulf§agctions imposed.

A. Was There A Basis For The Trial Court To
Find Spoliation And Adjudicate Contempt?

Genger first claims that the evidence was insudficto establish that he had
destroyed relevant documents or that the Trump ©Gwas thereby prejudiced.
Because there can be no spoliation without a flgtgeounded determination that
documents were destroyed, Genger argues, theduat's spoliation finding lacks
record support. Moreover, because the Status Qder@id not expressly require
the unallocated free space on his computer's hanee do be preserved, no

spoliation or contempt finding would be propérThat Order directed only that

3 Cede & Co. v. Technicolor, IncZ58 A.2d 485, 491 (Del. 2000).

% In computing terms, “unallocated space” referthlogical (as opposed to physical) space on
a hard drive that the computer's operating systeumsh as Microsoft Windows;an write to,
because it is considered empty or “free.” Unalledaspace is the opposite of “allocated” space,
which is the space on the hard drive where theatimgy system has already written data files to.
Normally, files can only be written to the unalleead “free” space. See, e.g., What is
unallocated space? WHERE IS YOUR DaAta? (Oct. 3, 2008), http://
whereismydata.wordpress.com/ (hereinafténédllocated Spacg.

On a new (or newly-formatted) hard drive, virtyakll of the hard drive space is
unallocated space. That unallocated space is tigrfitl@d with zeros (as opposed to ones). As
the computer writes files to the hard drive, theogeare overwritten with the file data. When a
file is deleted from a computer, the computer'srapeg system marks the previously allocated

18



the parties refrain from “tampering with, destrayior in any way disposing of any
[Trans-Resources]-related documents, books or decorBecause no provision in
the Status Quo Order expressly addressed his cengpuinallocated free space,
Genger claims that the trial court erred by adjating him in contempt.

Genger also urges us to reverse on a broader dgremamely, that requiring
a party-litigant to preserve a computer’'s unalledafree space whenever a
document-retention policy is in place, would impbisburden a company-litigant
by effectively requiring the company to refrainrfrausing its computers entirely.

Genger argues that in the course of a computersiaooperation, its operating

space as unallocated. The data from the filefjtselvever, remains on the hard driveee, e.g.,
Nucor Corp. v. BeJl 251 F.R.D. 191, 198 (D.S.C. 2008) (explaining liocated space as it
relates to deleted files). For example, assumeahser saves a 10GB movie file onto a new
500GB hard drive. Once the movie file's data igttem to the hard drive, the computer’s
operating system recognizes that the hard dri&%sallocated space.€., the movie file), and
98% unallocated space. If the user now deletesnth@e file, the operating system updates the
hard drive status to show that there is 100% ucaléxl space. Of the 500GB of unallocated
space, 10GB of that would be the old movie fileagathile the remaining 490GB would be
zeros. See, e.g.Unallocated SpaceWith normal computer usage, until new files aretten to
the hard drive, the movie file data will remain eted but still be recoverable from the hard
drive. Even if new files are written to the handvd, those new files must overwrite the same
unallocated space as the movie file data, befoee ntovie file is destroyed and becomes
unrecoverable.See, e.g.Nucor, 251 F.R.D. at 198MMI Products, Inc. v. Long231 F.R.D.
215, 216 (D. Md. 2005).

By using special software, computer forensic etgoesin recover the 10GB movie data file,
even though that file has already been deletedhéyser. This recovery process, however, can
be performed only if the unallocated free space n@sbeen “wiped’—e., overwritten with
zeros—or written over with new data files. In #ample above, wiping the unallocated free
space would result in overwriting the old movieadaith zeros, thereby making recovery of that
movie file impossible. See, e.g Leon v. IDX Sys. Corp464 F.3d 951, 956 (9th Cir. 2006)
(affirming district court’s finding that the unaflated free space on a user’'s computer had been
intentionally wiped, thereby making recovery of dilgs in that space impossibléfrumwiede
v. Brighton Assoc., L.L.C2006 WL 1308629, at *5 (N.D. lll. May 8, 2006)x(#aining how
defragmentation will overwrite existing unallocatgzhce).

19



system is constantly overwriting the unallocatedefrspace by creating and
deleting temporary file§ Given that technological reality, to expand thepe of

a routine document-retention order so as to requiservation of unallocated free
space would impose an unworkable standard.

We do not read the Court of Chancery’s Spoliatiggini@n to hold that as a
matter of routine document-retention procedures,caamputer hard drive’s
unallocated free space must always be preservete tiial court rested its
spoliation and contempt findings on more specifid aarrow factual grounds—
that Genger, despite knowing he had a duty to presg#ocuments, intentionally
took affirmative actions to destroy several reldvalocuments on his work
computer. These actions prevented the Trump Giiooip recovering those

deleted documents for use in the Section 225 amdNéw York litigations? The

0 For example, every time a user powers on a compilie computer’'s operating system will
write temporary files to the unallocated hard dspace. Those temporary files are then deleted
when the computer is shut dowrsee, e.g Mintel Int'l Group, Ltd. v. Neergheer2010 WL
145786, at *8 (N.D. Ill. Jan. 12, 2010) (findingatheven non-user initiated software may have
destroyed data)antioch Co. v. Scrapbook Borders In210 F.R.D. 645, 652 (D. Minn. 2002)
(discussing how normal computer usage may destrow);dasee also Schedule Disk
Defragmenter to run regular]yhttp://windows.microsoft.com/en-US/windows-viSahedule-
Disk-Defragmenter-to-run-regularly (indicating th&¥indows automatically schedules disk
defragmentation actions to occur at least onceekwe@improve computer performance).

*1 The amici curiae, Focused Solution Recourse Delivery Group, LLC, Drganization of
Legal Professionals, and Security Mentors LLC, hals® filed a brief in support of Genger’s
position on broader contention.

“2 Spoliation Op. 2009 WL 4696062, at *7, 16 (Del. Ch. Dec. 9, 208@e also idat *10 (“I do

conclude that [Genger] intended to limit the apildf the Trump Group to find additional
documents that might aid it in its litigation ba#lwith him.”).
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record establishes that Genger acted furtivelyaoyong other things) directing an
employee to wipe his computer’s unallocated freecepusing a program called
“SecureClean” at around 1:00 a.m. on Septembe®@3% Thereafter, that same
employee ran SecureClean on the Trans-Resourcgsacgnserver on September
10, 2008'* At no point did Genger ever consult with the Tpu@roup or its
counsel before directing that those actions bentake

The Trump Group remained unaware of the impact ehder's covert
conduct until weeks later, when the Trump Groupntbutself unable to locate
copies of documents that should have been avaitab®enger’s work computét.
Specifically, copies of eight separate documentBaremails should have been—
but were not—found on either the Trans-Resourcespemy server or Genger’s
work computef® The absence of those documents was determineuaye

prejudiced the Trump Group, because “[d]ifferentsi@ns of documents or e-mail

“1d. at *7. The record shows that Genger's technolagyisor, Oren Ohana, had run
SecureClean on the “DeepClean” option, which wasntiost thorough. The DeepClean option
permanently overwrote the unallocated free spacethenhard drive with new strings of
unintelligible data.ld.

*“1d.

*1d. at *11-13.

% 1d. at *11 (explaining that under the established quot, where Genger would have saved the
relevant files on the Trans-Resources sernvdrjat *12 (identifying eight relevant emails, some
with attachments, that were not found on the coempmage of Genger’s hard drive, and noting

that Genger “was not a routine ‘deleter” and hadumulated thousands of e-mails in his
inbox).
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chains can take on material importance if therealiezations or additions to them.
And who received what and when can be cruéial.”From those missing
documents the trial court inferred that other raldvdocuments would likely have
been stored on Genger's computer and/or the TrassiRces server, and had
been permanently deleted and were now unrecovefaltewas on that specific,
narrow factual basis that the trial court: (i) foduthat Genger had spoliated
evidence by intentionally destroying documents) §anctioned him for that
spoliation, and (iii) adjudicated him in contemptloe August 29, 2008 Status Quo
Order.

We affirm the Court of Chancery’s findings and fésg sanctions, because
the trial court did not abuse its discretion or caitrany erroneous finding of law
or fact. Our affirmance should not be viewed agmaing beyond the confines of
this setting—e., where a party is found intentionally to have talsdfirmative
steps to destroy or conceal information to previsndiscovery at a time that party
is under an affirmative obligation to preserve timdibrmation. It is noteworthy

that there is no evidence or claim in this casat the use of the SecureClean

471d. at *12.

4814d.
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program fell within Trans-Resources’ ordinary araltme data retention and
deletion procedure$.

To avoid future repetitions of the “unallocatedefrepace” issue presented
here, we suggest that the parties and the triait @adress any unallocated free
space question that might arise before a docune¢erititon and preservation order
IS put in place. We recognize that instances mese avhere a party-litigant will
have a legitimate reason to preserve unallocatsel $pace on a computer’'s hard
drive. In addressing that issue, the parties nwsimindful that court-ordered

discovery of electronically-stored information shibube limited to what is

9 For example, the outcome perhaps might be difféféfrans-Resources had a data retention
policy whereby SecureClean was run on employeaspcers and the company’s servers every
three months, and coincidentally, that scheduledwas to occur on September 8, 20(8ee
Sears, Roebuck & Co. v. MidcgegD3 A.2d 542, 548 (Del. 2006) (recognizing that tagonale

for giving an adverse inference instruction woulst mnecessarily apply where evidence was
destroyed “accidentally or where records are purgeder a routine document destruction
policy.”). We also note that other state and fatleourts have differed in their approach to
determining whether destruction of evidence duerdotine document destruction policies
warrants sanctions such as an adverse inferencadtisn Comparee.g, Reish v. Penn. State
Univ., 2011 WL 2015350, at *{M.D. Pa. May 24, 2011) (finding no spoliation waelocument
destruction was a function of routine company poligith R.F.M.A.S., Inc. v. $871 F.R.D. 13,

24 (S.D.N.Y. 2010) (noting that failure to suspéady routine document destruction or other
processes involved in the ordinary course of bssirthat might result in the destruction of
potentially relevant evidence” may result in samasi); seealso Victor Stanley Inc. v. Creative
Pipe, Inc, 269 F.R.D. 497, 542-553 (D. Md. 2010) (compatimg various approaches taken by
the United States Circuit Courts of Appeal).
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“reasonably accessiblé” That determination, by its very nature, must lzelenon
a case-by-case basfs.

B. Was the $3.2 Million Fee Award An Abuse of Dition?

Genger next claims that even if the Court of Cleayis spoliation and
contempt findings were correct, the court abusediscretion by awarding the
Trump Group an additional $3.2 million in fees asaaction for those violations.
He argues that that fee award was disproportiotwany violations, particularly
since the trial court had earlier imposed as sansta heightened burden of proof
and a prior $750,000 attorneys’ fees award.

Assuming without deciding that $3.2 million fatl® the higher end of the
range of a reasonable fee, the record establibla¢<Senger expressly waived his
right to challenge the reasonableness of that awainé Court of Chancery’s Final
Judgment Order expressly recites that Genger “fdjrabat he wlould] not
challenge the reasonableness of the amount of feecAward (whether on appeal

or otherwise), except on the ground that it wasrappr to award any sanction . . .

0 SeeFeD. R. Civ. P. 26(b)(2)(B) (limiting discovery of electronicglftored information to that
which is “reasonably accessibleRjmkus Consult. Grp. v. Cammaraé88 F.Supp.2d 598, 612
(S.D. Tex. 2010) (analyzing the duty to preserve fogusing on proportionality and
reasonablenessYubulake v. UBS Warburg LL.220 F.R.D. 212, 216-18 (S.D.N.Y. 2003)
(recognizing that a corporation does not have § tlufpreserve “every”’ data source, because
such a rule would “cripple large corporations . [that] are almost always involved in
litigation”).

*1 Rimkus Consult. Grp688 F.Supp.2d at 613.
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for [the Court of Chancery’s] contempt finding. .”>*> Therefore, this issue was
not properly preserved for appeal and, at moseviewable only for plain error.

We find no plain error. The $3.2 million figureaw not arbitrarily
determined. The amount of attorneys, expert, andnology consultant fees was
hotly contested, and that $3.2 million figure wdee tresult of the parties’
compromis€? In these circumstances, the reasonableness tofetnaward does
not, nor could it, constitute plain error. Conseufly, that award must be upheld.

1. The Merits Opinion

Genger next claims that the Court of Chancery ewosly concluded, in its
Merits Opinion, that the Trump Group did not ratihe 2004 Transfer to the Sagi
Trust. Genger contends that the Trump Group, ogonduct, twice ratified those
transfers after the June 13, 2008 meeting at wihielirrump Group was first told
about them. Genger also attacks, as legally eowsjethe Vice Chancellor’'s
determination that the Irrevocable Proxy associatitll the Sagi Trust Shares was
invalid under New York law and that, in any evahe Proxy did not run with the

Sagi Trust Shares after those shares were sdfe torump Group.

*2 Final Judgment Order at { 16, C.A. 3994 (Del. 8ig. 18, 2010).

>3 Beebe Med. Ctr., Inc. v. Baile913 A.2d 543, 550 (Del. 2006) (noting that “waieEcurs
where a party fails to object or raise that issu@ppeal, unless the error is plain.”).

>4 SeeFinal Judgment Order at 1 16.
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Both arguments fail because they ignore the toalts factual findings and
lack legal merit. Our reasons follow.

A. Did the Trump Group Ratify The
2004 Transfer To the Saqi Trust?

Genger claims that the undisputed facts estabhsih the Trump Group
twice ratified the 2004 Transfers to the Sagi Tru$he first ratification, Genger
argues, occurred at the June 25, 2008 meeting thleefirump Group solicited and
accepted Genger's vote of the Sagi Trust Shareppoove the (later repudiated)
2008 Funding Agreement. Genger claims that bygeemg his right to vote the
Sagi Trust Shares, the Trump Group necessarilfigdtithe disputed 2004
Transfers. The second ratification is said to has@urred when the Trump Group
purchased the disputed Trans-Resources sharesheo8agi Trust under the 2008
Purchase Agreement. Without the 2004 Transferag@einsists, the Sagi Trust
would have had no Trans-Resources shares to ek tdrump Group. Therefore,
the 2004 Transfers were necessarily ratified if 2008 Purchase Agreement was
to have any legal force. Neither argument, inoew, has merit.

Ratification is an equitable defenddhat precludes a party “who [has]

accept[ed] the benefits of a transaction from thkee attacking it® Ratification

* Frank v. Wilson & Cq.32 A.2d 277, 283 (Del. 1943).

*6 Giammalvo v. Sunshine Min. Cd994 WL 30547 at *10 (Del. Ch. Jan. 31, 1994)ir(g
Kahn v. Household Acq. Car®b91 A.2d 166, 177 (Del. 19918ff'd 651 A.2d 787 (Del. 1994).
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may be either express or implied through a partgeduct, but it is always a
“voluntary and positive act® It is undisputed that the Trump Group never
expressly or formally ratified the 2004 TransfersThe Court of Chancery
explicitly found that “[a]t no point did the Trum@roup tell Genger that it [had]
accepted the 2004 Transfer8."The sole issue, then, becomes whether the Trump
Group, by its post-June 13, 2008 condddmplicitly ratified the 2004 Transfers.
The record establishes that no implied ratificatadnthe 2004 Transfers by the
Trump Group ever took place.

Implied ratification occurs “[w]here the conduct < complainant,
subsequent to the transaction objected to, is sischeasonably to warrant the
conclusion that he has accepted or adopted it,] [Ard ratification is implied
through his acquiescenc®.” Ratification of an unauthorized act may be found
from conduct “which can be rationally explainedly if there were an election to
treat a supposedly unauthorized act as in facioaiatd.® Ratification may also

be found where a party “receives and retains theefiteof [that transaction]

> Frank, 32 A.2d at 283.
58 Merits Op, 2010 WL 2901704at *16 (Del. Ch. July 23, 2010).

*9 The relevant date is June 13, 2008, because tastwhen Genger had first informed the
Trump Group of the 2004 Transfensl. at *13-14.

% Frank 32 A.2d at 283.

®L Dannley v. Murray1980 WL 268061at *4 (Del. Ch. July 3, 1980) (emphasis added).
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without objection, [] thereby ratify[ing] the unduatrized act and estop[ping] itself
from repudiating it. . . %

The Court of Chancery found “no basis to concluu the Trump Group
assented to the 2004 Transfers by accepting Gengeté on behalf of the Sagi
and Orly Trust[s] in favor of the [2008] Funding regment.®®* The record
evidence fully supports that finding. The Trumpo@v never received or retained
any benefit from the 2008 Funding Agreement, ardigation is not the only
rational explanation for the Trump Group’s condu€he uncontroverted evidence
shows that the Trump Group was reluctant to inaektitional risk capital into
Trans-Resources, and would do that only if givenonits voting control. The
Trump Group agreed to enter into the 2008 Fundigge@ment with Genger,
because Genger represented that he “would rectifg] [violation of the
Stockholders Agreement by ensuring that the Trumpuf had voting control®*

Moreover—and of critical importance—the parties ereperformed or even

executed the 2008 Funding Agreement, because Geegediated if> In these

%2 Hannigan v. ltalo Petroleum Corp. of Am7 A.2d 169, 172-73 (Del. 1945) (quoting 3
THOMPSON ONCORPS, § 2121 (3d ed.)pannley 1980 WL 268061, at *4 (noting that implicit
ratification “may arise by the retention of bengfwith knowledge of the unauthorized acts”);
see alsd-rank, 32 A.2d at 282Giammalve 1994 WL 30547, at *10.

®3 Merits Op, 2010 WL 2901704at *16.

*1d. at *17.

1d. at *16.
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circumstances, the Trump Group’s willingness toeptcsenger’s vote on behalf
of the Sagi and Orly Trusts in favor of the 200&héing Agreement cannot be
fairly viewed as acquiescing in the 2004 Transfeidat is because the Trump
Group never received the negotiated beneét, (voting control) that was to be the
quid pro quofor the Trump Group’s alleged willingness to accaptl recognize
Genger's vote on those Trusts’ belfalf.

Nor can the Trump Group’s conduct after the Jung2®8 meeting be
“fairly viewed only as evincing an intent to appeothe unauthorized acfé'(here,
the 2004 Transfers). Contrary to Genger’'s assertice 2008 Purchase Agreement
did not implicitly ratify the 2004 Transfers, besauin that 2008 Agreement, the
Sagi Trust and TPR expressly conveyed only su@reast as they may have had in
the disputed Trans-Resources shares. Moreovefertion 10 of the 2008
Purchase Agreement, both the purported transfef®R] and the purported
transferee (the Sagi Trust) agreed on a mechanisarelvyy the Trump Group’s
share acquisition would be fully protected if tH2 Transfers were determined to
be void. Thus, the 2008 Purchase Agreement ifadfly undermines any claim

that the Trump Group intended, by its conduct raify” the 2004 Transfers.

% SeeHannigan 47 A.2d at 172-73annley 1980 WL 268061, at *4.

%" Dannley 1980 WL 268061, at *5.
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At no point did the Trump Group ratify the 2004 fiséers, either expressly
or by implication. To the contrary, at all timétTrump Group acted consistently
with their position that the 2004 Transfers werddy® Genger's ratification
claim, therefore, fails on factual and legal groaind

B. Were The Sagi Trust Shares Purchased
Subject To The Irrevocable Proxy?

Genger next claims that the Merits Opinion errorsgodetermined that the
Irrevocable Proxy was both legally invalid and,any event, inapplicable to the
shares acquired in the 2008 Purchase Agreemerd.Cohrt of Chancery held that
even if the Trump Group did ratify the 2004 Tramsté the Trans-Resources
shares to the Sagi Trust, the Sagi Trust Shareg, acquired by the Trump Group
under the 2008 Purchase Agreement, were no longbred to Genger's
Irrevocable Proxy. The court so held for threesoes. First, the Irrevocable
Proxy did not explicitly provide that it was to ramth the Sagi Trust Shares if
those shares were sold, nor did the Proxy explicgberve any voting powers to
Genger in the event of a sale or tran&teBecond, even if the Proxy language was
ambiguous on that point, public policy considenagioelating to the separation of

voting control from underlying economic stock owstap, which would result in

% Merits Op, 2010 WL 2901704at *16 (finding that “the clear and consistent naggsfrom the
Trump Group to Genger at all relevant times wag¢ tha Stockholders Agreement had been
violated.”).

%91d. at *20.
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“empty voting,” required construing the Proxy digcagainst any implied
reservation of voting powéf. Third, and in any case, the Proxy was not
“irrevocable” under New York law, because neitheenGer nor the Sagi Trust
were Trans-Resources shareholders, as Sectionar@0%20 of the New York
Business Corporation Law required that they bethat time the Proxy was
executed?

Genger challenges these conclusions. With resjgethe third issue—
whether the Proxy was “irrevocable” under New Ydmv—Genger claims that
both he and the Sagi Trust were, in fact, Tran®Rees shareholders at the time
the Proxy was executed. Genger asserts that the/ Mras executed on October
30, 2004, one day after he effectuated the 2004sTees to the Sagi Trust and to
himself. Therefore, Genger tells us, the ProxysBatl the requirements of
Sections 609 and 620 of the New York Business Gatfmm Law.

This argument suffers from two fatal flaws. Firgt,was never fairly
presented to the trial court. Second, it is unsuggd by the record. Genger

represented to the Vice Chancellor that “the SagsfTexecuted the Irrevocable

01d. at *20-21.

"L1d. at *21. The Court of Chancery found that New Yt governed the Irrevocable Proxy.
The trial court’'s choice of law has not been appeal Under New York law, a proxy is
irrevocable where the proxy is held by “[a] perst@signed by or under paragraph (a) of section
620.” N.Y. Bus. Corpr. LAW § 609(f). Section 620, paragraph (a), appliesy dol “[a]n
agreement between two or more shareholders. N.Y' Bus. CORP. LAwW 8§ 620(a).
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Proxy on October 29, 2004the same daghat the 2004 Transfers were executed.
At no point did Genger argue to the Court of Chandas he now argues to us)
that the Irrevocable Proxy was executbd dayafter the 2004 Transfers took
place. We therefore decline to consider Gengessdrgument, raised for the first
time on appeal, because it was never fully andyfamresented to the trial court, as
Supreme Court Rule 8 requirgs.

On the second issue—the Irrevocable Proxy’s inappllity—Genger
contends that the Court of Chancery read the Plamguage too narrowly, by
incorrectly applying a new, uncharted form of “Higned scrutiny” and thereby
concluding that the Proxy created “empty votinghcerns. That was error,
Genger argues, because the only legal principlécate here is that a purchaser
that buys shares with notice of an irrevocable prakes those shares subject to
that proxy. Because the Trump Group knew of thetemce of the Proxy at the
time it negotiated the 2008 Purchase Agreementg&ealaims, that fact alone
triggered the Proxy’s applicability. That the Pyoxontained no language
explicitly binding subsequent transferees is ofelevance.

This argument cannot withstand scrutiny eitherstias a matter of law, the

Proxy was not “irrevocable,” because it did nots$gtthe applicable New York

"2 DEL. SUP. CT. R. 8;see alsdRussell v. States A.3d 622, 627 (Del. 2010) (“Under Supreme
Court Rule 8 and general appellate practice, tluarCmay not consider questions on appeal
unless they were first fairly presented to thd taurt for consideration.”).
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statutory requirements. Whether or not the Trumpu@ knew of the Proxy at the
time they purchased the Sagi Trust Shares is inmahtéecause a contracting
party’s knowledge of a proxy’s existence cannoedhiat proxy’s non-compliance
with controlling statutory requirements, or transena terminable proxy into one
that is irrevocable under New York statutory law.

Finally, and apart from its failure to satisfy appble statutory
requirements, the Proxy’s plain language defeatsg&es position. The Proxy
relevantly provided that:

The [Sagi Trust] . . . does hereby constitute goubat Arie Genger

. to vote as its proxy, all shares of commooclstof [Trans-

Resourcesyvhich are now or hereafter owned by the Trastany and

all meetings of the stockholders of Trans-Resources
Contrary to Genger’s claim, the Court of Chanceity nbt interpret that Proxy
language too narrowly. By its plain terms, thexyrtanguage applied only to the
Trans-Resources shares “owned” by the Sagi Trddiat is, the Proxy would
attach only to those Trans-Resources shares that‘wew or hereafteowned by
the Trust’” The Proxy contains no provision that would biady subsequent
owner of those shares. Once sold or transferred smbsequent owner, those
shares were no longer “owned by the [Sagi] Trust therefore, were no longer

subject to the Proxy. Genger cannot complain thattrial court erroneously

interpreted the Proxy where its plain language admfhat interpretation.
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For these reasons, we uphold the judgment of thet@b Chancery insofar

as it adjudicates the merits of the Trump Groug@stien 225 claims.
[11. The Side Letter Opinion

Genger’s third and final claim of error is that ti@ourt of Chancery
exceeded its authority by deciding the issues addckin its August 9, 2010 Side
Letter Opinion. That opinion (to reiterate) ingkted the 2004 Transfers of Trans-
Resources shares to the Orly Trust and to Gengesdif, and adjudicated the
Trump Group as the lawful record and beneficial ewof those transferred
shared?

In its Merits Opinion, the trial court initially déned to reach the ownership
iIssues relating to the Orly Trust and the Gengerr&h because those issues were
“unnecessary” to resolve the Section 225 votingroblispute’® Later, however,
in its supplemental Side Letter Opinion, the cawted that: (i) in deciding the
Section 225 issues, it had overlooked the 2008 Bateer Agreement, and (ii) it
was necessary to determine who owned the Orly Téhstres and the Genger

Shares, because the right to elect two of the TiRsources’ six directors would

"3 Side Letter Op 2010 WL 3279385 (Del. Ch. Aug. 9, 2010).

4 Merits Op, 2010 WL 2901704, at *19 (“| do not issue anyinglas to [the Orly Trust] shares,
because that is unnecessary in this 8 225 actjsed) also id(finding that requiring Genger to
transfer all of his Trans-Resources shares to TPBet“unnecessary to this control dispute and
therefore this § 225 action.”).
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arguably depend upon that determinafionThe trial court justified adjudicating
the ownership of the Genger Shares at that lagestaecause Genger “himself
sought to have this court declare who was the fugbtvner of the [Genger] and
Orly [Trust] Shares®” In its Final Judgment Order, the court ultimately
determined that neither Genger nor the Orly Trustew'the record or beneficial
owners of any Trans-Resources shafésghd that TPR was “the record and
beneficial ownewf all Trans-Resources shares not presently ovegetie [Trump
Group].”®

In an about-face, Genger now claims that the Colu@hancery lacked the
power to determine that the Trump Group lawfullyrghiased the Orly Trust
Shares and the Genger Shares from TPR. He fgaearthat the trial court lacked
in personamurisdiction over the Orly Trust and TPR, becausgher stockholder
was made a party to the Section 225 action in appaty. Second, he claims that
all the Side Letter Agreement gave the Trump Gneap an optiorio purchase the

Genger and Orly Trust Shares—an option which wagemexercised. Finally,

Genger contends that adjudicating the validityhaf 2004 Transfers under the Side

> Side Letter Op 2010 WL 3279385, at *1.
®1d.
" Final Judgment Order at § 9, C.A. 3994 (Del. ChgAL8, 2010).

8|d. at | 8 (emphasis added).
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Letter Agreement exceeded the Court of Chancemyssdiction, because the
Trump Group’s right to buy, and TPR’s right to séfle Genger Shares and the
Orly Trust Shares were “collateral” issues,, unnecessary to resolve the merits of
the Section 225 claims. We agree with Genger's ffaim, do not reach the
second, and reject the thifd.

The purpose of a Section 225 action “is to provadeuick method for
review of the corporate election process to preweitelaware corporation from
being immobilized by controversies about whetheagiven officer or director is
properly holding office® A Section 225 proceeding is summary in charaeted,
its scope is limited to determining those issues plertain to the validity of actions
to elect or remove a director or offi¢er. “In determining what claims are
cognizable in a [Section] 225 action, the most gt question that must be

answered is whether the claims, if meritorious, Mcelp the court decide the

¥ Because our disposition of the issues relatintnéoCourt of Chancery’s Side Letter Opinion
rests on jurisdictional grounds, we do not reachaddress Genger's argument that the Side
Letter Agreement conferred only an option to pusehthe Genger Shares and the Orly Trust
Shares, and that the Trump Group never exercisgdtmtractual option.

80 Box v. Box697 A.2d 395, 398 (Del. 1997).

81 See id.; Nevins v. Brya®85 A.2d 233, 244 n.34 (Del. Ch. 200BYlerstein v. Wertheimer
2002 WL 205684, at *7 (Del. Ch. Jan. 25, 2002) ¢&ese it is summary in nature, a Section
225 proceeding is limited to those issues that mesessarily be considered in order to resolve a
disputed corporate election processAypitrium (Cayman Islands) Handels AG v. Johnston
1997 WL 589030, at *3 (Del. Ch. Sept. 17, 1997 )p{aking that a Section 225 proceeding has
the limited scope of determining “the validity otarporate election or to determine the right of
a person to hold a corporate office in the eveat guch office is claimed by more than one
person.” (citation omitted)).
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proper composition of the corporation’s board onagement teanf? If not, then
those claims “are said to be ‘collateral’ to thegmse of a [Section] 225 action and
must be raised in a [separate] plenary actfn.”

A Section 225 proceeding is not enpersonanaction. Rather, it is “in the
nature of arin remproceeding,* where the “defendants” are before the court, not
individually, but rather, as respondents beingtewito litigate their claims to the
res (here, the disputed corporate office) or forevebbaed from doing so. The
one exception is the corporation itself, whichhie entity that embodies thee§”
and is only party before the Court in its “indivadlu capacity. Thein rem
character of a Section 225 action “imposes impaortiamts on the scope of [a]
court's remedial powers even as to claims bearmgvbether a person lawfully
holds corporate office®® For example, in a Section 225 action, a plaintitiy

claim that a director-respondent does not validlgitorporate office because that

82 Agranoff v. Miller 1999 WL 219650, at *17 (Del. Ch. Apr. 12, 199®)térnal citation
omitted),aff'd as modified 737 A.2d 530 (Table), 1999 WL 636634 (Del. 1999).

8d. (internal citation omitted)see alsdBox 697 A.2d at 398 (holding that a Section 225 action
should not be used “for trying purely collaterauss”).

84 Arbitrium, 1997 WL 589030, at *4.

8 Agranoff 1999 WL 219650, at *18.
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director obtained the office through fraud, deceit,breach of contraf. The
Court of Chancery may adjudicate that claim in ati®a 225 proceeding, but only
for the limited purpose of determining the corpmnmas de jure directors and
officers. In a Section 225 proceeding the coudnfwt go further and actually
rescind a transaction procured through such unlabéhavior or award money
damages to those harmed by that behaVioThat type of ultimate relief can only
be obtained in a plenary action in a court thatihggersonamurisdiction over any
necessary or indispensable parffes.

Given the jurisdictional limitations that inhere anSection 225 action, we
affirm the judgment of the Court of Chancery insdda it determines theecord
ownership of the disputed Trans-Resources shart®eibide Letter Opinion and
the Final Judgment Order. All parties agree tlee &djudication of record

ownership was necessary to determine which siddav&slly entitled to elect the

8 See, e.g.Kahn Bros. & Co. v. Fischbach Carpl988 WL 122517, at *5 (Del. Ch. Nov. 15,
1988) (examining whether director obtained positiwa fraud); Garrett v. Brown 1986 WL
6708, at *2, 6-11 (Del. Ch. June 13, 1986jd, 511 A.2d 1044 (Del. 1986) (addressing whether
a stockholder’s right of first refusal had beenlaied in a Section 225 proceeding§ghroder v.
Scotten Dillon Co., 299 A.2d 431, 435-36 (Del. Ch. 1972) (deciding weet under Section
225, the failure to give certain board membersaeotif special meetings voided the subsequent
director elections that occurred at those meetings)

87 Agranoff 1999 WL 219650, at *18ylarks v. Menoutis1992 WL 22248, at *5 (Del. Ch. Feb.
3, 1992) (“This Court cannot directly order a tract®on to be rescinded in a 8§ 225
proceeding.”).

8 Agranoff 1999 WL 219650, at *18. The New York litigatichan example of such a plenary
proceeding.
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remaining two directors of the Trans-Resources doawe so conclude, even
though initially the scope of the Section 225 actieas limited to which side—the
Trump Group or Genger—had the lawful power to desig the four directors
who would comprise the Trans-Resources board nafSri

This procedural posture was altered, however, #@fterCourt of Chancery
issued its Merits Opinion. At that point, all past agreed that the scope of the
Section 225 action should be expanded to encomphlies side had the right to
designate and elect the two remaining Trans-Ressultectors. That additional
guestion arose because the parties disputed whathdirump Group was entitled,
under its Purchase Rights conferred by the StodenslAgreement, to acquire the
Trans-Resources shares transferred to Genger andily Trust in the 2004
Transfers? If the Trump Group was so entitled, then as allewatter those shares
would continue to be held by TPR, and Genger aaddtly Trust would have no

Trans-Resources shares to vote to elect the remgainio directors. If, however,

8 The Trump Group’s complaint initially sought a efenination that the Trump Group “had]
the right, as majority stockholders, to designaig eause the election of their two new designees
to the board and to continue the directorshipseirttwo existing designees.” And, in a letter to
the trial court, the Trump Group represented tfitis summary proceeding concerns a dispute
between two groups over which is entitled to eectajority of the board of directors of Trans-
Resources. . ..” Even after the stipulated setl®@ agreement fell through, resulting in the
Section 225 action being re-opened and litigated tmnclusion, the Trump Group’s position
was that “[t]he section 225 action is .. . to tesca dispute over the composition of [Trans-
Resources’] board and who is entitled to elentagority of the directors.” Similarly, Genger’s
counterclaim sought a Court of Chancery declaratiat he, as majority stockholder, had the
sole right to designate and elect four of the sixn&-Resources directors.

% Side Letter Op 2010 WL 3279385, at *1 (Del. Ch. Aug. 9, 2010).
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the Trump Group had no contractual right to purehthe Genger and the Orly
Trust Shares, then under the Stockholders Agreer@amger would be entitled to
designate the remaining two Trans-Resources diettoConsequently, despite
having earlier concluded that it was unnecessapdtiress these issues, the Court
of Chancery, at the urging of all parties, now dedi that it was necessary, and
that it had the power to decide which party wastledtto vote the Genger and the
Orly Trust Shares in the Section 225 action.

If the only new issue decided at this late stage wao constituted the
lawful record owners of the Genger and Orly Tringtres, the Court of Chancery’s
Side Letter Opinion and subsequent Final JudgmeaiQvould pose no problem.
The trial court determined that TPR was the reamnsher and entitled to vote.
But, the trial court went further—undoubtedly matied by a desire to promote

litigation efficiency—and adjudicated questionsultimate beneficial ownership

L1n that latter scenario, Genger would have a 1388¢k ownership interest and the Orly Trust
would have a 19.5% stock ownership interest. 8ecti.2(c) of the Stockholders Agreement
provides that:

If the TPR Stockholders own less than 50% of thistanding Shares, the group
owning the greater number of Shares as betweei Piie Stockholders and the
Non-TPR Stockholders shall designate four direcém the other group shall, so
long as it owns a number of Shares equal to at I&f% of the [] Shares [initially
purchased], designate two directors.

Under the Stockholders Agreement, a non-Permitt@hsieree stockholder is designated as a

TPR Stockholder or a Non-TPR Stockholder dependipgn which of the two groups it
acquired its shares from.
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as well. In doing that, however, the Court of Gtexy crossed a jurisdictional line
and exceeded its powers under Section 225.

An adjudication of who has the right to vote digmltorporate shares for
Section 225 purposes cannot constitute a bindipgdadtion of who beneficially
owns those shares, because a Section 225 actipniis nature arn rem not a
plenary, proceeding. Only in a plenary proceeding beforeoart that hasn
personamijurisdiction over the litigants may the court adpade the litigants’
property interest in disputed corporate sh&feddere, the Orly Trust and TPR
were never made parties to a plenary proceedingentiee trial court hadn

personamjurisdiction over thenf’

92 See Staar Surgical Co. v. Waggang88 A.2d 1130, 1131 (Del. 1991) (holding that under
Section 225’s predecessor statute, the Court ofn€&rg could not adjudicate equitable
ownership of the disputed voting shareSeealsoRosenfield v. Standard Elec. Equip. Cog8
A.2d 843, 845 (Del. Ch. 1951) (“Where conflictintpek claims arise in connection with the
review of an election under [Section 225’s predscoestatute,] this court has the power, even
though the claimants be not parties, to decide mdtbthe right to vote the stock in dispute. This
does not of course constitute a binding deternonatif ownership as between the conflicting
claimants unless they are parties who have beemdeavith effective process.”)fechnicorp
Int’l Il, Inc. v. Johnston 1997 WL 538671, at *7 (Del. Ch. Aug. 25, 1997km@owledging that
even a narrow reading &osenfieldholds that “an adjudication of ultimate title tor (eoiding

of) a party’s stock is not a remedy available g1225 proceeding.”).

% To be more precise, the record contains no eviglehat the Orly Trust and TPR were

formally summoned or given an opportunity to berteaven in the Section 225 action. Despite
that, we affirm the Court of Chancery’s record oveihp determinations for limited Section 225

purposes, because the Orly Trust's and TPR’s isiten® the board election were adequately
represented by Genger and the Trump Group, respgtiand no party to the Section 225

action has objected to the trial court determirtimg record ownership of, and right to vote, the
TPR and Orly Trust Shares.
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In this case, Genger voluntarily asked the trialrtcdo determine that he
beneficiallyowned 13.99%, and that the Orly Trbsineficiallyowned 19.43%, of
the Trans-Resources shares. To be sure, Gengethan@rump Group were
legally free to consent to the Court of Chancergreising plenaryn personam
jurisdiction over themselves personally. What Gerand the Trump Group could
not do, however, was consent to that court’s egengipersonal jurisdiction over
anyone else—in this case the Orly Trust or TPR—authvalid authorization.
Only those entities, through their authorized repntatives, were legally
empowered to give their consent.

The Court of Chancery never obtained consenisupersonamurisdiction
over TPR, which was a party to the 2004 Transf&sthout having consented-to
personal jurisdiction over TPR, the trial court lcbnot enlarge the Section 225
proceeding into a concurrent plenary action thauldlcempower the court to
determine the ultimate beneficial ownership of thenger and the Orly Trust
Shares.

Nor could the trial court exercise personal juctidn over the Orly Trust.
Although not altogether clear, it appears that @eakjurisdiction was exercised on
the basis that Orly Genger, a trust beneficiarg, Yaluntarily appeared as a non-

party witness at the Section 225 trial. That tda not implicate the beneficial
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ownership of the Orly Trust Shar¥s,and the Court of Chancery itself
acknowledged that the Orly Trust was “not formdisfore the court® The trial

transcript shows that Orly’s testimony related otdywhether her father, Genger,
had verbally informed Jules of the 2004 Transfettsee at the time Genger and
Dalia divorced or at some point thereafter, befthre parties’ June 13, 2008
meeting. Orly’s willingness to testify before tieal court in her individual

capacity as Genger’'s daughter did not constitugall€eonsent to the Court of

Chancery’s exercisinin personanjurisdiction over the Orly Trusf A separate

%4 Cf. Shaffer v. Heitnerd33 U.S. 186, 213 (1977) (explaining that mere awlnip of stock in a
Delaware corporation, without more, was insuffitiem form a constitutionally sufficient basis
for the court to exercisen personamjurisdiction over the stockholder, because the kstoc
sequestered was “not the subject matter of [thiglation,” and that “the underlying cause of
action [was not] related to the [stock]”).

% Side Letter Op.2010 WL 3279385, at *1.

% Seelndia S.S. Co. Ltd. v. Kobil Petroleum Ltd20 F.3d 160, 161-62 (2d Cir. 2010)
(“Jurisdiction over a person is conceptually distiffrom jurisdiction over the person’s
property. . .. The validity of an attachment arflaver the person’s property] therefore is not
settled by a court’s attainment iof personanjurisdiction over the property owner. Consent to
one does not imply or effect consent to the otherCf. In re Real Estate Title & Settlement
Servs. Antitrust Litig 869 F.2d 760, 770-71 (3d Cir. 1988¢rt. denied 493 U.S. 821 (1989)
(concluding that a school board’s appearance iarddlistrict court to move to opt out of class
action, and appeal of denial of that motion, did oconstitute consent to exercise of personal
jurisdiction by district court over the school badgrTrans-Asiatic Oil Ltd., S.A. v. Apex Oil Co
804 F.2d 773, 778-79 (1st Cir. 1986) (recognizihgtta party’s “initial entry of a restricted
appearance manifested its lack of consent to patgonsdiction,” but that party’s subsequent
actions “constituted a waiver of its jurisdictiortidfenses.”).

Although we have recognized that “an individualymsubmit to the jurisdiction of the
court by appearance,” those appearances have edcurithe context of “legal arrangements”
such as a contractual forum selection clause, hitraion agreement, or through a party’s
voluntary use of certain state procedures sucliiag & lawsuit in state courtMassey v. Ball
595 A.2d 390, 394 (Del. 1991) (quotihgs. Corp. of Ireland, Ltd. v. Compagnie des Baasile
Guinee 456 U.S. 694, 703-04 (1982)). None of those “legeingements” are implicated here.
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consent, by an authorized representative of they @rust, was required to
accomplish that, and there is no evidence or cldiat such consent was ever
obtained.

To summarize, the trial court lacked personal licison over either the
Orly Trust or TPR, which was required for a bindadjudication of the beneficial
ownership of their respective stock ownership mgés’’ Without personal
jurisdiction over these entities, the Court of Gtey lacked the power to augment
TPR’s beneficial ownership interest, or diminishe trly Trust's beneficial
ownership interest, in Trans-Resources by adjudigathat TPR beneficially
owned the Genger Shares and Orly Trust SHareSherefore, the beneficial
ownership determinations that flow from the CourChancery’'s August 9, 2010
Side Letter Opinion and its August 18, 2010 Finatighhent Order must be
reversed.

CONCLUSION

The judgment of the Court of Chancery is affirmado far as it embodies

and implements the rulings in the Merits and SpioilaOpinions; and is reversed

to the extent it adjudicates the beneficial owngrsi the Orly Trust Shares and

" Rosenfield v. Standard Elec. Equip. Cof8 A.2d 843, 845 (Del. Ch. 1951).
% Such an adjudication of beneficial ownership cauo only by a court with personal

jurisdiction over all indispensable parties. Thddral court in the New York litigation would be
such a court.
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the Genger Shares based on the determinations matie August 9, 2010 Side

Letter Opinion and August 18, 2010 Final Judgmemie®
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