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This case arises from new legislation enacted ley General Assembly
following this Court’'s 2009 decision iSmith v. Gordon(“Smith T),? which
involved the same dispute between the same pafespondent-below appellant,
Lynn M. Smith (“Smith”), appeals from an April 22010 Family Court order
awarding joint custody of ANS, a minor child, totinener-below appellee, Carol
M. Guest (“Guest”). The Family Court granted cdstto Guest based on the new
legislation enacted afteésmith +—Senate Bill No. 84 (“SB 84”), codified at 13
Del. C.§ 8-2013 On appeal, Smith seeks reversal of the FamilyrGojudgment,
claiming that SB 84 violates the United States Bedaware Constitutions, and
thatres judicatabars Guest's custody petition. Smith further rolsithat even if
SB 84 is constitutional, the Family Court legallyresl by applying that statute
retroactively, and by considering facts that ocedrbefore SB 84 was enacted.
For the reasons next discussed, we conclude th&4SB constitutional, that the
Family Court committed no legal error, and affitis judgment.

FACTUAL AND PROCEDURAL BACKGROUND
Ever since their relationship ended in May 2004 ,itdrand Guest have

battled for custody over ANS, who is Smith’s adaojptgild? The facts underlying

2968 A.2d 1 (Del. 2009).
% 13Del. C.§ 8-201 (2010).

* Neither Smith nor Guest is the biological parehANS.



the parties’ continued custody dispute are esdbntiepse as recited in o@mith |
opinion?

Under the Delaware Uniform Parentage Act (‘DUPAT,a petitioner can
establish that she or he has a legal parent-chiédionship with a minor child, as
defined by 13el. C.§ 8-201, that petitioner is a legal “parent” wiscentitled to
seek custody of the child under D&l. C.§ 721(a). In Smith | the Family Court
concluded that Guest was not a legal “parent” urgkmtion 8-201, “because she
could not establish &gal mother-child relationship [since] she was neittiex
biological or adoptive mothef.”The Family Court found, however, that Guest had
standing to petition for joint custody with Smitedause Guest claimed to bea
factoparent of ANS,

This Court reversed, holding that as a matterwf Ede factoparent did not

have standing as a “parent” to file a custody jwetit® In Smith | we noted that

> SeeSmith | 968 A.2d at 2-4.

® Delaware Uniform Parentage Act, D2l. C.§ 8-101et seq.

" Seel3 Del. C.§ 721(a) (2010) (providing that a person must Bpaaent” of a child to seek
custody); 1Pel. C.8§ 8-102(12) (2010) (defining “parent” as “an indiual who has established
a parent-child relationship under § 8-201 of titie.t); 13 Del. C. 8 8-201 (2010) (explaining
“parent-child relationship” and what must be shawestablish one).

® Smith | 968 A.2d at 7.

°1d. at 8-9.

10 Sedid. at 15-16.



when the Delaware General Assembly adopted DUPdidinot include ale facto
parent within the statutory definition of “parertécause Section 8-201 did not
expressly recognizde factoparent-child relationships. Moreover, we held that
that omission was “not inadvertent,” and that “[efé the General Assembly
enacts a comprehensive statutory scheme that teflac public policy
unambiguously to define the parent-child relatiopsds alegal relationship, any
modifications in that policy must be made by thgidkature.*?

After we decidedSmith | the Delaware General Assembly enacted Senate
Bill 84 (“SB 84”), which amended DUPA to includeda factoparent within the
statutory definition of “parent,” thereby expressigognizingde factoparent-child
relationships® New Section 5 of SB 84 provided that the amendsenDUPA
would apply retroactively! and new Section 6 provided that “[n]Jo Court dexisi
based upon a finding that Delaware does not rezegie facto parent status shall

have collateral estoppel or res judicata efféttAlthough Sections 5 and 6 were

"id. at 14-15.

?Id. at 15.

135.B. 84, 145th Gen. Assemb. (Del. 2009) (amentiBel. C.8§§ 8-201, 2302(13)).
1d. at § 5 (“The provisions of this Act shall haveetroactive effect.”).

151d. at § 6.



not codified in the Delaware Code, both partieseagiand we hold) that those
provisions are legally a part of the amended statut

On July 6, 2009, the day that SB 84 was enactedant, Guest filed a new
petition for custody in Family Court. Smith moveddismiss the petition on the
basis that SB 84 was unconstitutional, and thats@Gu@ew custody petition was
barred byres judicata The Family Court denied Smith’s motion, finditigat SB
84 did not violate either the United States or Eredaware Constitution, and that
res judicatawas inapplicablé® In deciding the constitutionality of SB 84, the
court determined that it did not need to considectisns 5 and 6 of SB 84,
because those Sections had not been codifiedherefore, the Family Court
considered only Sections 1-3 (which amended thenitdefi of “parent-child
relationship” in 13Del. C. § 8-201) and found that those Sections were
constitutional®

Thereafter, Smith moved limine to exclude certain evidence and testimony
regarding events that occurred before July 6, 20®®ith argued that because SB

84 was not “retroactive,” only events that postedaEB 84’'s enactment could be

16 C.M.G. v. L.M.S 2009 WL 5697869 (Del. Fam. Ct. Dec. 21, 2009) (imerféer “Motion to
Dismiss Op).

171d. at *3.

8 1d. at *4-6. The court also denied Smith's motion femrgument on the same grounds.
C.M.G. v. L.M.§ 2010 WL 1199525 (Del. Fam. Ct. Jan. 21, 2010) (hafeer “Reargument

Op.").



considered. Alternatively, Smith movead limine to exclude evidence and
testimony regarding acts that occurred after May420arguing that any
interactions between Guest and ANS after that datkoccurred pursuant to court
orders that were “vacated” by o8mithl decision. The Family Court denied both
in limine motions, concluding that although SB 84 had ndlifesd) retroactivity
clause, the Sections that were codified demonstratéegislative intent that the
court should consider evidence antedating SB 8#stment-’

In February 2010, the Family Court held a two-daarimg on Guest’s
custody petition. On April 23, 2010, that courtesad an order and judgment
determining that Guest wasde factoparent and awarding her joint legal and
physical custody of ANS with Smiffi. Smith appeals from that judgment.

ANALYSIS

On appeal, Smith claims that the Family Court reNdy erred in granting
Guest joint custody of ANS on three groundsFirst, she challenges the
constitutionality of SB 84.Secongdshe argues that the Family Court erroneously

concluded thates judicatadid not bar Guest’'s custody petitionThird, Smith

19C.M.G. v. L.M.S File No. CN04-08601, Petition No. 09-22068 (Deln=aCt. Jan. 27, 2010)
(letter decision and order denying motiagmgimine).

20 C.M.G. v. L.M.S.2010 WL 2696112 (Del. Fam. Ct. Apr. 23, 2010)réafter ‘Custody
Petition Op”).



contends that even if SB 84 is constitutional, Flaenily Court erred by applying
Section 8-201 “retroactively.” We consider tho&gnas in that sequence.

. Is SB 84 Unconstitutiond?

Smith first argues that SB 84 is unconstitutionadier the United States and
the Delaware Constitution. Her Delaware constidl argument is that Sections
5 and 6 of SB 84 violate the Separation of Powarstiine, and alternatively, they
violate the “single-subject” requirement. Her FRedleonstitutional claim is that
SB 84 violates the Due Process and Equal Prote@lanses of the Fourteenth
Amendment. This Court reviews claims involving ttuestitutionality of a statute
de novd™

A. Are Sections 5 and 6 of SB 84 Effective law

As a predicate matter, this Court must first deteenwhether (uncodified)
Sections 5 and 6 of SB 84 constitute operative \Wela law. Both Smith and
Guest agree that they do. The Family Court heddl ithinterpreting SB 84, it was
not required to consider Sections 5 and 6, becaliseugh those Sections were
included in the Historical and Statutory Notes loé final statute, they were not

included in the codified text.

2L starling v. State882 A.2d 747, 756 (Del. 2005yhomas v. Stater25 A.2d 424, 427 (Del.
1999).

22 Reargument Op2010 WL 1199525, at *1-3ylotion to Dismiss Op2009 WL 5697869, at
*3.



In so ruling, the Family Court erred. The Gendséembly enacted SB 84
in its entirety, not just Sections 124. That the Revisors (the Delaware Code’s
editors§* decided not to codify Sections 5 and 6 of SB 8dsdoot render those
sections legally nugatory or ineffective. The Cosbgressly states that “the
Revisors shall not alter the sense, meaning orctetié any act of the General
Assembly. . . * One possible explanation for their failure to ifpds that the
Revisors believed Sections 5 and 6 to be “constmictiauses™ whose omission
was required by Del. C.§ 211(bY’ But, even if that were the case, Sections 5
and 6 cannot be disregarded in interpreting SBo84ause to do so would ignore

the General Assembly’s express int&ht.

23 See77 Del. Laws, ch. 97.
24 Seel Del. C. § 201 (2010).
251 Del. C.§ 211(a) (2010).

26 A “construction clause” is a provision that diediow a statute is to be interpreted or
construed. SeeUnited States v. Kravitz738 F.2d 102, 105 (3d Cir. 1984) (discussing the
Racketeer Influenced and Corrupt Organizations (BI@&ct, 18 U.S.C. § 196#&t seq. and its
construction clause, which states that the Act Itsha liberally construed to effectuate its
remedial purposes.”see alsoAlan R. Romero, Notelnterpretive Directions in Statute§1
HARvV. J.ONLEGIS 211 (1994) (discussing the legislative use ofstaction clauses to influence
statutory interpretation).

271 Del. C.§ 211(b) (2010) (“The Revisoshall omit . . . all validity, declaration of policy, and
construction clauses, except when the retentioretiies necessary to preserve the full meaning
and intent of the law.”) (emphasis added).

8 Ross V. State990 A.2d 424, 428 (Del. 2010) (“The role of thaligiary in interpreting a
statute is to determine and give effect to theslagiire’s intent.”).



In Elliott v. Blue Cross and Blue Shield of Delawattés Court held that
“the Revisors’ failure to incorporate [an] amendmnatio the 1974 revised Code
does not void it. Having been duly passed by thadggal Assembly and signed by
the Governor, the amendment is |&%.’Although Sections 5 and 6 of SB 84 did
not “amend” any particular section of the Code, Htlott rationale applies here
with equal force. Once enacted by the legislatuin@ signed by the Governor, the
entirety of the bill becomes effective Delaware law

Having determined that the entirety of the enatiédincluding Sections 5
and 6, must be considered in interpreting SB 84fume to the merits of Smith’s
constitutionality claims.

B. Does SB 84 Violate The Separation of Powerstibm?

Smith first challenges SB 84 on the ground that viblates the
constitutionally-mandated separation of powers betw the judicial and the
legislative branches, by overturning our decisio®imith | Smith points out that
Section 5 makes the new definition of legal “pareatroactive, and that Section 6
prohibits a court from holding th&mith | has preclusive effect in determining
whether Guest is a legal “parent” of ANS. Readetbgr, Smith contends, those
sections violate Delaware’s separation of powerguirement, because a

legislature cannot dictate how a court should agpl doctrines of collateral

29 Elliott v. Blue Cross & Blue Shield of Deinc., 407 A.2d 524, 528 (Del. 1979).



estoppel andes judicatawhen determining the effect of court judgmentg treve
become final.

Smith analogizes this case Evans v. Statewhere this Court determined
that House Bill No. 31 (“HB 31”) was unconstitutednbecause it specifically
recited that “the decision of the Delaware Supré&voert in the case of Evans v.
State, 2004 WL 2743546 (Del. Supr.), is null anitlyd® In Evans,we held that it
was “constitutionally impermissible” for legislatioto “require[] its own
[retroactive] application in a case already adjatkd [and] reverse a determination
once made, in a particular casé.” Therefore, we found that the legislation
challenged irEvansviolated Article 1V, 88 1 and 11 of the DelawarerSatution,
because it purported “to exercise judicial powea Bpecific case®

Smith’s argument is unpersuasive, for three remasoffrirst, it is well-
recognized that the legislature may limit or bae #pplication of judge-made

common law’® including preclusion doctrines such as collatestbppel andes

%0 Evans v. State872 A.2d 539, 549 (Del. 2005); H.B. 31, § 1, 148in. Assemb. (Del. 2005)
(codified at 1(Del. C.8 5402 (2010)).

31 Evans 872 A.2d at 549 (quotation marks, alterations dtation omitted).
%21d. at 549-50.

3 See, e.gA.W. Fin. Servs., S.A. v. Empire Res.,,|881 A.2d 1114, 1122 (Del. 2009) (noting
that the General Assembly may repeal the commorblastatute, but “the legislative intent to
do so [must be] plainly or clearly manifested” (¢aton marks and citations omittedPaws v.
Webh 658 A.2d 10001005 (Del. 1995) (“The enactment of the comparatiggligence statute
manifests a legislative intent to change Delawarenmon law rule of contributory
negligence.”)pverruled on other grounds by Lagola v. Thon&6¥ A.2d 891, 892 (Del. 2005);

10



judicata® Legislation of that kind does not amount to thenéral Assembly
exercising “judicial power,” nor does it raise @agation of powers issue.
Second,Evansis materially distinguishable from this case. Hwans,the
General Assembly explicitly sought to render “naifild void” this Court’s final
judgment in a prior case. Indeed, HB 31 expressigrenced the previous case
name and citation in its te¥&. In the case of SB 84, that did not occur. Unlik@
31, Section 6 of SB 84 does not identify a speafse, either by case name or
citation®” Further, the Senate debates on SB 84 show tagbilhwas introduced
specifically in response to this Court’s impliaivitation in Smith | wherein we

observed that “[p]Jroviding relief in such situateofiike Guest’s] is a public policy

Acierno v. Worthy Bros. Pipeline Corg56 A.2d 1085, 1090 (Del. 1995) (“Courts haveoal
held that legislative intent to change the comnam finust be clearly expressed. . . .").

3 See, e.gAstoria Fed. Sav. & Loan Ass’n v. Solimis@1 U.S. 104, 108 (1991) (holding that
Courts may assume “that Congress has legislatetl ait expectation that [preclusion]
principle[s] will apply except when a statutory pase to the contrary is evident.” (quotation
marks omitted)); RSTATEMENT (SECOND) OF JUDGMENTS 8 20(1)(c) (1982) (recognizing that
legislation may makees judicatainapplicable). See als@Bravo-Pedroza v. Gonzale$75 F.3d
1358, 1359 (9th Cir. 2007) (“We find nothing in tihelevant statutes making res judicata
inapplicable.”); Hillary v. Trans World Airlines, In¢ 123 F.3d 1041, 1044 (8th Cir. 1997)
(recognizing that “Louisiana law permits exceptiomshe general rule of res judicata” and citing
LA. REV. STAT. ANN. § 13:4232(A)(1)).

% SeeCheswold Volunteer Fire Co. v. Lambertson Constr., @89 A.2d 413, 417 (Del. 1985)
(“[N]either the Federal nor the State Constitutforbids legislative abolition of a common law
cause of action to attain a permissible legisladigctive.” (citations omitted)).

% H.B. 31, 143th Gen. Assemb. (Del. 2005), codiéi¢dODel. C.§ 5401et seq.

37 Rather, Section 6 provides that “[n]Jo Court demigihas preclusive effect. S.B. 84, § 6, 145th
Gen. Assemb. (Del. 2009).

11



decision for the General Assembly to mak&.Unlike what occurred iEvans,SB
84 was not enacted to overrule retroactively oarsien inSmith |

Third, SB 84, as applied to this case, does nobaetively “reverse” our
Smith I decision or render it “null and void.”Smith | held that Guest lacked
standing to petition for custody, because she was fiparent” within the meaning
of the then-applicable statutory definitish That determination was not predicated
upon, nor did this Court address, the merits oftireGuest was de factoparent
or had custody rights to ANSSmith laddressed only the issue of standing.

A litigant’s standing to sue (or lack thereof) nzhange over timé&. Here,
the General Assembly enlarged the categories dfitstdy-recognized parent-
child relationships. That change in the statutdefinition of “parent,” in turn,
enlarged the categories of litigants with standimgetition for custody> Under
the newly enacted version of I&l. C.§ 8-201 (as amended by SB 8d¢, facto
parents, such as Guest, are now “parents” who btareling to petition for child

custody under 1®el. C. 8§ 721(a). SB 84 did not change the outcome of our

3 Smith | 968 A.2d 1, 16 (Del. 2009).

31d. (“[Guest] is not a legal parent . . . [tlherefovee hold that [Guest] does not have standing
to seek custody under section 721(a)3ee alssupranote 7 (explaining the definition of legal
“parent”).

0 Gen. Motors Corp. v. New Castle Cnty01 A.2d 819, 824 (Del. 1997) (“A change in the
parties’ standing may result from a myriad of sujpsat legal or factual causes that occur while
the litigation is in progress.”).

“1Seel3Del. C.8§§ 721(a), 8-102(12), 8-201 (2010).

12



decision inSmith | however, becausemith linterpreted an earlier version of the
law. That is, Guest and othde factoparents would still lack standing if they
were to petition for custody under the pre-amendnvension of Section 8-201,
since the legal definition of “parent” at that timiel not include ale factoparent®?
Because SB 84 did not “reverse” or render “null &oml” our decision irSmith |

the separation of powers rationaleEnfans v. States inapplicable.

C. Does SB 84 Violate the “Single-Subject”
Provision Of The Delaware Constitutibn

Smith next claims that SB 84 is invalid becausaalates the single-subject
requirement of the Delaware Constitution. This uangnt, which overlaps
somewhat with Smith’s separation of powers claimmsras follows: Sections 1-4
of SB 84 purport to address the legal definition“mdrent.” Sections 5 and 6,
however, are a legislative effort to exercise fundatal judicial powers—which is
a “separate subject” undBvans Combining those two separate subjects into one
statute, therefore, violates the single-subjeatiregnent.

Article 1, section 16 of the Delaware Constitutiprovides that “[n]o bill or
joint resolution, except bills appropriating monéyr public purposes, shall

embrace more than one subject, which shall be sgpdein its title®® As

42 Seel3Del. C.§ 8-201 (2008) (amended 2009).

43 DEL. ConsT. art. I, § 16.

13



explained inEvans “[t]he single-subject and title provisions in Afgcll, § 16 are
intended to assure sufficient notice that legistatithe content of which was
inadequately brought to the public attention, oicalbed sleeper legislation does
not slip through the General Assembfy. That is, article I, section 16 is intended
to prevent the introduction in the legislature dbith with a seemingly “harmless
title[],” but by the time it is enacted by both isigtive chambers, it has collected
such numerous amendments that its ultimate subjatter has changed entirely
from what it was initially’> For that reason, a bill that contains multiplejeats
or whose title would “trap the unwary into inactiomiolates the Delaware
Constitution’®

In Evans we pointed out that HB 31 “graphically illustratthe dangers of
an uninformed legislative vote where the title thfe] bill is inadequate? The
first part of HB 31 expressed a legislative intemtdeclare “null and void” this
Court’s earlier decision iEvans v. Stat& whereas in the second part, the General

Assembly established itself as “the ultimate arbdé the intent, meaning, and

“ Evans v. Stat872 A.2d 539, 551 (Del. 2005) (internal quotatioarks omitted).
*|d. (citation omitted).

“%|d. (quotation marks and citation omitted).

“1d.

82004 WL 2743546 (Del. Nov. 23, 2004).

14



construction of its laws? Further, it required judicial officers to “strigtinterpret
or construe legislative intent” and to “use the asginrestraint in interpreting or
construing the laws of this Stat&.” The title of HB 31, however, gave no notice
that it would impact “at least sixty other statuteswvhich the General Assembly
stated that those statutes must be liberally oadiyoconstrued to accomplish the
General Assembly’s intent” We held, for those reasons, that HB 31
unconstitutionally contained two separate and riistsubjects of legislation—the
first being to “nullfify] and void” an earlier desion of this Court, and the second
being “to confer upon the General Assembly fundaalgndicial powers.*

The legislation involved in this case differs matlefrom that invalidated

in Evans Unlike HB 31, SB 84 does not address multiplejestts SB 84's title

“9H.B. 31, 143th Gen. Assemb. (Del. 2005), codiéi¢dODel. C.§ 5402 (2010).
* The relevant portion of H.B. 31, codified atD@l. C.§ 5403, reads:

(a) Delaware judicial officers may not create oreaih statutes, nor second-guess
the soundness of public policy or wisdom of the &ah Assembly in passing
statutes, nor may they interpret or construe statahd other Delaware law when
the text is clear and unambiguous.

(b) Notwithstanding 8 203 of Title 11, Delaware igidl officers shall strictly
interpret or construe legislative intent.

(c) Delaware judicial officers shall use the utmaestraint when interpreting or
construing the laws of this State.

L Evans 862 A.2d at 552 (emphasis omitted). H.B. 31imlditle reads “AN ACT TO AMEND
TITLE 10 OF THE DELAWARE CODE RELATING TO THE CASBF WARD T. EVANS
V. STATE OF DELAWARE, 2004 WL 2743546 (DEL. SUPRAND GENERALLY THE

INTERPRETATION AND CONSTRUCTION OF DELAWARE LAWS BYDELAWARE

JUDICIAL OFFICERS.” H.B. 31.

52 Evans 862 A.2d at 550.

15



reads “AN ACT TO AMEND TITLE 13 OF THE DELAWARE COb
RELATING TO PARENTS.” Sections 1-3 add a new subsection t®&8 C.§
8-201 that includede factoparent status as an additional type of legal pasieid
relationship. Section 4 amends the statutory definof “parent” in 13Del. C.

§ 2302 to include de factoparent® Section 5 states that “[t]he provisions of this
Act shall have retroactive effect,” and Sectionrévides that “[nJo Court decision
based upon a finding that Delaware does not rezegie facto parent status shall
have collateral estoppel or res judicata effecThese latter two Sections fall
within the scope of the title’s stated subject matbecause they relate to defining,
interpreting, and construirge factoparenthood.

Nor do Sections 5 and 6 of SB 84 introduce the repasubject of
“establish[ing] prospective standards for the judimnterpretation and application
of Delaware laws,” as occurred Evans>®> Neither provision would affect “at
least sixty other statutes,” and neither purpotts ¢onfer upon the General
Assembly fundamental judicial powers” or to decl#ne General Assembly as
“the ultimate arbiter of the intent, meaning, armhstruction” of Delaware law.

Section 6 merely specifies the circumstances whikee judicial doctrines of

3 SeeS.B. 84, 145th Gen. Assemb. (Del. 2009).
> |d. at § 4, codified at 1Bel. C.§ 2302(13) (“Parent’ is as defined by § 8-201His title.”).

%® SeeEvans 862 A.2d at 550.

16



collateral estoppel anas judicatawill not apply. Those circumstances all relate
to de factoparenthood® In short, Sections 5 and 6 of SB 84 deal onlyhiite
one subject identified in SB 84’s title—“parentsfid more specificallyje facto
parenthood.

D. Does SB 84 Violate The Fourteenth Amendraent

Smith’s final constitutional claim is that SB 84lates the Due Process and
Equal Protection Clauses of the Fourteenth Amendnoérthe United States
Constitution.

1. Due Process Argument

Smith first argues that the Family Court violatest due process rights by
failing to consider whether her rights as ANSS®le parent were being
unconstitutionally infringed, before determining ether Guest had any parental
rights at all. Smith relies offroxel v. Granville’” where the United States
Supreme Court held that a “nonparent” visitatioatuge violated a parent’s due
process rights because it “effectively permit[tady third party seeking visitation
to subject any decision by a parent concerningatien of the parent’s children to

state-court review® Smith contends that SB 84 similarly enables apacent,

*°SeeS.B. 84, § 6.
7530 U.S. 57 (2000).

81d. at 67.

17



such as Guest, to petition the Family Court fortateon rights without requiring
the Court to defer to Smith’s decision, as ANS'egoarent, that that visitation
would not be in ANS’s best interests.

Troxeldoes not control these facts. The issue heretig/hether the Family
Court has infringed Smith’s fundamental parentghtito control who has access
to ANS by awarding Guest co-equal parental stalRather, the issue is whether
Guest is a legal “parent” of ANS who would also égarental rights to ANS—
rights that are co-equal to Smith’s. This is natage, likeTroxel where a third
party having no claim to a parent-child relatiops(®.g.,the child’s grandparents)
seeks visitation rightS. Guest is not “any third party.” Rather, she iglaimed)
de factoparent who (if her claim is established, as theia@ourt found it wa%)
would also be a legal “parent” of ANS. Because $huas a legal parent, would
have a co-equal “fundamental parental interestaising ANS, allowing Guest to
pursue that interest through a legally-recognizeshael cannot unconstitutionally
infringe Smith’s due process rights. In short, ®midue process claim fails for

lack of a valid premise.

% See idat 60.
% Custody Petition Op2010 WL 2696112, at *15 (Del. Fam. Ct. Apr. 281Q) (“[Guest] has

established that she is A.N.Sds factoparent pursuant to [1Bel. C] § 8-201(c). Therefore,
the Court finds that [Guest] is A.N.Sde factoparent.”).

18



Our holding is supported by other state court dees For example, ifin
re Parentage of L.B? the Washington Supreme Court addressed a situagiarty
identical to the case at bar. There, the coursidemned whether the petitioner had
standing to petition for custody of a minor childnceived through artificial
insemination during the petitioner’'s 12-year same-®lationship with the child’'s
biological mothef? The biological mother argued that allowing thditimmer to
seek custody of the minor child would infringe thmological mother’s
fundamental parental interests undeoxel®® The Washington Supreme Court

held it would not, becaus#e factoparents were “in legal parity” with biological

%l See, e.gC.E.W. v. D.E.W845 A.2d 1146 (Me. 2004) (recognizidg factoparent status and
placing ade factoparent in parity with a statutory parerfiistad v. Maniagi220 P.3d 595, 606
(Mont. 2009) (holding that a statute, which grantedonparent standing to seek a parenting
interest of a minor child where a parent-child tielaship had been established, did not violate
adoptive parent’s fundamental constitutional righssa parent)7.B. v. L.R.M.786 A.2d 913,
920 (Pa. 2001) (concluding that a lesbhian partressimed a parental status and discharged
parental duties with the consent of [the biologicadther]” and thus has standing as person
loco parentisto bring action for partial custody and visitajpRubano v. DiCenzo759 A.2d
959, 976 (R.l. 2000) (finding no constitutional ktion in permitting ade factoparent to
petition for visitation and custody rightdjy re E.L.M.C, 100 P.3d 546, 558-61 (Colo. Ct. App.
2004) (holding that a compelling state interestpneventing harm to a child satisfies strict
scrutiny analysis, and affirming the recognitiortlué psychological (ode factg parent doctrine

in the context of a former same-sex partner’s ipetitor equal parenting timegert. denied sub
nom. Clark v. McLegdb45 U.S. 1111 (2005).

%2122 P.3d 161 (Wash. 2005) (en bame)t denied sub nom. Britain v. CarvB47 U.S. 1143
(2006).

%31d. at 163-64.

%41d. at 177-79.

19



and adoptive parents. If the petitioner could establiste factoparentage, then the
petitioner and the biological mother “wouldbth have a fundamental liberty
interest in the care, custody, and control of fth#d].”® In those circumstances,
there could be no due process violafibn.

Some courts have concluded that under the commmgrdiafactoparentage
does not confer standing to petition for custodyvisitation of a minor child®
Those cases are inapposite, however, becauseatiiecanferred here was created
legislatively, not judicially. The Delaware Generassembly has expressly
decreed thatle factoparents are legal “parents” who have standing taique for
custody®® Moreover, none of those cases addresses thedegation presented
here—whether a law permittingde factoparent to seek custody of a minor child
violates the due process rights of the child’s ptlegal parent’ As discussed

above, we conclude that it does not.

®°|d. at 177.
®d. at 178 (quotation marks omitted).
*"1d.

%8 See, e.g.Jones v. Barlowl54 P.3d 808 (Utah 2007)anice M. v. Margaret K948 A.2d 73
(Md. Ct. App. 2008).

%9 Seel3Del. C. §§ 721(a), 8-102(12), 8-201 (2010).
9 Although the majority in those cases did not agslte constitutional question presented here,
the dissent in those cases found that recognitfothecfactoparenthood would not violate due

process.SeelJones 154 P.3d at 833 (Durham, C.J., dissenting) (“EIdle factoparent doctrine
does not violate a parent’s due process rightsnihiaxel”); Janice M, 948 A.2d at 99 (Raker,
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2. Equal Protection Argument

Smith next claims that SB 84 violates the Equakdéation Clause, because
it constitutes “special legislation,” specificalthirected at her, that changes the
result inSmith I. This argument essentially restates, albeit infi@rdnt form,
Smith’s earlier claim that Sections 5 and 6 of SBs&ek to nullify this Court’s
Smith Idecision’* More specifically, Smith argues that because éh®sctions
undermine the finality of, and substantively ovantsmith | SB 84 “draw[s] a
line between [Smith] and all others who have prediin a final judicial
determination [by] purporting to rend&mith la nullity, but permitting all other
Supreme Court decisions to stand.”

To succeed on an equal protection claim under as&cbf one” theory, the
plaintiff must show that: (1) there are other sami-situated people who were
treated differently, and (2) there is no rationasis for that disparate treatmént.
To prevail on the first prong, the plaintiff mustasv that the other similarly-

situated persons arerima facieidentical in all relevant respect§”

J, dissenting) (“The [United States] Supreme Csudpinion inTroxel v. Granvilledid not
prohibit the recognition afie factoparents.”).

"L See suprdPart I.B (separation of powers discussion).

"2 New Castle Cnty. v. Wilm. Hospitality, LL@63 A.2d 738, 743 (Del. 2008) (quotiMillage
of Willowbrook v. Olech528 U.S. 562, 564 (2000) (per curiam)).

31d. (quotingPurze v. Village of Winthrop Harbp286 F.3d 452, 455 (7th Cir. 2002)).
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Smith’s claim fails, because she cannot show dedpdreatment as between
herself and other similarly-situated persons. T$a%B 84 does not create a “class
of one,” as Smith argues. Sections 5 and 6 of SBdnot “draw a line between
[Smith] and all others who have prevailed in a [finadicial determination,”
because SB 84 does not reverse or render our aeaissmith 1“a nullity.” ™

Nor does SB 84 amount to “special legislation” ttya&ates an “arbitrary and
discriminatory classification,” since it does ngdesifically name Smith as the
person who is to benefit (or be harmét).To the contrary, SB 84 operates
identically and in the same manner upon all persmslarly situated—-e., all
those who are the subject of a judicial decisicat te factoparent status is not
recognized in Delawar8. Because SB 84 does not create any classifications

among those who have been subjected to that jlidlet@rmination, it does not

offend the Equal Protection Clause of the Fourteé&mhendment.

4 As earlier explained, under the pre-July 6, 20@gsion of the Delaware Code, Guest and
otherde factoparents would not have standing to petition fort@tdg of a minor child. See
supratext accompanying notes 38-42.

> SeeBryson v. Bd. of Funeral Serv. Practitioners of ®iate of De). 402 A.2d 398 (Del.
Super. Ct. 1979) (concluding that the challengeduge violated the Equal Protection Clause
because it named a specific individual, therebyngithat individual a right that would not have
been available to others in similar circumstances).

’® See Nordlinger v. Hahi505 U.S. 1, 10 (1992) (“The Equal Protection Clagses not forbid
classifications. It simply keeps governmental diecimakers from treating differently persons
who are in all relevant respects alikel)nder v. Smith629 P.2d 1187, 1193 (Mont. 1981) (“A
law which operates in the same manner upon albpsrs like circumstances is not ‘special’ in
the constitutional sense.”).
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Having determined that SB 84 is valid and constinal in its entirety, we
turn to Smith’sres judicataand “retroactivity” claims.

[I. Does Res Judicata or Collateral Estoppel
Bar Guest's Custody Petition?

Smith’'s second claim is that the Family Court erredholding thatres
judicata did not bar Guest’s July 6, 2009 custody petitiohhe Family Court
concluded that becausmith Iwas decided on standing grounds and not “on the
merits,” res judicatawould not apply’” That conclusion was erroneous, Smith
urges, becaus&mith | properly read, determined that Guest was notgal le
“parent” of ANS. Thereforeres judicataprecludes Guest from bringing her
renewed custody petition, because this Court haviqusly (and finally)
determined that she is not a legal “parent.”

We reviewde novoa trial court’'s formulation and application of léga
principles’® For Smith 1to bar Guest’s renewed custody petiti@mith | must

constitute either collateral estoppelres judicata Section 6 of SB 84 expressly

" Motion to Dismiss Op 2009 WL 5697869, at *7 (Del. Fam. Ct. Dec. 2002). The Family
Court also concluded thats judicatadid not apply becausemith Iheld Guest lacked standing
to bring her original custody petition, and therefothe Family Court lacked subject matter
jurisdiction over Guest’s original petitionld. That conclusion was error, because the Family
Court has exclusive original subject matter jugidn over custody petitionsSeelODel. C.§
921(3) (2010) (conferring subject matter jurisaiqi).

8 Turner v. State957 A.2d 565, 572 (Del. 2008).
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provides, however, that “[nJo Court decision bas@dn a finding that Delaware
does not recognize de facparent status shall have collateral estoppel or res
judicata effect.® As earlier discussed, the General Assembly mayt lthe
application of judicial common law through legigte, which is what occurred
here®® Therefore,Smith |does not bar Guest's renewed custody petition under
either preclusion doctrine.

But even if the doctrines ofes judicata and collateral estoppel were

otherwise available, they still would not bar Gigestnewed custody petition.
The bar of es judicataarises where there has been a final judgment @merits
in a first suit involving the same parties, follavby a second suit based on the
same cause of actidh. In those circumstanceses judicatabars the second suit.
In contrast tares judicata(which precludes a subsequent lawsuit involvingnesa
parties based on same cause of action), colla@stappel precludes a party from
relitigating a fact issue that has previously béggated and decided in a prior
action involving that part{, “A claim will be collaterally estopped only if ¢h

same [factual] issue was presented in both cabes,ssue was litigated and

9S.B. 84, § 6, 145th Gen. Assemb. (Del. 2009).
8 Seesupranotes 33-34 & accompanying text.

81 Bradley v. Div. of Child Support Enforcement ex fhtterson 582 A.2d 478, 480 (Del.
1990).

82 Columbia Cas. Co. v. Playtex FP, In684 A.2d 1214, 1216 n. 4 (Del. 1991).
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decided in the first suit, and the determinationsweassential to the prior
judgment.®®

Collateral estoppel does not apply beca&seith | never addressed or
decided the factual issue presented here—whethestGsl ade factoparentof
ANS. InSmith | all we held was that the statutory definition gfdé“parent”—as
defined by a prior version of 1Bel. C. § 8-201—did not include de facto
parent® Since by definition Guest was not a legal “pafeintdid not matter, nor
was the Court required to decide, whether Guest avdes factoparent of ANS.
Thereafter, in SB 84 the General Assembly amentedstatutory definition of
legal “parent” to encompaske factoparenthood. That amendment made relevant
for the first time the merits question of whethareGt is (as she claims to be, and
as the Family Court found) @de factoparent of ANS. Because that merits issue
was never raised or decided $mith | collateral estoppel could not preclude its
assertion in this action.

Res judicatds also inapplicable. Firsgmith lwas not a “final judgment on

the merits” that operates to bar Guest’s 2009 dyspetition. Guest’s initial 2004

8 Sanders v. Malik711 A.2d 32, 33-34 (Del. 1998jeealso Messick v. Star Enter655 A.2d
1209, 1211 (Del. 1995) (“The test for applying atdral estoppel requires that (1) a question of
fact essential to the judgment, (2) be litigated §8) determined (4) by a valid and final
judgment.” (quotation marks and citation omitted)).

8 Smith | 968 A.2d 1, 14-15 (Del. 200%ge alsdl3Del C.§ 8-102(12) (2008); 1Bel. C.§ 8-
201 (2008) (amended 2009).
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custody petition was brought under the prior statutiefinition of legal “parent.”
Smith I held only that Guest did not have standing to bimey 2004 custody
petition under that provisiofi. As we have explained, “[s]tanding is the requisit
interest that must exist in the outcome of theydition at the time the action is
commenced® “It is concerned only with the questionwhois entitled to mount
a legal challenge and not with the merits of théjexxt matter of the
controversy.?” BecauseSmith Idid not reach the merits of Guest's 2004 custody
petition, Smith lis not a “final judgment on the merits” that bargeSt’s renewed
custody petition under the doctrineret judicata®

Second, it is well-recognized that the relitigatmran issue of law between
the same parties is not precluded where a newrdetation is warranted to take

into account an intervening change in the appleadaw®® “[S]tatutory changes

8 Smith | 968 A.2d at 16.
8 Gen. Motors Corp. v. New Castle Cnfy01 A.2d 819, 823 (Del. 1997).
87 Stuart Kingston, Inc. v. Robinsdb96 A.2d 1378, 1382 (Del. 1991).

8 See Warth v. Seldid22 U.S. 490, 498 (1975) (holding that a litigemist first have standing
to be able to assert a claim for a final decisiarttee merits)Entegris, Inc. v. Pall Corp 490
F.3d 1340, 1346 (Fed. Cir. 2007) (citing long-siagdorecedent that final judgment requires a
decision “on the merits”)Ruiz Rivera v. Holder666 F.Supp.2d 82, 91 (D.D.C. 2009) (holding
that “the Court’s previous decision . . . was ardssal on standing grounds, not a final judgment
on the merits, and as a result, it cannot be $atithe plaintiff received or had a full and fair
opportunity to litigate the issues alleged in thgtion.” (internal quotation marks and citations
omitted)).

8 Davis v. United Stated17 U.S. 333, 342-47 (1974) (concluding that algfoan issue had
been previously decided on direct appeal, there le®h an intervening change in the law
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that occur after the previous litigation has codelt may justify a new actiorl>”
By changing the definition of legal “parent,” theefi&ral Assembly conferred
standing upon all persons who would qualifydes factoparents to petition for
custody of a minor child. That statutory changesvesacted specifically in
response to this Court’s invitation i8mith | The rationale underlyinges
judicata, namely “the conclusive resolution of disput&si& not implicated here,
because by enacting SB 84, the legislature exprassnded to enable persons
such as Guest to petition for custddyBefore SB 84, Guest had no legal ability to
do so.

[1l. Did The Family Court Err In Applying SB 84 “Retroatively’ ?

Smith’s final claim arises from the Family Courntienial of her two motions
in limine. She argues that in determining whether Guestamasfactoparent, the

Family Court erroneously applied SB 84 by consiugrevidence of events that

entiting a defendant to relitigate that issue immation to vacate judgmentRESTATEMENT
(SECOND) OF JUDGMENTS 8§ 28(2) (1982) (discussing exceptions to the géneda of issue
preclusion).

% Alvear-Velez v. Mukase$40 F.3d 672, 678 (7th Cir. 2008) (citiffgderated Dep't Stores,
Inc. v. Moitie 452 U.S. 394, 398-99 (1981)nited States v. FisheB64 F.2d 434, 439 (7th Cir.
1988), and 18 AMES WM. MOORE ET AL, MOORES FEDERAL PRACTICE { 131.22[3] (3d ed.
1999)).

%1 Kremer v. Chem. Constr. Corpt56 U.S. 461, 466 n.6 (1982).
92 See50 C.J.SJUDGMENTS § 989 (2010) (recognizing thegs judicatadoes not apply where a

second suit seeks an adjudication of rights undestaute enacted subsequent to the
determination of the first action).
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occurred before the bill's enactment date (Jul20®9). Smith cite®ullman, Inc.
v. Phoenix Steel Corf.as support for her argument that when applyingite, a
court may consider only events occurring after gtatute’s enactment date.

We normally review a trial court’s decision to axd¢ evidence for abuse of
discretion”* Smith’s claim, however, requires us to intergretatute. We review
guestions of statutory interpretatiadl® novoto determine whether a trial court
“erred as a matter of law in formulating and apmlyiegal precepts Under
Delaware law, there must be clear legislative ntem a law to be applied
retroactively?®

Smith’s reliance orPullmanis misplaced. IrPullman the Superior Court
concluded that the new statute did not permit aeraition of evidence occurring
before the statute’s enactment date, because itbpxpress terms, the new law is

not retroactive. . . ¥ The court then concluded that “it was the intehthe

%3304 A.2d 334 (Del. Super. Ct. 1973).

% Kiser v. State769 A.2d 736, 739 (Del. 2001).

% Wilson v. Sicp713 A.2d 923, 924 (Del. 1998).

% Hubbard v. Hibbard Brown & C9.633 A.2d 345, 354 (Del. 1993) (“Delaware courts éhav
recognized the general principle that statutes moll be retroactively applied unless there is a

clear legislative intent to do so.”).

% pullman 304 A.2d at 338.
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legislature to allow all contracts entered intoopto the effective date of the new
law to remain unaffected by the [statutory] change’®®

This case differs materially frorRullman Here, the General Assembly
clearly intended for SB 84 to apply to past everfi®ction 5 of SB 84 expressly
provides that SB 84 “shall have retroactive effét.And, apart from Section 5,
the codified statutory language itself also suppthis conclusion—newly enacted
Section 8-201(c) requires a court to look backinmetto determine whetherde
facto parent-child relationship has been establisfi®dThat codified language
evinces a statutory intent for the court to consple-enactment events. On that
basis, the Family Court properly considered evémis occurred before SB 84’s
July 6, 2009 enactment date in determining whe@ggst is ade factoparent of
ANS.

CONCLUSION

We empathize with both parties in having to corgintlhe process of
litigating who has custody of ANS. We also ares#tgre to the emotional
considerations and frustrations that both parteegehexperienced throughout this

process. The General Assembly, however, has maule policy decision to

recognize persons, such as Guest, as legal “paresis are entitled to seek

98
Id.
%9'S.B. 84, § 5, 145th Gen. Assemb. (Del. 2009).

19013 Del. C.§ 8-201(c) (2010).
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custody of their minor children. Our judicial ralequires us to give full meaning
and effect to those legislative changes. For bwva reasons, the judgment of the

Family Court is affirmed.
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