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STEELE, Chief Justice:



On February 28, 2008, after a tender offer, GolGelecom, Inc. merged
into Lillian Acquisition, Inc., a wholly-owned suidgary of Open Joint Stock
Company Vimpel-Communications. Golden remainethasurviving entity, and
all tendering Golden shareholders received $10Sip@re. Global GT LP and
Global GT Ltd. (collectively, Global), Golden shhoéders, sought appraisal. The
Court of Chancery valued Golden at $125.49 peresh@olden appealed, Global
cross-appealed, and we affirm.

. FACTS AND PROCEDURAL HISTORY

Golden incorporated in Delaware in 1999, and has beaded on NASDAQ
since going public in September 1999. Its twodatgshareholders at all relevant
times were Altimo and the Telenor Group, owningragpmately 27% and 18% of
Golden, respectively. In early 2007, VimpelComiired Golden that VimpelCom
wanted to acquire Golden. Altimo and the Telenayup were also the two largest
shareholders of VimpelCom, owning approximately 38d 30%, respectively.

On May 17, 2007, Golden formed a special committéendependent
directors, unaffiliated with Altimo and Telenor, tssess and pursue potential
transactions. In early September 2007, VimpelCoopgsed a tender offer to
Golden at $80 per share. In late September 200@p&Com proposed a refined

range of $80 to $95 per share, in conjunction @tiden’s rising stock price. On



November 12, 2007, VimpelCom again raised its ofte100 per share. The
special committee rejected the offer. On Noven#®r2007, VimpelCom offered
$103 per share, and the special committee agaiotegj the offer.

On December 1, 2007, VimpelCom offered $105 perreshand on
December 3, 2007, the special committee recommetidednerger at that price
and the Board of Directors unanimously approved rd@mmendation. The
special committee had never solicited other biddersattempted to auction
Golden, and it had received notice from Altimo tAdtimo would not consent to
any acquisition by any bidder other than VimpelCo@n December 20, Credit
Suisse delivered a fairness opinion in supporhef$105 per share price. Golden
distributed that fairness opinion, along with Gaige business plan, to all
shareholders. The companies signed a Merger Agneteom December 21, 2007,
which called for a cash tender offer for all thestanding shares of Golden’s
common stock and a backend merger in which alleshawot tendered were
converted into the right to receive the same ampanshare in cash.

Ultimately, shareholders tendered 94.4% of Goldestisres before the
tender offer expired, and another 2.2% accepteds1ld® per share price shortly
thereafter. Global, however, declined to tendairtishares, and opted for an
appraisal remedy under Delaware General Corporate &ection 262(h). On

April 23, 2010, the Court of Chancery issued annign in the appraisal
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proceeding that the fair value of Golden as of ierger date was $125.49 per
share, and it awarded Global a judgment accordingly

Golden now appeals the judgment. First, Goldemesghat the Court of
Chancery erred by failing to defer to the mergecgr Supported by the arms-
length nature of the merger and the efficient migpkiee, Golden contends that the
merger price indicated Golden’s fair value for msgs of appraisal. In so
contending, Golden requests that this Court adagitiadard requiring conclusive
or, in the alternative, presumptive deference t rrerger price in an appraisal
proceeding. Second, Golden objects to the CourtCbancery’'s valuation.
Specifically, Golden argues that the Vice Chancellbused his discretion by
giving no weight to the market evidence and by mgkifactual findings
unsupported by the record. Golden also conteraighie Vice Chancellor erred as
a matter of law and abused his discretion by camsid a blended beta, accepting
Global’s expert's proffered Equity Risk Premiumgdaaccepting Global’'s expert’s
proffered long term growth rate in its discountegit flow calculation.

Global contests all of Golden’s contentions andssappeals the Court of
Chancery’s judgment. Specifically, Global conterilat the Vice Chancellor

erred by using the incorrect tax rate and by fgitim consider the Barra beta.



[I. ANALYSIS
Our review isde novo to the extent a trial court decision implicateg th
statutory construction of DGCL § 262 We use an abuse of discretion standard
and grant significant deference when we reviewucfindings in a statutory
appraisal proceedirfg.
A. Therels No Basis For a Court, In a Statutory Apprasal Proceeding, To

Conclusively, Or Even Presumptively, Defer To a Mager Price As
Indicative Of “Fair Value.”

In an appraisal proceeding, the Court of Chancehall determine the fair
value of the shares . . . together with interdsdny, to be paid upon the amount

determined to be the fair valud.” Section 262(h) neither dictates nor even

1 M.P.M. Enters,, Inc. v. Gilbert, 731 A.2d 790, 795 (Del. 1999).
21d.
38Dd. C. § 262(h).

(h) After the Court determines the stockholders emtittean appraisal, the appraisal
proceeding shall be conducted in accordance wehules of the Court of Chancery,
including any rules specifically governing appragaceedings. Through such
proceeding the Court shall determine the fair vali#he shares exclusive of any element
of value arising from the accomplishment or exp@ateof the merger or consolidation,
together with interest, if any, to be paid upondngunt determined to be the fair value.
In determining such fair value, the Court shallt&kto account all relevant factors.
Unless the Court in its discretion determines ofise for good cause shown, interest
from the effective date of the merger through thtedf payment of the judgment shall
be compounded quarterly and shall accrue at 5%tbedrederal Reserve discount rate
(including any surcharge) as established from tiongme during the period between the
effective date of the merger and the date of paymkthe judgment. Upon application
by the surviving or resulting corporation or by atgckholder entitled to participate in
the appraisal proceeding, the Court may, in itsrdison, proceed to trial upon the
appraisal prior to the final determination of thec&holders entitled to an appraisal. Any
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contemplates that the Court of Chancery shouldidenshe transactional market
price of the underlying company. Rather, in detemg “fair value,” the statute
instructs that the court “shall take into accouhtelevant factors” Importantly,
this Court has defined “fair value” as the valueatgstockholder of the firm as a
going concern, as opposed to the firm’s value & ¢bntext of an acquisition or
other transaction. Determining “fair value” through “all relevantd@rs” may be
an imperfect process, but the General Assembly deiermined it to be an
appropriately fair process. Section 262(h) costrappraisal proceedings, and
there is little room for this Court to graft commiaw gloss on the statute even if
we were so inclined.

Section 262(h) unambiguously calls upon the Coti€lmancery to perform
an independent evaluation of “fair value” at the time of a tran8an. It vests the

Chancellor and Vice Chancellors with significantsatetion to consider “all

stockholder whose name appears on the list filetheéysurviving or resulting corporation
pursuant to subsection (f) of this section and Wwae submitted such stockholder's
certificates of stock to the Register in Chancérsuch is required, may participate fully
in all proceedings until it is finally determineubat such stockholder is not entitled to
appraisal rights under this section.

41d.

® Gilbert, 731 A.2d at 795 (“Fair value, as used in § 26¢hinore properly described as the
value of the company to the stockholder as a goomgern, rather than its value to a third party
as an acquisition. We have long recognized thiatréato value a company as a going concern
may result in an understatement of fair value.ii{g Gonsalves v. Sraight Arrow Pubs., Inc.,
701 A.2d 357, 362 (1997%ede & Co. v. Technicolor, 684 A.2d 289, 289 (1996Baron v.
Pressed Metals of Am,, Inc., 123 A.2d 848, 854 (1956)).
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relevant factors” and determine the going conceatuer of the underlying
company. Requiring the Court of Chancery to defeprelusively or
presumptively—to the merger price, even in the fata pristine, unchallenged
transactional process, would contravene the unambglanguage of the statute
and the reasoned holdings of our precedent. Itldvowappropriately shift the
responsibility to determine “fair value” from thewt to the private parties. Also,
while it is difficult for the Chancellor and Vice h@ncellors to assess wildly
divergent expert opinions regarding value, infléxilbules governing appraisal
provide little additional benefit in determiningaif value” because of the already
high costs of appraisal actions. Appraisal is, dgsign, a flexible process.
Therefore, we reject Golden’s contention that thigeVChancellor erred by
insufficiently deferring to the merger price, and weject its call to establish a rule
requiring the Court of Chancery to defer to the geerprice in any appraisal
proceeding.

B. We Decline To Adopt a Bright Line Rule That a Compay, In _An

Appraisal Proceeding, Is Bound By Company-SpecifidData It Has
Previously Sent To Its Stockholders.

On crossappeal, Global argues that Golden shoultiane been allowed to
disavow the tax rate set forth in the fairness igpinit distributed to its
stockholders—an opinion procured by Golden andgmexp by Golden’s financial

advisor using Golden’s input, assistance, and a@bro Global is correct that
7



“[s]tockholders are entitled to rely upon the tfuthess of all information
disseminated to theni.” Global is also correct that the “primary purpase[]
fairness opinion[s] . . . [i]s to convince the dtholders to whom the tender offer
[i]s to be made that the price offered [i]s fair.Global argues on that basis that
prohibiting public companies from walking away frdheir own company specific
data previously provided to stockholders reemplegasthe important role of the
duty of candor in Delaware’s corporation law angmrts the goal of an accurate
determination of “fair value” in appraisal.

We decline to adopt a rule that binds public congmrio previously
prepared company specific data in appraisal praoged First, as we stated
above, appraisal is, by design, a flexible procédse statute gives the Chancellor
and Vice Chancellors significant discretion, ané #doption of strict rules to
govern the process, as a general matter, likelyldvincrease the price of an
already expensive proceeding. Second, Sectiorh2@a(trols, it is unambiguous,
and it nowhere requires the appraising authoritsetjuire the parties to adhere to
previously prepared data. Rather, it vests thetowsith significant discretion to

consider “all relevant factors.” Third, public companies distribute data to their

® Malonev. Brincat, 722 A.2d 5, 10 (Del. 1998).
7 Joseph v. Shell Oil Co., 482 A.2d 335, 341 (Del. Ch. 1984).

8 See § 262(h).



stockholders to convince them that a tender offieeps “fair.” In the context of a
merger, this “fair” price accounts for various tsantional factors, such as
synergies between the companies. Requiring putimpanies to stick to
transactional data in an appraisal proceeding waqdgt short shrift to the
difference between valuation at the tender offagest—seeking “fair price” under
the circumstances of the transaction—and valuatidhe appraisal stage—seeking
“fair value” as a going concern. Finally, to the extent that allowing a public
company to advocate different data at the tendir @nd appraisal stages of a
transaction implicates concerns about director @lmfsthe system, shareholders
remain protected by fiduciary duties and their trigh complain and recover for
fiduciary misconduct.

We expect many companies will advocate the samganynspecific data in
appraisal proceedings that they have previouslyoeated in proxy materials.
Delaware law does not require them to do so, howelrestead, we recognize that
the Chancellor and Vice Chancellors can—and gelgeshlould—consider and
weigh inconsistencies in data advocated by a coypéiere, the Vice Chancellor
had a rational basis for accepting Golden’s prefieiax rate, albeit different than

the tax rate in its proxy statement.

% See Gilbert, 731 A.2d at 795.



C. The Vice Chancellor Did Not Abuse His Discretion InHis Valuation.

The Court of Chancery abuses its discretion onlemwheither its factual
findings do not have record support or its valuat® clearly wrond? This is a
formidable standard and we accord Court of Chandetgrminations of value a
high level of deference on appéal.We defer because, over time, the Court of
Chancery “has developed an expertise in casesfype.”? In addition, while
discharging its statutory mandate, it is entiralgger for the Court of Chancery to
adopt one expert’'s model, methodology, and calcuatif they are supported by
credible evidence and the judge analyzes thentaltition the record® As long
as they are supported by the record, we will dédethe Court of Chancery’s
factual findings even if we might independentlyatea different conclusioff.

Against this background of deference, we find tihat record supports the
Vice Chancellor's findings of fact and valuation th@ds. In his opinion, he
addressed each of these findings of fact and valuatethods, and he followed an

orderly and logical deductive process in arrivitidnia conclusions with respect to

19M.G. Bankcorp., Inc. v. Le Beau, 737 A.2d 513, 526 (1999).
d.

21n re Appraisal of Shell Qil Co., 607 A.2d 1213, 1219 (1992).
13M.G. Bankcorp., 737 A.2d at 526.

14 Cede & Co. v. Technicolor, Inc., 884 A.2d 26, 35 (2005).
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the factual issues disputed on this appeal. To@rdesupports his conclusions and
he did not abuse his discretion.
ll.  CONCLUSION

The Vice Chancellor did not err by failing to deterthe deal price when
conducting his appraisal valuation, and we declioeadopt a rule that the
Chancellor or Vice Chancellors must defer concleisivor presumptively to the
deal price as indicative of fair value in an apgabiproceeding. Also, the Vice
Chancellor did not err by accepting Golden’s pnafte tax rate, which was
different than the tax rate it advocated in itsxyronaterials, and we decline to
adopt a rule binding public companies in apprapg@ceedings to previously
disseminated company specific data. Finally, thee\Chancellor did not abuse
his discretion in his valuation.

The judgment of the Court of Chancery is affirmed.
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