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This action involves a dispute over Delaware unmedumotorist (“UM”)
benefits. Aneita Patterson is a Delaware resigdgmd was injured while driving
her automobile in New Jersey. A New Jersey residsBan Armstrong, was at
fault for the collision. Patterson filed a claingaanst Armstrong’s insurance
carrier, Allstate. Allstate denied the claim. tBegon then brought this action for
uninsured motorist benefits against her Delawaseirance carrier, State Farm.
State Farm moved for summary judgment on the grdabat Patterson was not
“legally entitled to recover” from Armstrong undéne New Jersey law, and
therefore, was not eligible to receive UM beneliteder the State Farm policy.
The Superior Court determined that Delaware lawliappdenied State Farm’s
motion for summary judgment and awarded compengatamages to Patterson.
On appeal, State Farm argues that the Superiort @n@d as a matter of law Iin
concluding that Patterson was “legally entitledrégover” against the tortfeasor
under title 18, section 3902(a) of the Delaware €€odVe find no merit to State
Farm’s position and affirm.

Facts and Procedural History

Jean Armstrong rear ended Aneita Patterson on a Mesey highway on

February 1, 2007. Patterson is a Delaware resm@hher vehicle is registered in

Delaware. Her Delaware carrier, State Farm Mut&datomobile Insurance



Company, insured her under a policy issued in Dataw Allstate Insurance
Company insured Armstrong.

After the accident, Patterson filed a third parodiby injury claim for soft
tissue injuries with Allstate. Allstate denied teeson’s claim because Allstate did
not believe that Patterson had pierced the “vetivakshold” under the New Jersey
Verbal Tort Threshold Statute, which limits torskd recovery in New Jersdy.

On April 16, 2008, Patterson sued State Farm inDbe&aware Superior
Court to recover UM benefits under her own Delawansurance policy.
Patterson’s insurance policy provided for UM betsefip to $100,000 per person
and $300,000 per accident. Although the partieseathat Armstrong is uninsured
and at fault for the collision, State Farm deniederage and moved for summary
judgment on the ground that Patterson was not liegatitled to recover” from
Armstrong under the New Jersey Verbal Tort ThrasHatatute. The Superior
Court disagreed and denied State Farm’'s summaiymadt motion, concluding
that Delaware law applies and Patterson could erco\W benefits to the extent

she could prove fault and damages.

! According to New Jersey’s “verbal threshold” stafunoneconomic damages for personal
injury are only available in cases of “death; digmberment, significant disfigurement or
significant scarring; displaced fractures; losa ¢étus; or a permanent injury within a reasonable
degree of medical probability, other than scaronglisfigurement.” N.J. Stat. Ann. § 39:6A-8.
In this case, the parties dispute whether Patt&rsojury is sufficiently permanent, within the
meaning of the final category, to defeat this latigdn on recovery.
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Patterson and State Farm then stipulated thatwloeyd submit the issue of
damages to an inquisition before a Superior Coudmgissioner. The
Commissioner determined the fair compensation fattelson’s injuries to be
$20,000. The Superior Court entered a final judgnme that amount in favor of
Patterson and this appeal followed.

Standard of Review

“This Court reviewsde novothe Superior Court’'s grant or denial of
summary judgment ‘to determine whether, viewing faets in the light most
favorable to the nonmoving party, the moving paidg demonstrated that there are
no material issues of fact in dispute and that ni@ving party is entitled to
judgment as a matter of law?” We reviewde novoquestions of statutory
interpretatiorr.

Title 18, Section 3902 of the Delaware Code

Section 3902 requires all Delaware insurance pdicio provide UM
benefits to protect insured drivers from ownersperators of uninsured or hit-an-
run vehicles. Section 3902(a) relevantly provides:

No policy insuring against liability arising out dhe
ownership, maintenance or use of any motor velsicéd|

be delivered or issued for delivery in this Statghw
respect to any such vehicle registered or prinlyipal

2 Brown v. United Water Delaware, In® A.3d 272, 275 (Del. 2010) (quotititstate of Rae v.
Murphy, 956 A.2d 1266, 1269-70 (Del. 2008)).

% Freeman v. X-Ray Assocs., P.B.A.3d 224, 227 (Del. 2010) (citifgambro v. Meyer974
A.2d 121, 129 (Del. 2009)).



garaged in this State unless coverage is providectin

or supplemental thereto for the protection of pesso
insured thereunder who ategally entitled to recover
damagesfrom owners or operators of uninsured or hit-
and-run vehicles for bodily injury, sickness, dsea
including death, or personal property damage nesult
from the ownership, maintenance or use of such
uninsured or hit-and-run motor vehicle.

Consistent with section 3902(a), the policy issbhpdbtate Farm to Patterson
provides UM benefits “for bodily injury and propgramage an insured is legally
entitled to recover from the owner or driver ofiamnsured vehicle.” There is no
dispute that if Delaware law applies, Pattersoanstled to recover the damages
which the New Jersey statute disallows. Delawararts have consistently
interpreted section 3902 to protect Delaware mst®ifrom an irresponsible driver
causing injury or death. The statute permits a Delaware motorist to “nmitns
own liability coverage and take to the roads knawihat a ‘certain amount of
protection will always be available™

Although a claim for insurance policy benefits asisout of contract, we
have held that tort law governs the assessmertieofibderlying damag&s.To
determine whether Patterson is “legally entitled rexover” the underlying

damages in this case, we must determine by a clodidaw analysis whether

Delaware law or New Jersey law applies.

* See Deptula v. Horace Mann Ins. C842 A.2d 1235, 1237 (Del. 2004).

® Travelers Indem. Co. v. LakB94 A.2d 38, 42 (Del. 1991) (quotikglams v. Delmarva Power
& Light Co,, 575 A.2d 1103, 1107 (Del. 1990)).

®See idat 41, 43,



The Choice of Law Analysis
When conducting a choice of law analysis, Delaw@oirts follow the
“most significant relationship” test in the Restagnt (Second) of Conflict of
Laws.! Section 145(1) of the Restatement provides thatflaw of the state with
the most significant relationship to the occurreraced the parties under the
principles stated in § 6 is the governing fawSection 6(2) provides that the
following seven factors are relevant in conductinghoice of law inquiry:

(a) the needs of the interstate and internatioysiems,

(b) the relevant policies of the forum,

(c) the relevant policies of other interested statexd the
relative interests of those states in the determwinaof the
particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particulatdiof law,

(f) certainty, predictability and uniformity of nels, and

(g) ease in the determination and application efldw to be
applied.

Section 145(2) also instructs that when applyirggdéction 6 factors, courts
should take into account the following four consact

(a) the place where the injury occurred,

(b) the place where the conduct causing the impaourred,

(c) the domicile, residence, nationality, placeiraforporation
and place of business of the parties, and

(d) the place where the relationship, if any, bemvéhe parties
IS centered.

" See id.at 46-47 (replacingex loci delicti with the Restatement's “most significant
relationship” test).
8 RESTATEMENT (SECOND) OF CONFLICT OFLAWS § 145(1) (1971).

6



Finally, section 146 provides that the law of thates where the injury
occurred should apply “unless, with respect togaeicular issue, some other state
has a more significant relationship under the mples stated in [section] 6 to the
occurrence and the parties.”

Delaware Law Applies

We find that Delaware has a more significant retathip to the occurrence
and the parties under the section 6 factors antbaet45(2) contacts. Patterson is
a Delaware resident suffering in Delaware from¢hesequences of her injuriés,
State Farm, a Delaware carrier, insured Pattersobddily injury under a policy
issued in Delawar®, and the parties’ relationship and dispute are ezedqt in
Delaware'’ Most importantly, Delaware has a strong policyawor of Delaware
motorists taking to the roads knowing that a certamount of protection will
always be availabl¥&. Even though the collision occurred in New Jerdey to the
fault of a New Jersey resident, there is no conmglissue of New Jersey public
policy here.

This Court’s decision iffravelers Indem. Co v. LaKds directly on point.
At issue inLake was a choice between Delaware law and Quebec faih®

amount of damages a Delaware resident could redomera Delaware insurance

® SeeRESTATEMENT § 145(2)(c).

035eeid.

11 SeeRESTATEMENT § 145(2)(d).

12See Lake594 A.2d at 42; BSTATEMENT §8 6(2)(b), (d), (e) and (f).
13594 A.2d 38 (Del. 1991).



carrier. Quebec law set a limit of $29,400 on alaynages recovery. Under
Delaware law, the plaintiff irLake could recover the full amount of monetary
damages up to the policy limit of $300,000. Lake we adopted the “most

significant relationship” test and concluded thaldvare law applied on the legal
issue of the amount of damages the plaintiff coattbver. We explained:

There is no compelling issue of Quebec public pdtiere. The
parties are not residents of Quebec. The truclelveks driving
when the accident occurred was not registered ieb@c The
only connection with Quebec is that the accidectuoed there.

In comparison, Delaware clearly has the “most $icpmt
relationship” to the issues presented. Lake ie@dent of
Delaware. Travelers obviously conducts substariediness
here. The uninsured motorist coverage provision of Lake’s
policy arose out of Delaware law and involves issoé vital
importance to all Delaware citizeds

While the tortfeasor inLake was not a resident of Quebec, we find that
distinction to be of no moment. The rationalekeht v. Nationwide Prop. & Cas.
Ins. Co,™ which we find persuasive, explains why. Kent the Superior Court
considered facts nearly identical to this caseer&hin concluding that New Jersey
had no interest in the dispute, the Superior Ceaid:

While the accident occurred in New Jersey, invavan New
Jersey resident, and New Jersey law gives thee&sti
immunity from suit for noneconomic loss in furtheca of New
Jersey’'s overall effort to contain the cost of aubbile

insurance in that jurisdiction, such New Jerseylipytolicies
are not impacted by the resolution of this caske New Jersey

14 See Lake594 A.2d at 48 (emphasis added).
15844 A.2d 1092 (Del. Super. 2004).



tortfeasor will not be impacted, and that is thetyparotected
by the New Jersey statufe.

The Superior Court concluded that Delaware law iadpbecause Delaware had
the most significant relationship to the issue:

[T]he relationship between the parties arises flrmmontract

between a Delaware citizen and an insurance company

registered to do business in Delaware. The cantwas

entered into and the premiums were paid in Delawafb@e

policy relates to a vehicle registered in Delawend the scope

of the coverage provided in the policy is goverbgdelaware

statutes. The public policy of Delaware, expresgedts

uninsured motorist statute, is to permit a Delawaorist to

take to the roads knowing that a certain amourprofection
will always be availablé’

We agree with this rationale, which applies witlu@dorce here.

A Delaware resident who is driving out of state sloet have to travel far to
encounter limitations imposed by (non-Delaware)aloaw on actual damages
caused by a tortfeasor outside of Delaware. Buatwhk critical is that the
consequences of that tortfeasor’'s conduct are redgffm Delaware which imposes
no thresholds or caps on actual damages. Thosegoences are not suffered in
the state where the accident occurred. Delawas¢hmamost significant interest in
applying its law where what is at stake is the trighthe injured Delaware citizen

to recover the full amount of his or her actual dges:° We recognize that New

%1d. at 1095 (citation omitted).

171d. at 109596 (citation and quotations omitted).

18 Cf. Kent County v. Sheperd@13 A.2d 290, 301 (Del. 1998) (“[P]ublic policy. .. favors
permitting [plaintiffs] to recover the full amouaf monetary damages . . . ."”)

9



Jersey has an interest in reducing premiums fociiizens by abrogating certain
damages claims. But that interest is minimal whempared to the interest of
Delaware, which is the most significant interesttie circumstances presented
here. For that reason, a proper application ofaice of law rule compels the
conclusion that Delaware law applies and that thpe8or Court did not err in
applying Delaware law in this caSe.
No Statute of Limitations Bar

Finally, State Farm argues that Patterson is bdrosa recovery because the
applicable statute of limitations has run. Alilstate Ins. Co. v. Spineflf this Court
held that the applicable statute of limitationsaanUM benefits cause of action is
controlled by contract law and is, therefore, thyears® Because Patterson
brought this action within three years, State Faranument is without merit.

Conclusion

The judgment of the Superior CourtASFIRMED .

19 Although the choice of law analysis employed biyeotstates has varied, many states have
also concluded that an insured may recover UM lsnief circumstances similar to this case.
See, e.g.Huber Engineered Woods, LLC v. Canal Ins., @G80 S.E.2d 739, 743 (N.C. App.
2010); Ohayon v. Safeco Ins. Co. of lllinpig47 N.E.2d 206, 483 (Ohio 200lolcomb v.
Universal Ins. Cq.640 So.2d 718 (La. Ct. App. 1994); Matter of Adte Ins. Co. (Stolarz), 81
N.Y.2d 219, 613 N.E.2d 936 (N.Y. 1993)artzler v. Am. Fam. Mut. Ins. G881 S.W.2d 653,
657 (Mo. App. W.D. 1994)Continental Ins. Co. v. How&88 So.2d 917 (Fla. Dist. Ct. App.
1986);Hague v. Allstate Ins. C0289 N.W.2d 43 (Minn. 1978};ewis v. American Family Ins.
Group, 555 S.W.2d 579, (Ky. 1977)ravelers Indem. Co. v. Stearn358 A.2d 402 (N.H.
1976).

20443 A.2d 1286 (1982).

?! See idat 1289-90.
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STEELE, Chief Justice, andACOBS, Justice, dissenting:

The text of 18Del. C. § 3902(a) is unambiguous. We disagree with our
colleagues’ application of the “most significantateonship” tort choice of law
analysis to the facts of this case. Therefore,anee compelled to dissent. We
dissent because (1) New Jersey tort law should epippapply to determine
whether Patterson is “legally entitled to recovamages” from Armstrong and
gualifies to claim UM benefits from State Farm, (8w Jersey’s tort statute of
limitations is the relevant limiting statute, ar8) (ve disagree with the majority’s
interpretation of and heavy reliance upon two cadesnt v. Nationwide Prop. &
Cas. Ins. CG% andTravelers Indem Co. v. Laké

A. 18Dd. C. 8 3902 determines UM benefits to be a form of

supplemental insurance and requires a plaintiff tqorove a legal

entitlement to recover damages from a tortfeasor ag condition
precedent to claiming UM benefits.

According to 18Del. C. § 3902(a), all Delaware insurance policies must
provide for UM benefits to protect insured drivarbo are “legally entitled to

recover damages from owners or operators of urgasar hit-and-run vehicle$®

22844 A.2d 1092 (Del. Super. 2004).
235094 A.2d 38 (Del. 1991).
24 18Del. C.§ 3902 Uninsured and underinsured vehicle coveiagelvency of insurer.

(a) No policy insuring against liability arising out tfe ownership, maintenance or use
of any motor vehicle shall be delivered or issusddielivery in this State with respect
to any such vehicle registered or principally gachgn this State unless coverage is
provided therein or supplemental thereto for thetgmtion of persons insured
thereunder who are legally entitled to recover dggsarom owners or operators of
uninsured or hit-and-run vehicles for bodily injusyckness, disease, including death,

11



For purposes of this section, “uninsured vehictea idefined term encompassing a
vehicle covered by insurance, but under which tiserrier denies coverage.The
public policy supporting Section 3902 is to helpured drivers protect themselves
against an irresponsible driver who causes injurydeatt?® The statute
effectuates this policy by requiring insurance camips to provide UM benefits as
“only supplemental coveragé’"designed to decrease—not eliminate—the risk of
loss to innocent motoristé.

The fact that UM benefits generally represent thly oecovery an insured
driver receives in an accident with an “uninsurddVer does not change the fact
that the General Assembly intended UM benefits éosbpplementary in nature
and did not intend for auto insurance carriers ramting with Delawarians to
create an entirely new or alternative damages rgfifetlonetheless, they remain

beneficial to insured drivers because they allogurad drivers to “take to the

or personal property damage resulting from the eoghp, maintenance or use of
such uninsured or hit-and-run motor vehicle.

518 Del. C.§ 3902(a)(3)(b). In this case, because Allstateiet Patterson’s damages claim,
both parties agree that Armstrong was driving anirffsured vehicle.” We agree, as do our
colleagues.

26 Aetna Cas. & Sur. Co. v. Kennd70 A.2d 1172, 1175 (Del. 1990) (citiffgank v. Horizon
Assur. Ca.553 A.2d 1199, 1205 (Del. 1989)).

*"Lake 594 A.2d at 43.

*® Frank, 553 A.2d at 1205.

29 See Lake594 A.2d at 42 (“Delaware courts have consisgeintlerpreted Section 3902 as a
form of supplemental coverage . . ..").
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roads knowing ‘that a certain amount of protectiitl always be available®
whenever they are legally entitled to recover fitortfeasor

Purchased UM benefits exist to provide insuranceei@ge for an insured
driver who would not otherwise receive it because tortfeasor is “uninsured.”
Yet, the innocent insured cannot access his UM fiisrad all unless he can first
prove that he is “legally entitled to recover daesigfrom the “uninsured”
tortfeasor’® In this sense, a plaintiff's “legal[] entitle[m@no recover damages”
from his tortfeasor is a condition precedent to elaym for UM benefits from his
own UM coverage provider.

Therefore, analyzing any claim for UM benefits ilwes a two-step process.
The first step involves determining whether thensént insured is “legally entitled
to recover damages” from the tortfeasor. If th@nolnt insured is not “legally
entitled to recover damages” from the tortfeadue,analysis ends and the claimant
insured cannot successfully recover UM benefitenflfos carrier. Alternatively, if
the claimant insured is “legally entitled to recodamages” from the tortfeasor,
then the second step involves calculating the prepsount of contractual UM

benefits that will compensate him for his damages.

%0 |d. (quotingAdams v. Delmarva Power & Light C&75 A.2d 1103, 1107 (Del. 1990)).

31 § 3902(a)Allstate Ins. Co. v. Spinell#43 A.2d 1286, 1291 (Del. 1981) (“Indeed, a cl&m
uninsured motorist benefits, by its very naturedmees ‘operative,’ not upon the occurrence of a
motor vehicle accident, but only after the claim@sured has established that he/she is ‘legally
entitled to recover damages from (the) owners aratprs of (the) uninsured or hit-and-run
motor vehicle.™).

13



In this case, State Farm argues that Pattersomtisiegally entitled to
recover damages” from Armstrong at all. Consedygettie dispute in this case
centers on the dispositive first step of the UMirnlanalysis. To answer the
guestion whether Patterson is “legally entitled recover damages” from
Armstrong so that she qualifies for UM benefits, meist first determine the
proper law to apply. Because New Jersey tort lasukl apply to determine
Patterson’s “legal[] entitle[ment] to recover damg against Armstrong, we
would reverse the Superior Court’s judgment andarahthe case for additional
proceedings consistent with this analysis.

B. New Jersey tort law governs whether Patterson is égally entitled
to recover damages” from Armstrong.

The majority assert that tort law is the approgrigtcisional law to apply in
this case. We agree. Although a claim for UM wnderinsured benefits arises out
of contract, this Court has previously used tow B0 assess the underlying
damages? Tort law is particularly appropriate in a caseend) as here, the parties
dispute the first step condition precedent of tiM henefit claim analysis. This
approach makes sense, since the relevant partoesmsoder at this first step are not
Patterson and State Farm, but Patterson and AmgsttoBecause Patterson and

Armstrong have no contract between them, conteaetarinciples have no place in

32 See, e.g.Rapposelli v. State Farm Mut. Auto. Ins. C888 A.2d 425, 429 (Del. 2010)
(granting the plaintiff prejudgment interest on thasis that his underinsured motorist claim
derived from a tort action);ake 594 A.2d at 42 (using tort law to assess undaeglgiamages).
33§ 3902(a).
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determining their rights and liabilitieyis-a-vis each other. Instead, their
relationship arose out of a car accident. It eyd¢fore governed by tort law, which
must govern the determination of the thresholdessbether Patterson is “legally
entitled to recover damages” from Armstrong. Wkedifrom our colleagues on

the issue of determining whether New Jersey’s leost or Delaware’s tort law

applies.

This Court no longer adheres to {k# loci delictichoice of law standard in
tort cases’ Instead, we follow the “most significant relatstip” test from the
Second Restatement of Conflidts. According to Section 145 of the Second
Restatement, the law of the state which has thestsignificant relationship to the
occurrence and the parties under the principleedtan 8§ 6 [of the Second
Restatement]” governs tort suifs Specifically, these Section 6 principles are:

(a)the needs of the interstate and international syste
(b)the relevant policies of the forum,

(c)the relevant policies of other interested statebtha relative interests of
those states in the determination of the partiaskare,

(d)the protection of justified expectations,
(e)the basic policies underlying the particular fiefdaw,

(f) certainty, predictability, and uniformity of resudind

34 See Lake594 A.2d at 46—47 (replacinex loci delictiwith the “most significant relationship”
ggst from the Second Restatement of Conflicts).

Id.
36 RESTATEMENT (SECOND) OF CONFLICTS § 145(1) (1971).
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(g)ease in the determination and application of thettabe applied’
Also, when applying the “most significant relations’ test, Section 145 requires
that we account for the following contacts:

(1)the location where the injury occurred,
(2)the location where the conduct causing the injuguored,

(3)the domicile, residence, nationality, place of mparation and place of
business of the parties, and

(4)the location where the relationship, if any, betwede parties is
centered?®

Perhaps most importantly, for personal injury ckiithSection 146 requires
application of the law of the state where the pjoiccurred unless some other state
has a more significant relationship to the occureeand the parties, in which case
the law of that other state should apfly.

When applying this “most significant relationshipgst, the structure of
Section 3902(a) and the posture of this case ptate of the UM benefit claim
analysis make Patterson and ArmstrongtPatterson and State Farm—the
relevant “parties,” even though there is no ongaage between them. This is the

case because at this stage the operative questiwhather Patterson is “legally

3" RESTATEMENTS 6.

3 RESTATEMENT § 145(2). We reiterate that in this case, becafisiee structure of 18el. C.§
3902(a), the relevant “parties” for choice of lawrposes are Patterson and Armstrong, even
though there is no ongoing case between them.

%9 patterson’s claim against Armstrong would undodigtée a negligence claim for personal
injury.

*0 RESTATEMENT § 146.
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entitled to recover damages” from Armstrong, thpéiator[] of [the] uninsured []
vehicle[]."*

Applied to the facts of this case, Section 146 te®athe functional
equivalent of a rebuttable presumption that Newselertort law applies unless,
applying the principles of Section 6 in light o&tlection 145 contacts, Delaware,
in fact, has the “most significant relationship”tlvithe Patterson-Armstrong tort
based relationship. Applying the Section 6 pritespin light of the Section 145
contacts, however, New Jersey has the “most sogmfi relationship” to
Patterson’s relationship with Armstrong, and Newsdg tort law should apply to
determine whether Patterson is “legally entitled recover damages” from

Armstrong. First, considering the Section 145 aot#:

(1)Patterson’s injury occurred in New Jersey,
(2)Armstrong rear ended Patterson in New Jersey, ogungr injury,
(3)Patterson is from Delaware, but Armstrong is froewNJersey, and

(4)the Patterson-Armstrong relationship is centeretlenv Jersey because
Patterson voluntarily chose to drive on New Jessegadways and her
alleged injuries arose out of the car accident withNlew Jersey driver
that occurred on a New Jersey roadway.

These contacts quite clearly favor the applicatbiNew Jersey tort law, but they
do not end the inquiry. Applying each of the Sattb principles in light of these

Section 145 contacts:

*1 Sees§ 3902(a).
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(a) The satisfactory functioning of our interstate systof government is
largely premised on the self restraint of stateagspect the limits of their
spheres of sovereignty and jurisdiction and theesmonding obligation
of other states to exercise their sovereignty amddiction to the extent
of their respective spheres.

(b)The relevant policy of Delaware involves no limit tort recoveries to
any “verbal threshold” and no need to prove permamgury in order to
recover money damages.

(c) The relevant policy of New Jersey involves limitingrt recovery to
those plaintiffs who can successfully pierce therbal threshold?
Considering these Section 6 principles in light tbé Section 145
contacts, as the Second Restatement requires, MNeseyl policy
interest becomes significant in this case. Afteitlae injury happened in
New Jersey as a result of the conduct of a Neweyarsident on roads
governed by New Jersey traffic and other laws. oAlslew Jersey
authorities are in the best position to managerasdlve issues related to
the accident itself.

(d)In terms of protecting justified expectations, Batbn voluntarily chose
to operate her car on New Jersey roads. Theredbheeshould expect to
be able to assert those legal rights and to beesulp those legal
responsibilities created and defined by New Jefses that pertain to
her operation of her car in that state.

(e)The basic policy underlying UM benefits is to pmae&i “‘only
supplementalcoverage to protect Delaware drivers from unindure
motorists.*> The term “supplemental” means something distnctl
different than the term “alternative.” Moreoves, @xplained above, the
policy of Section 3902 is to “permit[] a Delawar@torist to ‘mirror’ his
own liability coverage and take to the roads knawithat a certain

2 \We agree with the majority’s characterization @WNJersey’s “verbal threshold” statute and
the fact that the parties dispute whether Patté&ssaleged injuries are sufficiently permanent to
defeat the statute’s limitation on recovery. While address this issue later, we merely point out
here that despite Patterson’s $20,000 damages am@@althority has yet decided, implicitly or
explicitly, that Patterson’s injuries are suffidilgnpermanent to pierce the verbal threshold.

3 Lake 594 A.2d at 43 (citind\dams 575 A.2d at 1107Frank, 553 A.2d at 1205State Farm
Mut. Auto. Ins. Co. v. Halloweli26 A.2d 822, 826 (Del. 1981)) (emphasis added).
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amount of protection will always be availablé*”The word “mirror” is
significant in this context. UM benefits are suppd to provide
supplemental coverage to insured drivers to thengxthat the driver
would otherwise be able to recover directly frora tbrtfeasor, were that
tortfeasor “insured.” The General Assembly did design UM benefits
to allow a plaintiff to sidestep applicable law amegover according to a
more favorable legal regime.

() Neither New Jersey nor Delaware law will necesgaryield
disproportionately uncertain, unpredictable, oratitaresults.

(g)Neither New Jersey nor Delaware law will necesgdréd more difficult
to ascertain or apply. This principle, along wRhinciple (f), neither
favors applying New Jersey nor Delaware law.

Considering these Section 6 principles in lighttloé Section 145 contacts and
against the background of the Section 146 reb@tpl@sumption, in this case we
would hold that New Jersey tort law governs whethatterson is “legally entitled
to recover damages” from Armstrong.

C. Lakeis inapposite to our disposition in this case anthe judge in

Kent applied the “most significant relationship” analyss to the
wrong parties.

Our conclusion that New Jersey has the “most sgamt relationship” in
this case diverges from the majority’s conclusiamich relied heavily on the
choice of law analyses in botlakeandKent We do not agree with the majority’s
assertion thatakeis directly on point in this case—we belielvakeis inapposite

here. We also belieweentapplies the choice of law analysis incorrectly.

 Lake 594 A.2d at 42 (quotingdams 575 A.2d at 1107).
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The issues presented in this case andaike are quite different. Ihake
this Court applied the “significant relationshitteand determined that Delaware
law applied to the calculation of Lake’s dama@edn Lake however, the parties
stipulated that the plaintiff was “legally entitléal recover,” and the only issue was
the amount of recovefy. In other words, the parties irake did not dispute the
satisfaction of the condition precedent to Lakefaine for UM benefits—the
precise issue this appeal presents. There, thist @solved the second step of the
UM benefits claim analysis without addressing thet Etep.

After resolving the condition precedent under te bf the jurisdiction with
the most significant relationship to the tort, Deda@e law should govern the
calculation of benefits, dsakeillustrates. The amount of recovery arises oua of
Delaware contract signed by a Delaware resident anbBelaware insurance
company. This case, however, concerns which lavems the threshold right to
recover at all—not the amount of the judgment. bEosureake establishes that
Delaware has a “significant relationship” to thécoéation of UM benefits and a
strong public policy interest in governing step twbthe UM benefits claim
analysis. Indeed, this determination is as truayoas it was when this Court

decidedLake It is inapposite, though, to our dispositiontims case, which

45 Lake 594 A.2d at 48.
46 See idat 40.
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focuses on which state’s law should govern the timmdprecedent that Patterson
be “legally entitled to recover damages” from Arrosg.

Our determination that New Jersey has the “mostifstgnt relationship” in
this case also appears at odds with the Superiort (mgment irkKent, which had
nearly identical facts. In that case, the judg@lied the “most significant
relationship” test to the insured plaintiff and mesurance carrier, determined that
Delaware law should apply, and ruled that Kent Wegally entitled to recover” to
the extent she could prove fault and damdge8ur colleagues invokKent as
persuasive authority and adopt the same approaitte asdge irkKentby applying
the “most significant relationship” test to Patrsand State Farm. We believe
Kent misapplied the conflict of law principles in twespects, and therefore reject
its analysis.

First, the contract between Kent and her insuraaceer defined their legal
rights and obligations. Those contract rights douhly be triggered by, but not
defined by, a third party. Therefore, to deternwmach law would govern the
extent of their rights and dutiess-a-viseach other, the judge should have applied
a true contract choice of law analysis. Yet, sbiermsibly applied a tort choice of
law analysis®® Second, and more immediately important, the jusjuglied the tort

choice of law analysis to the wrong parties. Tlen&al Assembly mandates that

4T Kent 844 A.2d at 1096, 1098.
“81d. at 1095.
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at this condition precedent first stage of a UMddesa claim analysis, the question
must be whether Kent was “legally entitled to remowamages” from a
tortfeasor—not her own UM carrier. By the cleargaage of Section 3902(a), the
guestion was whether Kent was “legally entitledrégover damages from [the]
owner[] or operator[] of [the] uninsured or hit-angh vehicle[],” not whether the
contract required the carrier to pay an amountamhages to be determined at the
second (injury) stage. Therefore, the relevantigmifor purposes of conflicts
analysis were not Kent and her insurance carridrrdiher Kent and the tortfeasor.
Similarly, in our case, Patterson and State Faemat the relevant parties.
Patterson and Armstrong are the relevant parflé®refore, we cannot agree with
the majority’s reliance on Patterson and State Harits conflicts of law analysis.
Our colleagues cit&ent County v. Shephéfdfor the proposition that Delaware
has a significant public policy interest in suppagtits citizens’ ability to recover
the full amount of actual damages in cases like tiAs accurate a characterization
of Delaware public policy as this may be, the stajulanguage in Section 3902(a)
is unambiguou®’ Indeed, regardless of policy concerns, it is within our
province to rewrite the statute to suit our favopedicy. If it is thought desirable

to rewrite the statute to more clearly state arddspolicy or to create order in a

49713 A.2d 290 (Del. 1998).

*0 Nationwide Mut. Ins. Co. v. Nacchi@28 A.2d 48, 52 (Del. 1993) (citingake 594 A.2d at 42
n.2, for the proposition that “legally entitled t@cover” is “unambiguous” and must be
“construed literally”).
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setting of divergent understandings, that is cletimt sole province of the General
Assembly. We cannot—nor should we—attempt to altet well-established
division of responsibility, regardless of whethee Wwelieve alternative statutory
language would more clearly illuminate the Gené&sgembly’s actual intent.

D. The applicable New Jersey tort statute of limitatims applies in
this case, but because Patterson filed suit in Delare within two
years of the New Jersey accident, we must remandishmatter to
the Superior Court for a determination whether Patierson’s
Injuries are sufficiently permanent to pierce New &rsey’s verbal
threshold, “entitle[] [her] to recover damages” from Armstronq,
and qualify her to recover contractual UM benefitsfrom State
Farm.

Allstate denied Patterson’s claim for damages bezatudetermined that
Patterson could not pierce New Jersey’s verbaktulel. Of course, Allstate’s
initial determination to reject Patterson’s claisi not dispositive. A court of
competent jurisdiction would have to decide theesaccording to New Jersey tort
law. Any court, so long as it has jurisdiction pwiee parties and the underlying
UM claim, could decide whether Patterson could qgeNew Jersey’s verbal
threshold—a question of New Jersey tort law.

In this case, either a New Jersey court in a dicktim by Patterson against
Armstrong, or a Delaware court in Patterson’s @mitclaim for damages against
State Farm, could decide whether Patterson’s ggupierced New Jersey'’s verbal
threshold, thus entitling her to recover. Sevevakks after Allstate denied her

claim, Patterson sued State Farm in Delaware Sup@aurt on April 16, 2008. In
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her order denying State Farm’s Motion for Summaryginent, the Superior Court
judge determined, on the basis of &ent opinion, that Patterson could recover
UM benefits to the extent she could prove fault atainages. The parties
stipulated to an inquisition on the issue of damsapefore a Superior Court
Commissioner. The Superior Court Commissioner rdeteed during the
inquisition that Patterson suffered damages taja$20,000, but she made no
finding, explicitly or implicitly, either that Arnmtsong’s negligence proximately
caused Patterson’s injury or that Patterson’s dasagere permanent and,
therefore, pierced the New Jersey verbal thresidid. Commissioner did no more
than what the parties asked her to do: completeséisend stage analysis in part
and determine the amount of damages recoverabler ubdlaware—not New
Jersey—law. The Superior Court judge, on Februy 2010, entered the
Commissioner’s determination as a final judgment.

In Spinelli this Court held that a contract statute of litntas applied to a
UM benefit claim, and the statute began to runhendate that Spinelli’s insurance
company first denied his request for UM benefitsThe majority citeSpinelli as
controlling in this case and applies a three ydatute of limitations. That
determination is largely irrelevant because Paitersrought suit in Delaware

within two years of the accident. We believe thetedmination inSpinelli is

>1 Spinelli 443 A.2d at 1292.
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inapplicable to Patterson. As luiake this Court focused i®pinellion the second
step of the UM benefits claim analysis. T3@nelliopinion makes this very clear,
by carefully explaining that there are two stagesdses like these—the first step
determination that an insured driver is “legallyiged to recover damages” from a
tortfeasor and the second step calculation andveegoof UM benefits?
Ultimately, in Spinelli this Court held only that eontract statute of limitations
applies to theontractually based second stefithe analysis.

Because the immediate case focuses on the figsto$the analysis—a tort
guestion governed by New Jersey law—it is subjeehe New Jersey tort statute
of limitations, which precludes personal injuryiola commenced more than two
years after the cause of the injdrfy.Armstrong injured Patterson on February 1,
2007. Therefore, any tort claim Patterson had rsgjaArmstrong must be
commenced before February 1, 2009. This makesifferehce in the present
case, however, because Patterson’s filing agaitage arm on April 16, 2008
triggered a Delaware action which should have pded in two phases. First, the
Delaware court must determine that Patterson aaaldver against Armstrong, the
uninsured motorist. Second, if that entitlementestablished, the court must

determine the contractual amount of damages Stata Bwes.

2 |d. at 1291 (“[A] claim for uninsured motorist bensfitby its very nature, becomes
‘operative,’ . . .only afterthe claimant-insured has established that hefsHegally entitled to
recover damages from (the) owners or operatorstlod) (uninsured or hit-and-run motor
vehicle.”) (emphasis added).

>3 N.J. Stat. Ann. § 2A:14-2,
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Because neither the Commissioner nor the SupermurtCdetermined,
explicitly or implicitly, that Patterson’s damagegre sufficiently permanent to
pierce New Jersey’s verbal threshold, we cannokiyetv whether New Jersey tort
law makes Patterson “legally entitled to recovemdges” from Armstrong.
Consequently, she has not yet satisfied the camdjpprecedent that she prove a
“legal entitle[ment] to recover damages” from Arnosiy.

For these reasons, we believe the Superior Coretl exs a matter of law
when it denied State Farm’s Motion for Summary Ju€lgt and entered a final
judgment awarding Patterson UM benefits because mloeed “fault” and
damages under Delaware 18.The Superior Court judge should have, but did
not, determine first whether Patterson’s injuriésrqged the New Jersey “verbal
threshold” entitling her to recover under New Jertsw. Because we would
reverse the Superior Court judgment and remandpfoceedings to determine
whether Patterson was “legally entitled to recodamages” from Armstrong

under New Jersey law, we respectfully dissent.

>4 To our knowledge, no record evidence exists thatparties agreed to a “fault” determination
of any kind. The only hearing conducted was anisijon on damages. The parties agreed
only that Armstrong was “uninsured” under Delawiang.
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