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JACOBS, Justice:



This is a proceeding, under Article IV, Section(821of the Delaware
Constitution and Supreme Court Rule 41, on a questf law certified to, and
accepted by us, from the United States DistrictrCtar the Southern District of
New York (“Southern District”). The certified quem arises out of two factually
related actions pending before The Honorable JedRekoff of the Southern
District’ In those actions (the “double derivative actionglaims are asserted
double derivatively on behalf of Bank of Americar@oration (“BofA”) and its
wholly owned subsidiary, Merrill Lynch & Co., Inc(“Merrill Lynch”).
Originally, the plaintiffs in those actions filethadard derivative actions on behalf
of Merrill Lynch, a Delaware corporation, to recovesses Merrill Lynch suffered
In transactions that occurred before BofA acquikstrill Lynch in a stock-for-
stock merger. After the merger, the complaintsensanended to take the form of
double derivative actions in which the plaintifise& that same relief. The issue
posed by the certified question implicates Delavgategal requirements for

standing to sue double derivatively in these cirstamces.

! The two cases ateambrecht v. O’Neal)9 Civ. 8259 (S.D.N.Y.) (thel“ambrechtaction”) and
a derivative action filed by plaintiff Miriam Loveam styled a®erivative Action 07 Civ. 9696
(S.D.N.Y.) (the Lovemanaction.”). TheLambrechtandLovemanactions are consolidated into
a far more comprehensive litigation in the SouthRistrict, captioned ak re Merrill Lynch &
Co., Inc. Sec., Derivative & ERISA Litiddaster File No. 07 Civ. 9633 (JSR).



|. PROCEDURAL BACKGROUND

In the merger, Merrill Lynch became a wholly-ownsgbsidiary of BofA
and the plaintiffts’ Merrill Lynch shares were comesl to shares of BofA.
Shortly thereafter, the defendants moved to disrthesthen-pending Southern
District derivative actions on the ground that thaintiffs, who were no longer
shareholders of Merrill Lynch by reason of the neerdnad lost their standing to
assert derivative claims on Merrill Lynch’s behalf.he dismissal motions were
grounded on the settled Delaware law precept thahave standing to bring a
derivative action, the plaintiff must be a shareleolof the corporation at the time
of the acts complained of and must also remainaaesiolder of that company
throughout the litigatiod. The Southern District dismissed both actibrimyt
“without prejudice to plaintiffs[] repleading theictions as so-called ‘double
derivative’ actions, whereby they would seek taéothe board of BofA, as 100%
owner of the stock in BofA’'s Merrill [Lynch] subsaty, [in turn] to force the

Merrill board to bring the action that the plaifdifhad originally sought to have

% The merger closed on or about January 1, 2009.
38 Del. C.§ 327;Lewis v. Andersqmt77 A.2d 1040, 1046 (Del. 1984).

* Seeln re Merrill Lynch & Co., Inc. Sec., Derivative drERISA Litig.,597 F. Supp.2d 427
(S.D.N.Y. 2009).



Merrill bring.”® Thereafter, one of the Southern District plafatipled her claim
to be double derivative, and the other filed a hawsuit that took the form of a
double derivative action.

In response, the defendants again moved to didomdack of standing, this
time advancing a new argument. Specifically, tekeddants asserted that to have
standing to sue double derivatively, the plaintiffisist be able to show: (a) that
they were (and remain) shareholders of BofA botarahe merger and also at the
time of the pre-merger Merrill Lynch wrongdoing cplained of, and (b) that
BofA itself was a shareholder of Merrill Lynch dtet time of that pre-merger
conduct.

That new argument prompted the Southern Distrattpwing briefing and
oral argument, to enter an order on March 9, 2@®dtifying to this Court the
following question:

Whether plaintiffs in a double derivative actionden Delaware law,

who were pre-merger shareholders in the acquiretpaay and who

are current shareholders, by virtue of a stockstock merger, in the

post-merger parent company, must also demonstratgdt the time

of the alleged wrongdoing at the acquired comp&aythey owned

stock in the acquiring company, and (b) the acqgidompany owned
stock in the acquired compahy.

®> In re Merrill Lynch & Co., Inc., Sec., Derivative ERISA Litig, 692 F. Supp.2d 370, 372
(S.D.N.Y. 2010).

® Certification Order entered by The Honorable Je@R&koff in Master File No. 07 Civ. 9633
(S.D.N.Y.) on March 9, 2010. In its accompanyingrivorandum Order, the court candidly
expressed its view that the defendants’ argumenéké no sense,” elaborating as follows:



This Court accepted the certified question of lawAgril 1, 2010’ and after
briefing, the matter was argued on July 7, 2010isTs the decision of the Court
answering the certified question.

II. RELEVANT FACTS

Given the purely legal nature of the question presk the relevant facts
may be succinctly stated, as follows:

The Southern District derivative actions againsttaze Merrill Lynch
officers and directors rest primarily on allegeduftiary misconduct that predated
the merger. The plaintiffs claim that Merrill Lyms senior management and

directors breached their fiduciary duties by inwedy Merrill Lynch in

What possible policy would be served by requirilmgittat the time of the
underlying Merrill transactions complained of, tpkintiffs be shareholders in
Bank of America, which at that time was a totabsger to the transactions?
Likewise, what possible policy would be served Bguiring that Bank of
America, which did not acquire the ability to forigkerrill to pursue its “chose in
action” against its former officers and directorgiuthe time of the merger, be a
shareholder in Merrill at the time of the underlyitransactions complained of?
Yet there is at least one decision of the Delaw2inancery Court that seems to
hold that just such requirements are part of Detawlaw, namely_Saito v.
McCall, No. Civ. A. 17132-NC, 2004 WL 3029876 (Del. Ched 20, 2004),
where the Chancellor, with little discussion or lex@tion, held that
“plaintiffs...were not [the parent company’s] sharkelers before [the date of the
merger], so they cannot bring a derivative suitjlde or otherwise,” id.at *9,
and that the “claim must also fail because plamtifave failed to allege that [the
parent company] was a shareholder of [the subgidetr the time the alleged
harm occurred. id*9 at n. 8. This Court is thus left with unsédigtory guidance
as to what Delaware law requires.... Such requirésnemould render double
derivative lawsuits virtually impossible to bringaept in bizarrely happenstance
circumstances.

In re Merrill Lynch & Co., Inc., Sec., Derivative BRISA Litig, 692 F. Supp.2d at 372-73.

" That Order was revised on April 6, 2010.



underwriting collateralized debt obligations and digregarding warnings about
risks concerning its mortgage-related activitiégréby causing Merrill Lynch to

lose billions of dollars. In addition, plaintifftdaim that on the eve of the merger,
Merrill Lynch, with the assent of BofA, improperlyaid bonuses totaling $3.6
billion to various Merrill Lynch employees.

Plaintiff Lambrecht was not a BofA shareholder &t ttime of the
transactions complained of. She became a BofAesloiter only when her
Merrill Lynch shares were converted to BofA shanesthe merger. Plaintiff
Loveman’s Merrill Lynch shares were similarly corneel, although it appears that
Loveman also owned BofA shares before the merg&he record does not
disclose, however, whether her ownership of BdfAres was contemporaneous
with the alleged wrongdoing at Merrill Lynch. Tleéore, it is assumed, for
purposes of this Opinion, that Loveman’s ownerstgs not contemporaneous.

For purposes of this proceeding, the parties hasimed (as does this
Court) that BofA was not a Merrill Lynch sharehaldg the time of the conduct
complained of in the double derivative actions.

IIl. THE CERTIFIED QUESTION

To reiterate, the question before us is:

Whether plaintiffs in a double derivative actionden Delaware law,

who were pre-merger shareholders in the acquiretpaay and who

are current shareholders, by virtue of a stockstock merger, in the
post-merger parent company, must also demonstrate dt the time



of the alleged wrongdoing at the acquired comp#aythey owned

stock in the acquiring company, and (b) the acqgidtompany owned

stock in the acquired company.
That question is one of law which this Court deside novd®

V. ANALYSIS

A. Preliminary: The Legal Landscape

Before beginning our substantive analysis of #gal question presented, it
IS necessary first to portray the broader doctmoaltext within which the question
arises. That, in turn, requires us to treat tvgaly distinct subjects which, in this
particular case, happen to converge factually amderate the issue presented.
Those two topics are: (1) the nature of a doublevdive action and (2) the
standing of a plaintiff shareholder to maintain exivhtive action on behalf of a
corporation that is later acquired in a merger thhminates the plaintiff's
shareholdings in the acquired corporation. Oulimpneary discussion of the legal
background, although Iengthier than we would prefdi shorten and simplify the

substantive legal analysis.

(1) Nature of a Double Derivative Action

Any discussion of a double derivative action mustwith reference to the

baseline “standard” derivative action. To illusttan a standard derivative action,

8 CA, Inc. v AFSCME Employees Pension PBS8 A.2d 227, 231 (Del. 20085ee also Rales
v. Blasband 634 A.2d 927, 931 (Del. 1993) (“Because we amregbing a certified question of
law, as distinct from a review of a lower court idemn, the normal standards of review do not

apply.”).



a shareholder brings a lawsuit asserting a clalonging to a corporate entity in
which the shareholder owns shares (“corporation AR)double derivative action,
In contrast, involves two entities: corporation #We corporation whose claim is
being asserted), and corporation B, which ownsamtrols corporation A. We
have previously observed that:

The stockholder derivative suit is an important andjue feature of

corporate governance. In such a suit, a stockhalsigerts a cause of

action belonging to the corporation.... In a doub&zivative suit,

such as the present case, a stockholder of a pewgmbration seeks

recovery for a cause of action belonging to a shasr

corporation.... Because directors are empoweredaitage, or direct

the management of, the business and affairs ofahmoration, &el.

C. 8 141(a), the right of a stockholder to prosecutie@vative suit is

limited to situations where the stockholder has aeted that the

directors pursue the corporate claim and they haweagfully refused

to do so or where demand is excused because tketals are

incapable of making an impartial decision regardingh litigatior’

Thus, by its nature a double derivative suit is bnought by a shareholder
of a parent corporation to enforce a claim beloggm a subsidiary that is either
wholly owned or majority controlled. Normally, sua claim is one that only the
parent corporation, acting through its board oécliors, is empowered to enforce.
Cases may arise, however, where the parent composaboard is shown to be

incapable of making an impartial business judgnmregarding whether to assert

the subsidiary’s claim. In those cases a sharehalfithe parent will be permitted

°Rales v. Blasban®34 A.2d at 932 (internal citations omitted).



to enforce that claim on the parent corporationshdf, that is, double
derivatively™®

Double derivative actions generally fall into twestthct categories. The
first are lawsuits that are brought originally amidle-derivative actions on behalf
of a parent corporation that has a pre-existingyliylowned subsidiary at the time
of the alleged wrongful conduct at the subsidiagyel. In this category, no
intervening merger takes place. The second categeolves cases, such as this,
where the action is brought originally as a staddfarivative action on behalf of a
corporation that thereafter is acquired by anottwporation in an intervening
stock-for-stock merger. We distinguish these twtegories because they create
different standing (and pre-suit demand) issues.

In the first category-cases where the wholly-owned subsidiary pre-existed
the alleged wrongdoing and where no interveninggeretook place-corporation
A is already a subsidiary of corporation B at timeet of the alleged wrongdoing at
corporation A. In those cases, only the parenp@@tion owns the subsidiary’s

stock at the time of the alleged wrongdoing, arel glaintiff owns stock only in

109d. at 934.



the parent. Therefore, a Rule 23.1 demand coulgd @ made—and a derivative
action could only be broughtat the parent, not the subsidiary, lelel.

Sternberg v. O'Neif exemplifies this type of case. I8ternberg the
subsidiary (a Delaware corporation) was acquired thg parent (an Ohio
corporation) thirty years before the alleged wramgd occurred. The plaintiff,
who owned stock in the parent corporation, bro@gtibuble derivative action as a
shareholder of the parent, claiming (among otha&mg) mismanagement and
breaches of fiduciary duty by the directors of $hbsidiary that resulted in harm to
the subsidiary and, consequently, to the parentthes subsidiary’s only
shareholdet® In these circumstances, our law recognizes a tighroceed double

derivatively. Otherwise, there would be no progatlwehicle to remedy the

1 Ct. of Ch. R. 23.1(a) (“In a derivative action bght by one or more shareholders...to enforce
a right of a corporation...the complaint shall allegat the plaintiff was a shareholder...at the
time of the transaction of which the plaintiff colaips.... The complaint shall also allege with

particularity the efforts, if any, made by the pl#f to obtain the action the plaintiff desireifin

the directors...and the reasons for the plaintiffiduire to obtain the action or for not making the

effort.”)

12550 A.2d 1105 (Del. 1988).

13 Sternbergdid not address the merits of the double derieatilaims, but only whether the
constitutional and statutory requirements iforpersonamjurisdiction over the Ohio corporate
parent and certain non-resident directors had Isaéisfied. This Court found that they were.
We held [nter alia) that the parent company’s continued 30 year osimprof a Delaware
corporate subsidiary satisfied due process reqeinesn including “traditional notions of fair
play and substantial justice,” and that Delawanetsrest in providing a “forum for shareholder
derivative litigation involving the internal affairof its domestic corporations,” were sufficient
minimum contacts to sustain specific jurisdictiomen the Ohio parent corporation and its
nonresident directors.ld. at 1124-26. Sternbergis one of several Delaware decisions that
legitimize and validate the double derivative attas a remedy available to stockholdeBee,
e.g, Sutherland v. Sutherlan@010 WL 1838968 (Del. Ch. May 3, 2010).



claimed wrongdoing in cases where the parent coynpaard’s decision not to
enforce the subsidiary’s claim is unprotected bg Husiness judgment rufé.
Because the first category does not include the bafore us, we set that category
aside and do not discuss it again in this Opinion.

The second category involves actions brought deviedg on behalf of a
corporation that was originally a stand-alone griiit where, as a result of being
acquired in a later stock-for-stock merger, (1) dloguired corporation became a
wholly-owned subsidiary of the acquiring corporatiand (2) the shareholders of
the (pre-merger) entity became shareholders chtlyeiring corporationLewis v.
Ward"™ and this case are two examples. What materiaffgréntiates the second

category from the first is that in this second gatg, as a matter of law the merger

14 Within this first category there is a subset ofes where the parent owns a controlling
interest—but not 100%-of the subsidiary. In those cases a minority dia@der of the
subsidiary who owned shares at the time of thegatlewrongdoing could bring a standard
derivative action on the subsidiary’s behalf. hattscenario, a question that logically arises is
whether, in addition to that standard remedy, aedtwder of the parent company could assert a
double derivative claim seeking the same relietran parent corporation’s behalf. Courts in a
handful of jurisdictions appear to recognize, asteimplicitly, a right of parent company
shareholders at the time of the alleged wrongdtorgpe double derivativelySeee.g, Issner v.
Aldrich, 254 F. Supp. 696 (D. Del. 1966) (implicitly recamgng the right of a shareholder of a
Virginia corporation to bring a double derivativetian claiming wrongdoing by directors and
the remaining stockholder against the corporati®®% owned subsidiary, but dismissing action
for failure to show that demand was excusé&lrlin v. Brownfield 1985 WL 10327 (Oh. Ct.
App. June 18, 1985) (explicitly recognizing right corporate shareholder to bring double
derivative action on behalf of corporation’s 98%rmal subsidiary)Kaufman v. Wolfsgnl51
N.Y.S.2d 530, 532 (N.Y. App. Div. 1956) (“Suit blye stockholder of a parent corporation need
not be limited only to situations in which the sty is wholly owned or in which there is no
one else who can sue.”). To date, the Delawaresbtiave not addressed this specific question
nor do we purport to do so, expressly or impligittythis Opinion.

15852 A.2d 896 (Del. 2004).

1C



operates to divest the original shareholder pfhiati standing to maintain the
standard derivative action brought originally om&ié of the acquired corporation.
That result, in turn, creates issues relating toethir—and, if so, in what
circumstances-the original stockholder plaintiff, as a newly incated
shareholder of the acquirer-parent corporationhare standing to assert the (now
wholly-owned) subsidiary’s claim double-derivatiyel That brings us to the
second subject of this preliminary sketch of theemt legal roadmap: standing.

(2) Standing To Sue Double Derivatively

The standing issue is a consequence of the dodriimilated inLewis v.
Andersort® There, a standard derivative action was broughthe Court of
Chancery on behalf of Conoco Inc. (Old Conoco) gimagy its directors with
breaches of fiduciary duty. Thereafter, and witiiat action was pending, E.I.
duPont de Nemours, Inc. (DuPont) acquired Old Conoca stock-for-stock
merger. As a result, Old Conoco disappeared aadstinviving corporationr-a
wholly owned subsidiary of DuPortwas renamed Conoco, Inc. (New Conoco).
After the merger, the defendants moved to disnhissderivative action, arguing
that the plaintiff had lost his standing to maintdibecause as a matter of law the
derivative claim became the property of New Conadaoich post-merger was the

only party with standing to assert the claim. Twurt of Chancery dismissed the

16477 A.2d 1040 (Del. 1984).

11



action, and this Court affrmed. The reasoningcohsupports that outcome is
critical to understanding how the standing issueearin the double derivative
context.

The Andersoncourt, citing earlier Delaware decisions, heldtthar a
shareholder to have standing to maintain a dewwatction, the plaintiff “must not
only be a stockholder at the time of the allegedbngr and at the time of
commencement of suit butmust also maintain shareholder status throughaut th

litigation.”"’

These two imperatives are referred to, respdgtivas the
“contemporaneous ownership” and the “continuousergimp” requirements. The
contemporaneous ownership requirement is imposedstajute’® while the
continuous ownership requirement is a creature ahmon law. Lewis V.
Andersonholds that where the corporation on whose behdiéravative action is
pending is later acquired in a merger that deprihesderivative plaintiff of his

shares, the derivative clatvoriginally belonging to the acquired corporatiers

transferred to and becomes an asset of the aagjuinorporation as a matter of

71d. at 1046.
88 Del. C.§ 327 provides:

In any derivative suit instituted by a stockholddra corporation, it shall be
averred in the complaint that the plaintiff wastackholder of the corporation at
the time of the transaction of which such stockboldomplains or that such
stockholder’'s stock thereafter devolved upon suoick&iolder by operation of
law.

12



statutory law’® Because as a consequence the original derivatiaeeholder
plaintiff can no longer satisfy the continuous ovalngp requirement, the plaintiff
loses standing to maintain the derivative actiddnd, because the claim is now
(post merger) the property of the acquiring corpona that corporation is now the
only party with standing to enforce the claim, eitlby substituting itself as the
plaintiff or by authorizing the original plaintitb continue prosecuting the suit on
the acquiring company’s behéff.

That rationale generates the question presentex] trich may be stated
thusly: where a shareholder has lost standing totana a standard derivative
action by reason of an acquisition of the corporain a stock-for-stock merger,
may that shareholder, in his new capacity as aeblodder of the acquiring
corporation, assert the claim double derivativelg,af so, what requirements must
the plaintiff satisfy? That issue did not ariseLiewis v. Andersomecause the
plaintiff there did not sue double derivatively,tlibe issue did arise iRales v.
Blasband which involved facts similar (although not idexail) to those presented

here.

191 ewis v. Andersqm77 A.2d at 1049-50: Bel. C.§ 259.

20| ewis v. Andersonecognizes only two exceptions to this loss-ofigtag rule: (1) where the
merger itself is the subject of a claim of fraudiny perpetrated merely to deprive shareholders
of their standing to bring the derivative actior, @) where the merger is essentially a
reorganization that does not affect the plaintiffslative ownership in the post-merger
enterprise. Neither exception is invoked by treeriffs in this proceeding before us.

13



Raleshad a tortuous procedural history. The plairdibught a derivative
action on behalf of a Delaware parent corporativet had previously acquired
(and wholly owned) a subsidiary in a stock-for-&towerger. The action sought to
remedy alleged pre-merger misconduct of the sulnsigi board. The defendants
moved to dismiss the federal action for lack ohdtag and for failure to plead that
a pre-suit demand would have been futile. Grartmgmotion, the District Court
held that the plaintiff could not assert his actawouble derivatively because he
failed to allege that the acquiring corporation veastockholder of the acquired
corporation at the time of the wrongdoing. Thetilis Court also rejected the
plaintiff’'s contention that he had standing to ntain his action on the (acquired)
subsidiary’s behalf, because that standing wasal®st result of the merg€r.On
appeal, the United States Court of Appeals for Tird Circuit vacated the
District Court’s order. Holding that the plainttiad standing to bring his claim as
a double derivative action, the Third Circuit petted the plaintiff to amend his

complaint to plead demand excu$al.

21 Blasband v. Rales772 F. Supp. 850 (D. Del. 1991). FactuaBjasband v. Raless an
apparent “outlier,” in that no pre-merger derivatiaction was ever filed at the subsidiary level.
The action was filed post-merger at the parent@atpn level, asserting the subsidiary’s pre-
merger claim. That likely explains why the Distri€ourt characterized the lawsuit as “a novel
action which is neither a simple derivative suitaodouble derivative suit.” 634 A.2d at 930.
The factual distinction between the form of theiacttin Ralesand this casés not legally
significant for our analysis, because the actionRalesand in this case were, from a purely
functional and remedial standpoint, double-derixati

%2 Blasband v. Rale®971 F.2d 1034 (3rd Cir. 1992).

14



The plaintiff amended his complaint and the defetslaagain moved to
dismiss on the basis that the plaintiffs had na&gactely pled that demand on the
parent corporation’s board was excused. The cquestf whether demand was
excused was then certified to and accepted byChist, and became the subject of
this Court’s decision irRales v. Blasbandwhich was limited to the demand
excusal issué’

In Raleswe held that the tradition@lronson v. Lewf§ demand excusal test
would not be employed in considering whether a dehen the parent board was
required in a double derivative action. Rathedifferent test (the Ralestest”)
would apply, which is whether the particularizedctéeal allegations of the
complaint create a reasonable doubt that the paréoiard of directors could
properly have exercised its independent and drasted business judgment in

responding to a demand. This Court further held that in a double derivati

%3 |In Rales this Court considered itself bound by the Thiiicc@it's ruling that the plaintiff had
standing to sue double derivatively, as the lavwhef case. We cautioned, however, that “the
limited scope of [this] proceeding should not bieipreted as either an acceptance or a rejection
of the Third Circuit's conclusions on matters ok tBubstantive Delaware corporation law
relating to the standing issue decided®lasband.” Rales v. Blasban®34 A.2dat 931 n.5. In
Lewis v. Ward 852 A.2d 896 (Del. 2004) this Court held that Ward Circuit's decision in
Raleswas inconsistent withewis v. Andersoto the extent that decision addressed standing to
maintain astandardderivative suit after a merger.

24473 A.2d 805 (Del. 1984).

25 Rales v. Blasband34 A.2d at 934.

15



action theRalestest would apply as of the time the complaint viided, as
distinguished from the time of the alleged wronggd?

The most recent signpost on this legal roadmayeveis v. Ward’ There, a
shareholder of a Delaware corporation brought adstal derivative action,
challenging the fairness of an interested transadbetween the corporation and
the corporation’s majority stockholder. Thereaftee corporation entered into a
merger with an unaffiliated third party acquirar,which the acquired corporation
became a wholly owned subsidiary, and the plaibgfame a shareholder, of the
acquiring corporation. The suit was later disnuske lack of standing with leave
to amend. The plaintiff amended her complaint tege that the merger fell
within the “fraud” exception ot.ewis v. Andersaff Importantly, however, the
plaintiff did not purport to assert her claim doailderivatively on the parent’s
behalf*® Affirming the dismissal of the amended complathis Court held that
the fraud allegations were legally inadequate. ephasized, however, that “the
plaintiff did not lack any remedy to pursue heridmive claims [because] the

plaintiff might have been able to bring a post-neergouble derivative suit but

26 4.
27852 A.2d 896.
28 1d. at 904-05.

29 |d. at 900.

16



made no attempt to file such an actidh.”Thus, Lewis v. Ward like Rales v.
Blasband reaffirmed the vitality of resorting to a doubderivative remedy in
appropriate circumstances.
ok

The foregoing legal background shows that Delawaase law clearly
endorses the double derivative action as a posgeneemedy. It also shows that
to date this Court has determined some, but npbfithe procedural requirements
that must be satisfied for a shareholder to proasmable derivatively® The
guestion certified to us by the Southern Distrietywhich we now turn, asks us to
address whether the procedural requirements adday the defendants are

mandated by Delaware law.

301d. at 906.

31 In Ralesthis Court did identify two of those requiremertisth relating to a pre-suit demand.
With respect to the subsidiary, we held that “[&imiff in a double derivative suit is still
required to satisfy theAronson|[v. Lewi§ test in order to establish that demand on the
subsidiary’sboard is futile.” Rales 634 A.2d at 934 (emphasis in original). Withpest to the
parent company, we held that a plaintiff seekingue double derivatively must plead facts with
sufficient particularity to create a reason to dailat “as of the time the complaint is filed, the
[parent company] board of directors could have erlyp exercised its independent and
disinterested business judgment in responding @oart of Chancery Rule 23.1] demand. If the
derivative plaintiff satisfies this burden, themdnd will be excused as futile.d. And, in
Sternbergwe held that the parent and the subsidiary cotjpmr® are both indispensable parties
to a double derivative suit. 550 A.2d at 11But see In re Sunstates Corp. S’holder LjtG.A.,
2001 WL 432447 at *1 (Del. Ch. Apr. 18, 2001) (sesting that where the parent is a Delaware
corporation and the subsidiary is a foreign corpona the subsidiary might not be an
indispensable party to a double derivative sulxen so, this Court has not yet addressed the
(argued-for) procedural requirements raised bygthestion certified to us in this proceeding.
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B. TheLegal Issue Analyzed

As earlier noted, the defendants’ new argumentha Southern District
action generates the issue presented: whetheg st@nding to assert Merrill
Lynch’'s pre-merger claims double derivatively, thlaintiffs must demonstrate
that at the time of the alleged wrongdoing at Mieltginch, (i) they owned stock in
BofA and (ii) BofA owned stock in Merrill Lynch. He defendants advocate those
same requirements to us in this proceeding.

The defendants’ entire support for their posit@mmnsists of two things: a
conceptual argument and a 2004 Court of Chancetisida, Saito v. McCalf?
The defendants’ conceptual argument is premisedaomodel of a double
derivative action as being two separate derivdavesuits, one stacked on top of
the other. As defendants describe it:

[A] double derivative action could be viewed as thaasuits in one:

(i) a derivative action brought by the stockholddr the parent

corporation through which the parent-stockholdengauthority over

the parent corporation’s litigation rights from tparent’s board of

directors; and (ii) a second derivative action @hndlf of the parent

corporation as stockholder of the subsidiary in ahthe parent
corporation, qua stockholder and acting through sheckholder-

plaintiff, takes control of the subsidiary’s litigan rights from the
subsidiary’s board of directors.

322004 WL 3029876 (Del. Ch. Dec. 20, 20084ito”).

33 Appellees’ Answering Brief, at 21-22. Elsewhartdheir brief, the defendants argue that their
“two lawsuits in one” model is the approach manddtg Delaware law.
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No decision by this Court validates tlaigriori model of a double derivative
action. For the reasons next discussed, we coachat the defendants’ model is
conceptually flawed, and that tisaitodecision, to the extent it bears on the issue
presented here, misapplies Delaware law. Accolgliige certified question must
be answered in the negative.

Because the defendants’ model of a double derwatint is the foundation
of their litigating position, one would expect thieir brief would expose the
chain of deductive reasoning that flows from itsmise to arrive at its conclusion.
Regrettably, that reasoning is nowhere found indéfendants’ brief. As best as
we can gather, the defendants’ logic proceeds HBewik Based on the “two
derivative lawsuits in one” model, a double deinat action must be
conceptualized as both a standard derivative achgnBofA (through the
plaintiffs) asserting a claim on Merrill Lynch’s laf, on which there is
superimposed an action asserting that claim dévelgt on BofA's (the new
owner’s) behalf. That being the case, all the @docal requirements for bringing
each derivative action must be independently satisf This means that the
plaintiffs must demonstrate: (1) their ownershipBaffA stock at the time of the
alleged pre-merger wrongdoing (to have standingu® derivatively on BofA’s

behalf), and (2) BofA’s (pre-merger) ownership oéivll Lynch shares at the time
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of the alleged wrongdoing (for BofA to satisfy tkeontinuing ownership”
requirement to sue on Merrill Lynch’s behalf).
The infirmity in this reasoning is that Delawarewvlanandates neither

requirement. Therefore, the model collapses.

(1) Conceptual Flaws in Defendants’ Model

First, as Judge Rakoff correctly observed in his Memdwam Order, “[s]uch
requirements would render double derivative lavesuittually impossible to bring
except in bizarrely happenstance circumstantesYet, our precedents not only
validate but also encourage the bringing of doul#eivative actions in cases
where standing to maintain a standard derivatit®mgs extinguished as a result
of an intervening mergér. Unless a positive rule of law so requires, thsu
should not undermine its own precedents by impogmgedural requirements that
effectively would defeat that remedy. Other thhe $aito decision, which we
conclude misapplies Delaware law, no Delaware d®tigr statute imposes those
requirements.

Second the fact that requirement (2) finds no supporDelaware case or

statutory law should come as no surprise, becauwgswch requirement would run

34 In re Merrill Lynch & Co., Inc., Sec., Derivative ERISA Litig, 692 F. Supp.2d at 373.

3% See Lewis v. War@52 A.2d at 906.
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afoul of Lewis v. Andersomand its progeny® Requirement (2)}-that BofA must
have owned Merrill Lynch stock at the time of thereqmerger
wrongdoing—incorrectly presupposes that to be legally capaifleenforcing
Merrill Lynch’s pre-merger claim, BofA must proceekrivatively against the
persons who were Merrill Lynch directors at thediof the alleged wrongdoing.
That assumption ignores the legal precept, confirmé.ewis v. Andersoand its
progeny, that as a result of the merger, Merrilhtly's claim becomes the property
of BofA as a matter of statutory lallv. As the sole owner of Merrill Lynch, BofA
IS not required to proceed derivatively; it may aoé that claim by the direct
exercise of its 100 percent control.

To illustrate why this must be the correct ressitppose (hypothetically)
that the merger is structured as a two party ti@mmsain which Merrill Lynch
disappears and the surviving corporation is Bofla. that case, because Merrill
Lynch would no longer exist, BofA could retand would not be required-tesue

derivatively on Merrill Lynch’s behalf. As sole owr of the (former) Merrill

% The holding inLewis v. Andersois settled Delaware law and has been consistésittywed
by Delaware courtsSee Kramer v. W. Pac. Insdus., |r#6 A.2d 348, 349 (Del. 1988)gwis
v. Ward 852 A.2d at 898 and 903-0OBeldman v. Cutaia951 A.2d 727, 735 (Del. 2008).

37 Lewis v. Andersqmt77 A.2d at 1050-51.
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Lynch claim, BofA could sue directly and in its omame® BofA would not be
required to own any Merrill Lynch shares before itierger occurred.

No different result should obtain where, as hdre,merger is structured as a
three party transaction with Merrill Lynch ending as BofA’s wholly owned
subsidiary. Because BofA owns 100 percent of thares of its (post-merger)
Merrill Lynch subsidiary, there is no basis in law logic to treat BofA as if it
were a minority shareholder of Merrill Lynch andjuee it to sue derivatively to
enforce Merrill Lynch’'s pre-merger claim. BofA'®le ownership, alone and
without more, empowers and entitles BofA, actingotiyh its own board of
directors or authorized officers, to use its diremtrol to cause its wholly owned
subsidiary, Merrill Lynch, to do what is necesstaryenforce Merrill Lynch’s pre-
merger claim®® To accomplish that, the only Merrill Lynch sham®sfA would

have to own would be those it acquired as a restite mergef®

% |d. (“If New Conoco were to proceed against old Car®dormer management and obtain
recovery...New Conoco would simply be pursuing Oldn@m’s assets and minimizing its
liabilities.”); Lewis v. Ward 852 A.2d at 901 (“When a merger...eliminates [arshalder’s]
standing to pursue derivative claims on behalhat tompany [tlhose derivative claims pass by
operation of law to the surviving corporation, whithen haghe sole right and standintp
prosecute the action.”) (emphasis added).

39 See Weinstein Enterprises, Inc. v. Ofld@70 A.2d 499, 508-09 (Del. 2005) (discussing
control when a subsidiary is not wholly owned).

“0'Nor would this result disrespect the status of iMldrynch as a separate entity, or constitute a
de factopiercing of the corporate veil, as the defendaniggest. Merrill Lynch’s corporate
separateness would not be diminished by actiomthiats sole owner directing Merrill Lynch’s
managers to file a lawsuit. And, the separatetyestatus of BofA is respected, because the
plaintiffs must show that a demand on BofA’s boawlld be futile,i.e., that BofA’s board is
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Third, requirement (1) of the defendants’ double derreamodel—that the
original derivative plaintiffs must have owned Bofkares at the time of the
alleged wrongdoing at Merrill Lynehkis also fatally flawed. To the extent the
defendants argue that that requirement flows fioencontemporaneous ownership
requirement of Section 327, the argument misapphes statute. As discussed
above, BofA is not required to have been a shademadf Merrill Lynch at the
time of the alleged wrongdoing to enforce Merrifirich’s pre-merger claim. In a
double derivative action the plaintiffs stand ie thoes of BofA; that is, they are
enforcing BofA's post-mergerright, as 100 percent owner, to prosecute Merrill
Lynch’s pre-mergerclaim. Just as BofA is not required to have owietrill
Lynch shares at the time of the alleged wrongdomgjther are the plaintiffs
required to have owned BofA shares at that pointinre. It suffices that the
plaintiffs own shares of BofA at the time they seéelproceed double derivatively
on its behalf! For the plaintiffs in this specific case, thatjugement is easily
satisfied, because they acquired their BofA sharéke merger, and their double

derivative claim is based on post-merger conductth®y BofA board,viz, its

incapable of making an impartial business judgnmento whether or not to enforce Merrill
Lynch’s pre-merger claim.

“INor does defendants’ argument that this result douiblate the continuous ownership

requirement have merit. That requirement is datidbecause the plaintiffs must own their BofA
shares continuously throughout the pendency ofithible derivative action.
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failure to prosecute Merrill Lynch’'s pre-merger iola which BofA now
(indirectly) owns*?

Fourth and finally, the preceding analysis answers tefemtlants’ policy
argument that unless we conclude that their modplesents Delaware law,
allowing the plaintiffs’ post-merger double derivat action to proceed would
disrespect the corporate separateness of BofA aedilMLynch, subvert the
rationale ofLewis v. Andersgnand undermine the policy underlying Section 327
(to prevent abuse of the derivative action remé&dyYhis argument lacks merit,
because it rests upon an unstateshd incorrect-premise, namely, that the post-
merger double derivative action must be viewed de factocontinuation of the
pre-merger original derivative action, only witldifferent label.

If that premise were correct, then the defendamisition might have merit,
because allowing the original derivative action gooceed would undo the
plaintiffs’ loss-of-standing recognized lhewis v. Andersqgrnand arguably would

constitutede factg a piercing of BofA’s corporate veil. The defent& argument

2 As an alternative argument, the plaintiffs furtentend that even if the contemporaneous
ownership requirement embodied in § 327 requiramplfs to have owned BofA stock at the
time of the wrongdoing complained of, that does deprive them of standing to sue double
derivatively, because by its terms, 8§ 327 is alatisked if the plaintiffs’ BofA shares
“devolve[d] upon them by operation of law.” Thefeledants argue, in response, that the
“devolve by operation of law” exception of § 327edonot apply or otherwise operate in
plaintiffs’ favor in these circumstances. We nibtese arguments, but do not address them, other
than to point out that the “devolve by operatioavi” concept embodied in 8 327 plays no role
in our analysis or decision.

43 ewis v. Andersqm77 A.2d at 1046.

24



is flawed, however. A post-merger double derivataction is not ale facto
continuation of the pre-merger derivative actiolt.is a new, distinct action in
which standing to sue double derivatively restsaatfferent temporal and factual
basis—namely, the failure of the BofA board, post-merger,enforce the pre-
merger claim of its wholly-owned subsididfy.In this quite different structure, the
policies favoring both the preservation of the cogte separateness of the parent
and subsidiary and the prevention of abusive devivasuits are fully respected.
That is because the double derivative suit canadbgvard except in the unusual
case where the parent company board is shown tindspable of deciding
impartially whether or not to enforce the claim tthhe parent company now
(indirectly) owns. Like their conceptual argumenthe defendants’ policy
contentions misconceive the nature of a post-meatgeble derivative action.
-

To summarize, the defendants’ argued-for doublevaiére model is the
conceptual foundation upon which their litigatingsgion rests. That model finds
no support in Delaware statutory law or, with oreeption Saitg, Delaware case

law. Because that modeif validated—would effectively eviscerate the double

4 See In re Gen. Instrument Corp. Sec. Ljit&00 WL 1742120, at *4 (N.D. Ill. Nov. 22, 2000)
(holding that the “Court’s insistence upon formbdguing [of a double derivative claim] is not a
meaningless technical exercise.... [A] double dérreaclaim...is a very different creature from
the standard derivative claim.... A double derivatolaim requires allegations and, ultimately,
proof of very different facts.”). To be sure, thee-merger original derivative action and the
post-merger double derivative action do share dement in common: the underlying merits
claim. But that is all.
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derivative action as a meaningful remedy, the d#dats’ position must be
rejected on that basis alone.

(2) TheSaitoDecision

That leavessaitoas the defendants’ sole legal support for thesitmm. We
conclude that, insofar aSaito addresses the issue presented here, it does not
represent sound Delaware law.

Saitowas a stockholder’s derivative action broughtia €Court of Chancery
in April 1999, to recover damages allegedly in#atton: (i) the former HBO &
Company (HBOC), (ii) McKesson Corporation (McKesgaoand (iii) McKesson
HBOC, the combined company after a stock-for-stookrger of those two
companies in January 1999. The central claims wee HBOC's directors and
senior officers presided over a fraudulent accognsicheme; McKesson'’s officers
and directors learned of that fraudulent schemdewdonducting due diligence in
connection with the merger, but the directors niosless approved the merger; and
that after the merger the McKesson HBOC board actedlowly in rectifying the
accounting problems at HBO®. None of the plaintiffs were HBOC shareholders

at the time the complaint was originally filed irpl 1999. Two of the plaintiffs

4° Saitq 2004 WL 3029876, at *1.
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were HBOC shareholders before the merger and beddcteesson HBOC
stockholders in the January 1999 stock-for-stockgerewith McKessor®

The Saitoopinion decided a motion to dismiss the fifth anmehdomplaint,
which alleged thirteen counts of wrongdoing. Oahe of those countsCount
VI—is relevant to the issue presented here. Courallgged (nter alia) that the
former directors of HBOC violated their fiduciaryty by failing to monitor
HBOC's internal accounting practices and to diseld4$BOC’s false financial
statements before the merger. Count VI also asbetihat claim double
derivatively on behalf of McKesson HBOC and of tpaerger HBOC, which was
McKesson HBOC'’s wholly-owned subsidiaty.

That claim, originally alleged as a standard dereaclaim in the second
amended complaint, had previously been dismissedfditure to satisfy the
continuous ownership requirement, because thetpfaivere not shareholders of
HBOC at the time the action was filed. The Chadocetlismissed the claim
without prejudice to replead that the merger fetbione of the two exceptions

recognized inLewis v. Andersaff As repled, Count VI alleged in conclusory

“%|d. at *4. Apparently, the third plaintiff purchaséis McKesson stock after the McKesson
board approved the merger in 1998 but before thrgenelosed.ld.

471d. at *8.

“*8 The dismissal of that claim (and others) was titgiest of the Chancellor’s opinion #sh v.
McCall, 2000 WL 1370341 (Del. Ch. Sep. 15, 2000).
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terms that the merger had been fraudulently stredtto eliminate the plaintiffs’
ability to assert pre-merger claims on behalf ofHB* The Chancellor found
that, as repled, the claim failed adequately tegalthat the merger had been
designed to thwart shareholder derivative claifns.

The plaintiffs argued, nonetheless, that they hadding for an independent
reason, namely, that Count VI was a double dexigatiaim which, as a result of
the merger, they had standing to bring as McKe$$BOC shareholders. The
Chancellor disagreed, holding that to have stantbngue double derivatively on
behalf of McKesson HBOC, (1) the plaintiffs mustveabeen shareholders of
McKesson HBOC at both the time of the alleged wramgl at the time they
commenced their lawsuit, and (ii)) McKesson HBOC tihas/e been a shareholder
of HBOC at the time of the alleged wrong. Thosgureements (the court held)
were not satisfied because “[the] plaintiffs...wer@t nMcKesson HBOC
shareholders before January 12, 1999 [the dateeahtrger], so they cannot bring

a derivative suit, double or otherwisefq’and, moreover, “[the] plaintiffs have

49 3aitq 2004 WL 3029876, at *8.
014,

4.

2|d. at *9. The Chancellor noted that McKesson HBOSHareholders could bring an action
against McKesson HBOC's board, if it fails to pwesGourt VI (assuming it states a claim),
because “McKesson HBOC inherited HBOC's chosesctioi, including Count VI.” Id. at *9
n.80 (citingLewis v. Andersqm77 A.2d at 1050).
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failed to allege that McKesson HBOC was a sharedrabd HBOC at the time the
alleged harm occurred®

Saito is the only case supporting the defendants’ pwsithat, where a
merger has deprived a shareholder of standing tdintee a pending standard
derivative suit, to have standing to sue doublévdavely the plaintiffs must have
owned stock in both the acquired and the acqurmgoration, and the acquiring
corporation must have owned shares of the acqewgubration, all at the time of
the alleged wrongdoing. To the ext&ditoso holds, the issue becomes whether
that holding is sound Delaware law. We conclude this not. No reasoning is
articulated to suppofaito’sconclusory holding. Unless the defendants’ madel
a double-derivative action is valiBaitocannot be correct. For the reasons earlier
discussed, that model is legally infirm.

We do note, in fairness to the authorSafitg that it is understandable why
his holding regarding double derivative standingswexpressed in conclusory
form. Four years earlier, that same highly resmbirist decidedsh v. McCalP*
which involved an earlier dismissal motion, and iemstanding issues, in the
same case. |Ashthe defendants moved to dismiss an earlier vergid@ount Vi

for lack of standing. The plaintiffs argued thasgdite having lost their HBOC

53 Saitq 2004 WL 3029876, at *9 n.82.

542000 WL 1370341.
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shareholder status in the McKesson HBOC merger #i#l had standing to
continue pursuing their standard derivative claimhe plaintiffs relied on the
Third Circuit decision irBlasband v. Raleswhich (the plaintiffs argued) upheld
standing in virtually identical circumstances. Toleancellor disagreed. Pointing
to In re First Interstate Bancorp S’holder Litig® where the Court of Chancery
had held that the Third CircuBlasbanddecision was inconsistent witlewis v.
Andersorr® the AshCourt stated :

First Interstateclearly expressed the Delaware Courts’ rejectibn o
the Third Circuit’s holding irBlasband v. Ralethat the combination
of a direct pre-merger equity interest (in the #iasy) and a direct
but diluted post-merger equity interest (in thevaung corporation)

Is sufficient to meet the common law continuous emship
requirement necessary to prosecute pre-mergeratiesvclaims....
[Although t]lhe Third Circuit's view....has been chetexrized by
commentators as “persuasivel[,]’...[n]Jonethelesss inot the law in
Delaware>’

5 729 A.2d 851 (Del. Ch. 1998aff'd. sub nom Bradley v. First Interstat@48 A.2d 913
(Table), 2000 WL 383788 (Del. Mar. 21, 2008fifst Interstaté).

*% |n Lewis v. Wardthis Court also recognized thirst Interstate“correctly held” that “[tJhe
Third Circuit’'s decision inBlasbandis both inconsistent with the clear holding lagwis v.
Andersonand immaterial to the decision in this case asmast, it would recognize [the
plaintiff's] ability to proceed double derivativelyn the name of [the acquiring company],
something which [the plaintiff] does not purport tm.” 852 A.2d at 903 (quotingrirst
Interstate 729 A.2d at 868 n.18). We reiterate that therd'I@ircuit’'s Blasbandopinion is
inconsistent with Delaware law (and, particuladlgwis v. Andersorand its progeny) to the
extent that it would recognize post-merger equéadibnding to pursue standard derivative
action addressing pre-merger miscondusee Blasband v. Rale871 F.2d at 1046 n.14. The
Third Circuit’s Blasbanddecision, however, is not inconsistent with Deleevaw insofar as it
recognizes the availability ofdouble derivativection as a post-merger remedy.

" Ash 2000 WL 1370341 at *13. Having so held, howetee, Chancellor ilAshadded, in a
footnote that foreshadowed Judge Rakoff's obsesmati this casesgen.6,suprg:
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That is, the Court irsaitofelt no need to articulate the requirements for a
double derivative action with more particularitychese the rationale driving the
result in Saito had been explained iAsh four years earlier. Ash however,
involved a standard derivative action. By implicextending theAshrationale to
double derivative action§aito misapplied Delaware law. To that exteBaitois
inconsistent with the reasoning and conclusiontkigiOpinion and is overruled.

V. CONCLUSION
For the reasons set forth in this Opinion, we amgive question certified to

us in the negative.

Quite frankly, | also find the Third Circuit’s viean this issue persuasive. To be
sure, it is not consistent with the Delaware Sugé@ourt’s holding inLewis v.
Andersonand, for that reason, | am not free to follow Ronetheless, | do not
think that a principled economic argument existsdienying standing to a former
HBOC shareholder who continues to hold an equitgrest, albeit diluted, in the
HBOC subsidiary through the controlling interest thfe combined entity,
McKesson HBOC. Like the Third Circuit iBlasband | do not understand how
the concerns that animate 8 327 are implicatedocksfor-stock mergers of this
kind.... But if this area of Delaware law is to bede consistent with basic
economic principles, as well as fundamental priesipf equity and fairness, it
will have to come from the Delaware Supreme Court.

Id. at *13, n.47.
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