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JACOBS, Justice:



Lawrence Michaels, Tyreese Hawthorne and Andre ghitri the co-
defendants below, appeal from final judgments ofivection by the Superior
Court. All three defendants claim that the Supe@ourt abused its discretion by
denying a motion for a mistrial after the introdant of allegedly irrelevant and
prejudicial evidence. Michaels and Hawthorne radditional claims. Michaels
separately claims that the trial judge violated rigét to a fair trial by asking the
prosecutor to stand several feet away from him (&ets) while questioning him
about a gun the prosecutor was holding. Hawtheeyarately claims that his
speedy trial rights were violated and that the ewwk was insufficient to convict
him of First Degree Robbery. We granted the Stateotion to consolidate these
three appeals. We find that the Superior Courtheeiabused its discretion nor
erred as a matter of law. Therefore, we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

During the afternoon of April 3, 2006, co-defentdalichaels and Wright,
while riding their motorcycles around Philadelplstgpped to play a game of dice
with Hawthorne. Defendant Hawthorne then askedhistits and Wright to go for
a ride with him, because he (Hawthorne) needed pick“up his money.”
Hawthorne also asked Saladine Pitts, an acquaitdaocdrive them in his car.
The four drove to Houlihan's, a restaurant in Rielahia, and upon arriving there,

Hawthorne exited Pitts’ car and got into a car elmi\by Rasheem Sims. About



four minutes later, Hawthorne returned to Pitts, aghich then followed Sims
down 1-95 to Bear, Delaware. Sims parked his @ad, Pitts then parked his car a
distance away.

While Sims was walking back to his apartment, leartl people running
behind him. Those persons turned out to be thendeihts and Pitts (collectively
the “robbers”), who attacked Sims from behind, ckriiim several times with a
metal object, went through Sims’ pockets and thezh Him, at gunpoint, to his
apartment. When the group reached the door ofagfa@tment, Sims rang the
doorbell. Crystal Donald, Sims’ girlfriend, answdrthe door. When she saw that
Sims was bleeding from a head wound, she begaarsorg. The robbers pushed
their way into the apartment, forced Sims into beslroom, and began searching
for money.

Donald was led into the kitchen at gunpoint antdbexl of her jewelry.
Tashika Townsend, Donald’s sister, was forced Im#obedroom and then into the
kitchen. Donald’s daughter was also brought iht Kitchen. Shortly thereafter,
one of the robbers opened the door and yelledléWweas here!” The robbers then
forced Donald to take them to the balcony. Theébesb leapt over the railing and
crashed onto the balcony below. From there, theers forced their way into the
adjoining apartment, threatened its resident, Davi@an, and demanded that he

let them out. While the robbers were threatenirgydvi, a laser light shined into



the apartment, causing the robbers to panic. Toird¢lee robbers fled deeper into
Moran’s apartment.

At that point, New Castle County Police Departm&hNCCPD”) officers
burst into Moran’s apartment and apprehended Ritthe living room. They
found the other robbers hiding in various placethat apartmert-Wright under a
mattress in a bedroom, Hawthorne in a bathtub amchaéls under a pile of
clothing in a closet. The police took all four bass into custody, searched them,
and recovered property belonging to Sims, Donatti Bmwnsend. The police also
found, on Hawthorne’s person, a “RAZR” cell phohattbelonged to Townsend.
Later that night the officers recovered two gutzie on the deck behind Moran’s
apartment and another on the ground behind théibgil A third gun was found
in Moran’s apartment several days later.

On May, 14, 2007, Michaels, Hawthorne and Wrigktevindicted onifjter
alia) three counts of First Degree Robbery, two coohtSecond Degree Burglary,
and First Degree Kidnapping. The case was intisdit for trial on November 6,
2007, but was continued until December 13, 200¢tabge the prosecutor was
trying another case. The State requested anotimtinaance, which was denied.
Trial did not go forward on December 13, howevagduse the trial court’s trial

calendar was full. Ultimately, trial was schedutedegin on February 26, 2008.



During the trial, on February 29, 2008 (a Frida@¥ficer Keith Gautier, the
NCCPD officer who apprehended Michaels, testifiedhe prosecutor asked
Officer Gautier whether “there was anything specifi about [Michaels] that you

. recall.” Officer Gautier responded: “I recallathon his face he had a teardrop
tattoo.” A teardrop tattoo indicates that a persdher has gang affiliations, has
been in prison, or has participated in a murdetra 8idebar conference, Michaels’
counsel objected to Officer Gautier’s testimony w@hibhe tattoo, and moved for a
mistrial. Counsel for Hawthorne and Wright joinedhat motion.

Before ruling on the mistrial motion the trial juglguestioned the attorneys
extensively about whether Officer Gautier's testmyovas unduly prejudicial.
The State argued that it was not, because themtmsyi merely established
Michaels' presence in Moran’s apartment. The taairt asked Michaels’ counsel
if he would stipulate to his client’'s presencdle scene, but counsel would not
agree. The trial judge then noted that motionmine are regularly used to bar
the introduction of evidence, and that the defetsldad not moveah limine to
preclude testimony about Michaels’ tattoo. Thaltjudge further noted that the
State was required to prove that Michaels was atsttene, and that because
Michaels would not so stipulate, Officer Gautiedentification of Michaels was

important to the State’'s case. The trial judgentidormed counsel (without



ruling on the motion) that he would give the junjiraiting instruction that they
could not consider the nature of the tattoo.

In response, Michaels’ counsel offered to stiputhtd his client was found
in a closet in Daniel Moran’'s apartment. Counsksib aargued that Officer
Gautier’s testimony about the tattoo was both éwaht and inadmissible under
D.R.E. 401 and 403, because none of the victimsdvad mentioned a teardrop
tattoo. Hawthorne’s counsel further objected te tourt providing a curative
instruction because it would highlight the impodanof the tattoo to the jury.
Finally, Michaels’ attorney requested that the touestion the jurors individually
to determine if they knew what a teardrop tatt@mified. The judge denied that
request as unnecessary and because it would adilleuattention to the issue.
Officer Gautier had testified late on Friday afteon, and the trial judge stated that
he would give a curative instruction to the juryemhthey returned on Monday
morning.

The following Monday, the trial court heard furtrEgument on Michaels’
motion for a mistrial. The trial judge, who ovdret weekend had conducted
internet research on teardrop tattoos, informedath@neys that teardrop tattoos
originally signified that the bearer had committadmurder, usually while in
prison. The meaning of the teardrop tattoo hacedpd, however, also to signify

grief over the death of a friend or family membdrile the bearer was in prison.



Although the meaning of the tattoo was not cut dined, the court noted that it did

appear prejudicial to some degree. The trial juasjed the prosecutor why she
had not asked Officer Gautier the previous Fridayel saw a teardrop tattoo on
Michaels in the courtroom. The prosecutor repifet she had intended to do that,
but after the objection and sidebar conference dglteded not to pursue that line
of questioning to avoid emphasizing the tattooteAdliscussing proposed curative
instructions with the attorneys, the trial judge ruled that IER403 governed the

reference to the tattoo, and that under that Rofeécer Gautier’s testimony was

probative but notindulyprejudicial.

On March 5, 2008, Michaels took the witness staitle prosecutor asked
Michaels several questions about a handgun thatrwagidence. While holding
that gun, she approached Michaels. A correctidinseo present in the courtroom
expressed concern to the bailiff about Michaelsxpmity to the gurf. When the
prosecutor later asked for permission to approaehatitness (Michaels) with the

handgun, the bailiff communicated the correctioffc@’s concern to the judge.

! The instruction to which the parties agreed amd tie trial judge gave the jury was:

| am instructing you to strike from your consideatthe testimony of Officer

Gautier on Friday that he observed a tattoo onfdbe of Lawrence Michaels.
This means that you may not consider this evidéocany purpose and you are
to treat this evidence as if it had not been prieskto you.

> The defendants were in custody because they cooldmake bail. As a result several
corrections officers were in the courtroom at iatlds.



The trial judge then requested that the prose@uestion the witness from where
she was standing. After the prosecutor finishedduestions, Michaels’ counsel
requested a sidebar conference at which he mowead &ay a mistrial, arguing that
the court’'s instruction to the prosecutor prejudicklichaels by improperly
suggesting to the jury that he was a security riskounsel for Wright and
Hawthorne joined in that motion.

The judge denied the mistrial motion, ruling that fprosecutor had always
asked him for permission to approach witnesses;ciwimplied to the jury that the
judge had discretion to decide whether to allovatiarney to approach a witness.
The trial judge added that he had not observeduangual response from the jury
after politely asking the prosecutor to continue dugestioning from where she was
standing. Therefore, the court concluded, Michagls not prejudiced.

The jury convicted all three defendants of mosthef crimes charged. The
defendants then moved for a judgment of acquittalseveral of the charges.
Those motions were denied. This appeal followed.

ANALYSIS

On appeal, the defendants present multiple claningrror. All three
defendants claim that the Superior Court abusedistsetion by denying a motion
for a mistrial after Officer Gautier testified theichaels had a teardrop tattoo (the

“first mistrial motion”). In addition, Michaels parately claims that the Superior



Court denied his right to a fair trial by askingethrosecutor to stand several feet
away while questioning Michaels about a gun thas$ waevidence, and also by
denying a mistrial motion on that basis (the “setonistrial motion”). And,
Hawthorne separately claims that: (i) the referetacéhe tattoo combined with
other cumulative errors required granting a mikt(ig the trial court violated his
right to a speedy trial, and (iii) the Superior @aerred by denying his motion for
acquittal based on insufficient evidence. We askltbese claims of error in that
sequence.

I. The Superior Court Did Not Abuse Its Discretion
by Denying the First Mistrial Motion

The Superior Court denied the first motion for istmal, on the ground that
Officer Gautier’s testimony that Michaels had ardeap tattoo was probative as to
Michaels’ identity but not unduly prejudicial. Maswver, the trial judge
determined, to the extent the reference to thedattas prejudicial, a curative
instruction would be a sufficient remedy.

All three defendants claim that the trial courtusdd its discretion and
advance two related arguments in support of thaabcl First, they argue that the
testimony regarding Michaels’ tattoo violated D.R4D3, because its minimal

probative value was substantially outweighed bypitsjudicial effect. Second,



they argue that that testimony violated D.R.E. #@kcause it implied gang
connections and therefore amounted to prohibitedracter evidence that
Michaels had a propensity for guns and violence.awtHorne and Wright
separately claim that they were prejudiced, bec#élusdgestimony imputed gang
associations to them through Michaels.

The State responds that Officer Gautier’'s testynaas relevant and not
unduly prejudicial, and that in any event, thel juage’s curative instruction cured
any potential prejudice. The defendants rejoirt tthe delay caused by the
weekend recess rendered the trial judge’s curatsteuction ineffective.

Two issues emerge from these contentions. Rwag Officer Gautier's
testimony that Michaels had a teardrop tattoo inasitnie? Second, if so, was the
trial judge’s jury instruction adequately curativd® the curative instruction was
adequate, then the denial of the defendants’ fmgdtrial motion would not
constitute an abuse of discretion. For that reasmaddress only the second issue.

This Court reviews the denial of a motion to dezla mistrial for abuse of

discretion’ Granting a mistrial is an extraordinary remedyramted “only when

® D.R.E. 404, titled “Character evidence not adrhissito prove conduct; exceptions; other
crimes.”

“ Burga v. State818 A.2d 964, 966 (Del. 2003).



there is ‘manifest necessity”and “no meaningful and practical alternativée]].”
We “recognizel] ... the fact that a trial judge isthre best position to assess the
risk of any prejudice resulting from trial eventid will reverse the denial of a
motion for a mistrial “only if it is based upon wasonable or capricious
grounds.” “Error can normally be cured by the use of a tiveanstruction to the
jury, and jurors are presumed to follow those instions.® The defendants do not
dispute that the trial judge’s curative instructwwas sufficient, in the abstract, to
cure any error. They argue, however, that therveteng weekend delay so
weakened the impact of that instruction as to niée inadequate remedy.

That argument is unpersuasive. Michaels “canoattgo how the passage
of time, without more, unfairly prejudiced him ihe eyes of the jury when the

instruction itself was properly designed to curg arejudice.*® This Court has

®> Chambers v. Stat®30 A.2d 904, 909 (Del. 2007) (citations omitted)

® Dawson v. State537 A.2d 57, 62 (Del. 1994) (citirBpiley v. State521 A.2d 1069, 1077 (Del.
1987).

"Revel v. State956 A.2d 23, 27 (Del. 2008) (citations omitted).

8 Guy v. State913 A.2d 558, 565-66 (Del. 2006) (citations ogit

® Only Michaels directly advances this argument.e Bther defendants only argue that Officer
Gautier’s testimony was improper and do not respontthe State’s claim that the trial judge’s
curative instruction was adequate.

19 Garvey v. State873 A.2d 291, 300 (Del. 2005) (holding that agtsficant” delay in

delivering a curative instruction does not rendhat instruction ineffective in curing prejudice to
the defendant).
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held that “the temporal constraints of the trighestule alone cannot give rise to a
finding of unfair prejudice sufficient to deny .. fair trial....”** A weekend recess
falls within “the temporal constraints of the trethedule,” and a two-day delay
did not render the trial judge’s curative instroatinadequate. Accordingly, the
Superior Court did not abuse its discretion by dempyhe defendants’ first motion
for a mistrial.

[I. The Superior Court Did Not Abuse Its @&tion
by Denying Michaels’ Second Motion for a Mistrial

As earlier noted, while the prosecutor was quastmp Michaels, a
corrections officer expressed concern to the Mbathliat the prosecutor was
approaching too close to Michaels, since she wédingpa gun that was a trial
exhibit. The bailiff relayed that concern to tlhielge. When the prosecutor asked
permission to approach Michaels, the judge replgldu may ask your questions
from where you are standing.” After the prosecufioished her questions,
Michaels’ attorney moved for a mistrial, claimirttat instructing the prosecutor to
ask her questions from several feet away was preglidbecause it implied that
Michaels was dangerous. The trial judge deniedntiméion, observing that if
during a trial an attorney holding a weapon comesctose to a witness, that could

cause a potential security risk. In the judge’swi asking the prosecutor to

1d.

11



guestion the witness from where she was standirgyaMagitimate and balanced
way to address the problem.

On appeal, Michaels claims that the denial of higtiom for a mistrial
violated his right to a fair trial, because: (1§ thctions of the correction officer,
bailiff and judge undermined Michaels’ presumptiohinnocence and unfairly
portrayed him as dangerous, and (2) the court dmgedot giving a cautionary
instruction to the jury.

The State responds that Michaels waived his rightaise this issue on
appeal, because he did not object contemporaneou3ligerefore (the State
argues), any appellate review is limited to plaimoe™® which has not been
established here. The State also argues that Blghsuffered no prejudice,
because: (1) there is no evidence that the jungeathis incident, and (2) the jury
acquitted Michaels on five counts, which shows tthety were not prejudiced
against him. Michaels rejoins that he raised higaion at sidebar shortly after
the incident occurred and that because he did adtenhis objection, this Court
should review his fair trial violation claiche novo

These contentions raise two issues. First, wasrilgjudge’s request that
the prosecutor interrogate Michaels from severat favay materially prejudicial

to him? Second, if so, was the trial court’s rafus grant a mistrial or to issue a

12Czech v. Stat®45 A.2d 1088, 1097 (Del. 2008).

12



cautionary jury instruction an abuse of discretioAgain, we need only address
the second issue.

Although the remedy that Michaels requested was istrial, not a
cautionary jury instruction, he now argues for tin&t time on appeal that the trial
judge should have issued a cautionary instructibfichaels argues conclusorily
that a cautionary instruction was legally requireat, cites no authority that would
require the trial court to do thatia spont&® Nor does he articulate any reason
why the judge’s failure to issue a cautionary imstion sua spontavas erroneous
or an abuse of discretion. Michaels’ argument nthestefore be rejected.

So also must his claim that the trial court shduwde granted a mistrial.
Before ruling on the second mistrial motion thaltjudge instructed the bailiff to
describe on the record what the corrections offieet told him and also how the
bailiff had then approached the judge. The tudge noted for the record that the
jury did not appear to react to the incident at dlhe trial judge further observed
that in criminal trials, for better or worse, atteys holding weapons occasionally
come too close to a testifying defendant, andpbétely requesting the attorney to

guestion the defendant from where she was stansliagprroper way to balance the

13 Michaels claims thaCzech v. State945 A.2d 1088, required the trial judge to issue
cautionary instruction. That case is both factuahd legally distinguishableCzechinvolved
exceptional circumstances not present here: thinvi@ six-year old child, was permitted to
have her mother on the stand with her while shefiees about how the defendant raped her.
That case is also legally distinguishable, bec&lmech, unlike Michaels, specifically requested
a cautionary instruction.

13



need to avoid prejudice against legitimate securitgcerns. We agree that the
trial judge’s measured approach was not “unreaderatrapricious and not an
abuse of discretion.

[1l. There Was No Cumulative Error
That Prejudiced Hawthorne

Hawthorne separately argues that the Superior Gduuged its discretion by
denying his second motion for a mistrial based aur bther incidents that, taken
together, amount to cumulative error. Those otherdents were: (1) in her
opening statement the prosecutor mentioned thamefiorco-defendant Saladine
Pitts had pled guilty to the crimes with which thefendants were charged; (2) the
State elicited testimony from Michaels that theethelants were incarcerated and
had not been able to speak to each other; (3)itllgudge asked the prosecutor to
guestion Michaels about a firearm from several tegay; and (4) in its closing
argument the State used a hypothetical involvirgh@oting in a felony murder
situation as an example of accomplice liability.e \dbnclude that this argument
lacks merit.

After Hawthorne objected to incident (1), the treaurt issued a curative
instruction. Although Hawthorne claims that heuwested a mistrial after incidents

(2)-(4) occurred, he did not appeal from the trial tsudenial of that request.

Instead, Hawthorne claims that incidents—(2) caused cumulative error, for

“ Revel v. State956 A.2d 25, 27 (Del. 2008).
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which reason the trial court abused its discretigyndenying the motion for a
mistrial after incident (1). The State responds tHawthorne has failed to show
any actual prejudice resulting from any of thoseras.

The issue is whether Hawthorne suffered any preguftom the incidents he
claims constitute cumulative error, which (he ujgestablish that the trial court
erred by denying the first motion for a mistrialsbd upon Officer Gautier
referencing Michaels’ tattoo. The argument laaiisezence. It presents a claim of
cumulative error to support an appeal from a rylingsed on alleged errors that
occurred after that ruling was made. The analysidd end at this point, but for
the sake of completeness we address Hawthorne’slatine error argument as if
it were an independent claim.

Cumulative error must derive from multiple errotsatt caused “actual
prejudice.®™ Here, none of the incidents upon which Hawthorekes were
prejudicial. First, after the prosecutor referenced Sims’ guilty pldawthorne’s
attorney requested a curative instruction, whiah tital judge granted.Second
Michaels’ testimony (in response to the prosecst@uestion) that he had not
spoken to the other defendants since they werstadend incarcerated, did not
prejudice Hawthorne. It was obvious that the deéers had been arrested. And,

although some minimal prejudice may result from jlng being told that the

15Fahy v. Horn 516 F.3d 169, 205 (3d Cir. 2008) (citations oeuijt

15



defendants were incarcerated at the time of tathaels’ testimony was not the
only source of that information. Multiple corremts officers were present in the
courtroom to supervise the defendants, makingvtous that the defendants were
in State custody. That fact, which Hawthorne doet confront, eviscerates his
contention that Michaels’ testimony prejudiced jhey against him. Third, we
have earlier concluded that Michaels was not ulyfairejudiced by the trial judge
asking the prosecutor to question him about a rfinerom several feet away.
Fourth, there was no prejudice from the State’s use ofelany murder
hypothetical during argument while explaining acptioe liability. Although
Hawthorne claims that his attorney requested ariaigtfter that incident, in fact,
no mistrial was requestétl. Hawthorne’s attorney asked the court to instthet
prosecutor to move on, and the trial judge did.thidaving received the remedy
his attorney requested, Hawthorne cannot now dttatene was prejudiced.

For these reasons, Hawthorne has failed to edtadntig cumulative error.

16 CounselWithout a cureit may create a mistrial at this point.

Trial Judge: What is your application as to hovedoe, if even a curative is appropriate?...
Counsel: Disregard the State’s last example arglrgbve on.

Trial Judge: I'm going to, | think with defense cmels’ agreement, sustain the objection and
direct you to move on.

16



IV. The State Did Not Violate Hawthorne’s
Right to a Speedy Trial

Hawthorne next claims that the State violatedSigh Amendment speedy
trial right, because (due to his inability to pbsil) he was incarcerated for 328
days between his arrest and the beginning of tii&le State argues that the delay
was not unreasonable and that Hawthorne has felstiow any prejudice. The
issue presented is whether the length of Hawtherpeg-trial incarceration was
unreasonable.

This Court reviews claims alleging the infringerhef a constitutionally
protected rightle nova”’ In determining whether a defendant’s speedy titgit
has been violated we apply the f@arker v. Wing¥’ factors: (1) the length of the
delay; (2) the reason for the delay; (3) the dedmtid assertion of the right; and
(4) prejudice to the defendant as a result of tdeyd® We must first conclude
that length of the delay is unreasonable in orderelach the remaining three

factors?®

17 Dabney v. State953 A.2d 159, 163 (Del. 2008) (citirteyser v. State893 A.2d 956, 961
(Del. 2006)).

18407 U.S. 514 (1972) (adopted byhnson v. Stat805 A.2d 622, 623 (Del. 1973)).
19See Dabneyw53 A.2d at 163-64 (citinBarker, 407 U.S. 514, 530-31 (1972)).

20 Dabney 953 A.2d at 164 (citinglughey v. State522 A.2d 335, 341 (Del. 1987)).

17



Here, we need only address the fBstrker factor—the length of the delay.
Hawthorne was incarcerated for 328 days beforetrtas started™ That delay,
Hawthorne claims, was unreasonable, because theriBugCourt speedy trial
standards seek to hold 90% of criminal trials withPO days of indictment, 98%
within 180 days and all cases within one y&amhose standards are not codified
in law® We have held that delays greater than one yearpegsumptively
unreasonablé&’, and have implicitly held that lesser delays areuroeasonable.
Because Hawthorne was held for less than one farebhis trial, he has failed to
establish that the length of the delay was unresden

We do not intended to suggest that by rejectingvtHarne’s speedy trial
claim, this Court condones a 328 day delay betweertime of arrest and the time
of trial, during which the defendant is incarcedateThe State and the Superior
Court must make every reasonable effort to mininde&y in starting a trial in

cases where the defendant is incarcerated. Irc#isis the delay was the result of

2! Hawthorne was indicted on May 14, 2007. 288 dmssed between Hawthorne’s indictment
and the start of trial.

2 See Dabney953 A.2d at 165 n.16 (citing Supreme Court of Deleav Administrative
Directive 130 (July 11, 2001)).

23 See Dabneyd53 A.2d at 165.

#d.

%> Seee.g, Malin v. State 954 A.2d 910, 2008 WL 2429114, at *2 (Del. Juiie 2008) (Table)
(holding that a delay of nearly one year betweeasarand trial failed to presentpaima facie

speedy trial claim)Skinner v. Stats75 A.2d 1108, 1116 (Del. 1990) (holding that pleeiod of
time necessary to trigger speedy trial rights [grapimately one year).

18



the prosecutor being unable to try the case owtigeal trial date, and the court’s
already full trial calendar on the second. Althougo one deserves to be
commended for that delay, we are unable to conclbdethe delay was one of
constitutional dimension.

V. Sufficient Evidence Was Produced At Trial Top®up
Hawthorne’s First Degree Robbery Conviction

Lastly, Hawthorne claims that the evidence was fir@ent to support a
conviction of First Degree Robbery, and that thal tcourt erred in holding
otherwise. Hawthorne was charged with First Dedrebbery based on a cell
phone that had been taken from Tashika Townsenatsep Hawthorne moved for
a judgment of acquittal, and to have the chargeiaed to the lesser included
offense of misdemeanor theft, because there was/ience that Hawthorne had
taken any steps to compel Townsend to give himck#rphone. The trial court
denied that motion, ruling that circumstantial @nde and the theory of
accomplice liability permitted the jury to find thall the elements of First Degree
Robbery had been proven as to Hawthorne.

On appeal, Hawthorne claims that the trial couréatrbecause Townsend
was unaware that her phone was taken from her @nddhere was no evidence
that Hawthorne intended to compel Townsend to giwg. The State responds
that under the theory of accomplice liability, thevas sufficient evidence for the

jury to conclude that Hawthorne committed First EBegRobbery.

19



Whether a rational jury could have found Hawthagoéty of Robbery turns
upon the proper construction of the robbery statdteat is a matter of law which
we reviewde novd® We also reviewde novothe denial of a motion for a
judgment of acquittal based on insufficiency of derice’’ our inquiry being
“whether any rational trier of fact, viewing thei@ence in the light most favorable
to the State, could find the defendant guilty beyareasonable doubt”

To prove First Degree Robbery, the State must ksttathe elements of
Second Degree Robbery, plus an additional aggraydtactor. One statutory
aggravating factor is the use of a deadly wedpoifhree guns were recovered
from the crime scene, and a rational jury couldehfound that Hawthorne used a
gun that night.

The relevant elements of Second Degree RobberyBre¢heft, (2) the use
of force or a threat of the immediate use of fonegh (3) intent to compel the
owner of property to deliver up the property or &g in other conduct which aids
in the commission of the theft. Hawthorne concedes that he stole Townsend’s

phone. The victims’ testimony that the defenddiotsed their way into the

%6 Levan v. Independence Mall, In840 A.2d 929, 932 (Del. 2007).
2 Seward v. Stat&23 A.2d 365, 369 (Del. 1999).

281d. (citations omitted).

2911 Del. C.§ 832(a)(2).

30 11Del. C.8 831.

20



apartment at gunpoint, viewed in the light mosofable to the State, is sufficient
for a rational jury to conclude that Hawthorne ug@de or the threat of immediate
force while taking property from Sims’ apartmenfthus, Hawthorne’s insufficient

evidence claim turns on whether the State satistieel third element of

Robbery—that Hawthorne intended to compel the owner to gipéhe property or

engage in other conduct aiding in the commissictheftheft.

Hawthorne claims there was no evidence that he etheth or had any
intent to compel, Townsend to give up her phonehe Bhort answer is that
Townsend was attempting to use her phone to calhéyp, when one of the
defendants ordered her to stop and go into thaditc That conduct facilitated the
theft of the phone, and was “other conduct whiaks an the commission of the
Theft.” The defendants had already beaten Simshaddorced their way into his
apartment-a clear threat that the defendants would use fibtbe victims did not
obey their orders. Ordering Townsend into anotibem facilitated Hawthorne
stealing her phone, by making it easier for Hawtlkoio seize it. As a matter of
law, the Robbery statute encompasses situationgthbeyond merely physically
forcing a victim to turn over property. A rationjaly could conclude based on the
State’s theory of accomplice liability, that Hawthe committed First Degree
Robbery by stealing Townsend’s phone after therakfets entered the apartment

at gunpoint, and he or an associate had orderedtoehe kitchen.
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CONCLUSION
For the reasons set forth above, the judgmenth@fSuperior Court are

affirmed.
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